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Bell  et  al.  v.  Randolph  et  al. 

^No.  6,462.    Filed  June  2,  1008.] 

1.  Appeal, — Record, — Omissions. — Interrogatories, — Instructions, — 
Where  the  transcript  on  appeal  shows  that  the  complaint  and 
<3x»ss-complaInt  consisted  of  two  paragraphs  each,  issues  being 
Joined  thereon,  and  but  one  paragraph  of  each  is  set  out,  the 
oyerruling  of  the  motion  for  Judgment  on  the  answers  to  the 
Interrogatories  to  the  jury  presents  no  question  on  appeal,  even 
though  the  judge  in  an  instruction  said  that  but  the  one  para- 
graph of  each  was  t>efore  the  jury.    p.  2. 

2-  &AME.— Issues. — How  Determined. — Dismissal. — Effect, — ^The  is- 
sues presented  to  the  jury  on  the  trial  are  determined,  on  appeal, 
from  the  record;  and  a  dismissal  as  to  one  of  the  parties  does 
not  have  the  effect  of  dismissing  a  paragraph  of  complaint  in- 
volving his  coparty.    p.  3. 

3.  Same. — Order-Book  Entry. — Instructions. — Conflict. — Where  an 
order-book  entry  fails  to  disclose  that  a  paragraph  of  complaint 
and  one  of  cross-complaint  were  dismissed,  but  the  judge  in  an 
instruction  says  they  are  not  before  the  jury,  the  order-book 
entry  controls,    p.  3. 

From  Hancock  Circuit  Court ;  Edward  W,  Felt,  Judge. 

Action  by  Louisa  P.  Bell  and  others  against  Thomas  F. 
Randolph  and  another.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

A.  E.  Lisker  and  William  Ward  Cook,  for  appellants.. 
Elmer  Bassett  and  Hord  <fe  Adams,  for  appellees. 
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Rabb,  C.  J. — This  case  is  before  this  court  upon  a  partial 
record  of  the  proceedings  had  in  the  court  below.  The  tran- 
script before  us  discloses  that  appellants  filed  a  complaint  in 
the  court  below  in  two  paragraphs,  only  the  second  of  which 
appears  in  the  record.  The  appellees  filed  a  cross-complaint 
in  two  paragraphs,  only  the  second  of  which  appears  in  the 
record.  Issues  were  formed  upon  both  the  complaint  and 
the  cross-complaint,  as  appear  by  the  record  before  us.  These 
issues  were  submitted  to  a  jury  for  trial,  and  upon  them  a 
general  verdict  was  returned  in  favor  of  appellees,  together 
with  answers  to  interrogatories,  which  appear  in  the  rec- 
ord. A  bill  of  exceptions,  setting  out  the  court's  instruc- 
tions to  the  jury,  also  appears  in  the  record,  but  the  evi- 
dence is  not  incorporated  in  the  bill  of  exceptions.  A  mo- 
tion was  made  in  the  court  below  by  the  appellants  for  a 
judgment  in  their  favor  upon  the  answers  to  the  interroga- 
tories notwithstanding  the  general  verdict,  and  the  action  of 
the  court  in  overruling  this  motion  is  the  only  alleged  error 
presented  here  as  ground  for  a  reversal. 

No  question  is  presented  by  this  record  upon  the  action 

of  the  court  in  overruling  this  motion,  for  the  reason  that 

the  first  paragraph  of  the  complaint  and  the  first  par- 

1.    agraph  of  the  cross-complaint  are  not  presented  in  the 
record.     The  verdict  of  the  jury  was  upon  all  the 
issues  in  the  case,  and  what,  issues  were  presented  by  these 
pleadings  we  are  not  advised. 

Counsel  for  appellants  rely  upon  the  fact  that  the  court, 
in  its  instructions  to  the  jury,  states  that  ''the  amended  com- 
plaint consists  of  one  paragraph,"  and  that  the  ''defendant 
Thomas  R.  Randolph  has  filed  a  cross-complaint,  the  second . 
paragraph  of  which  is  before  you,"  as  establishing  the  fact 
that  the  sole  issues  presented  to  the  jury  were  those  arising 
upon  the  second  paragraph  of  the  complaint  and  the  second 
paragraph  of  the  cross-complaint. 

This  court,  however,  must  determine  what  issues  were  pre- 
sented to  the  jury  by  the  record.     The  record  discloses  that 
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the  issues  in  the  case  were  submitted  to  the  jury  for 
2.    trial,  and  it  discloses  affirmatively  that  issues  were 
formed  upon  both  the  first  paragraph  of  the  complaint 
and  the  first  paragraph  of  the  cross-complaint,  and  it  no- 
where is  shown  by  the  record  that  either  of  these  paragraphs 
was  withdrawn  or  dismissed.     The  dismissal  of  the  cause  as 
to  one  of  the  defendants  did  not  have  the  effect  to  dismiss 
either  paragraph  of  the  complaint,  and  the  order- 
s'   book  entries  of  the  record  in  the  case  are  controlling 
as  to  what  issues  were  presented  to  the  jury  for  trial, 
over  the  instructions  given  by  the  court  to  the  jury,  when 
there  is  a  conflict  between  them.     Such  being  the  state  of  the 
record,  we  think  that  no  error  is  disclosed. 
The  judgment  of  the  court  below  is  affirmed. 
Roby,  J.,  absent. 


Pmtchbtt  v.  Board  of  Commissioners  op  the 
County  op  Knox  et  al. 

[No.  6,614.    Filed  Jone  2,  1008.] 

1.  Nuisance. — Jails. — Oovemmental  Purposes. — Jails,  established 
for  goyermnental  purposes  by  coanties,  under  imperative  statptes, 
and  in  the  exercise  of  the  police  power,  do  not  constitute  nuisances 
per  se.    p.  8. 

2.  Samb. — Establishment  by  Command  of  Law. — Equity. — Defenses. 
— ^That  an  act  alleged  to  constitute  a  nuisance  was  required  by 
law,  constitutes  a  complete  defense  to  a  bill  in  equity  to  restrain 
the  doing  of  such  act    p.  9. 

3.  Counties. — Boards. — Discretion. — Control  Over. — Jails. — In  the 
absence  of  fraud,  the  coui^  have  no  control  over  the  discretion- 
ary acts  of  boards  of  commissioners  in  the  location  and  con- 
struction of  jails,    p.  9. 

4.  Damages. — Location  of  Jail. — Discretion  of  Board. — Incidental 
damage  to  adjacent  property  in  the  location  of  a  Jail  by  the 
board  of  commissioners  gives  no  right  of  action,    p.  9. 

5.  Nuisance. — Operation  of  Lawful  Business. — ^The  improper  con- 
duct of  a  lawful  business  may  give  rise  to  an  action  for  damages, 
p.  10. 

6.  Insane  Pebsons. — Confinement  in  JaU. — Under  §3712  Bums 
1908,  §2861  R.  S.  1881,  insane  persons  ma^  lawfully  be  confined 
\Xi  the  county  Jails,    p.  12, 
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7.  Nuisance. — Jails. — Noises. — Disturbances. — ^A  county  Jail  kept 
In  such  manner  that  the  criminals,  insane,  and  other  persons 
therein  confined  constantly  use  Indec^it  language  in  the  hearing 
of  the  adjacent  owner,  create  disturbances,  look  through  the 
Jail  windows  into  the  home  and  yard  of  such  owner,  continually 
annoying  such  owner,  his  family  and  guests,  constitutes  a  nui- 
sance,   p.  12. 

8.  Same. — Right  of  Privacy. — Invasion  of. — Persons  have  the  right 
of  privacy  in  their  homes,  and  the  frequent  invasion  of  such  right 
by  persons  confined  in  a  Jail  may  constitute  a  nuisance,    p.  13. 

9.  €k)UNTiES.— Jatto. — Nuisance. — ^The  authority  to  build  a  county 
Jail  does  not  authorize  the  keepers  thereof  to  conduct  it  so  as  to 
constitute  a  nuisance,    p.  13. 

10.  Same.— Jaito. — Nuisance. — Damages. — A  county  Jail  cannot  be 
abated  as  a  nuisance,  but  the  lmproi)er  conduct  thereof  may  be 
enjoined ;  and  its  keei)er  may  be  liable  in  damages,    p.  13. 

Prom  Sullivan  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Suit  by  Ella  A.  Pritchett  against  the  Board  of  Commis- 
sioners of  the  County  of  Knox  and  others.  Prom  a  decree  for 
defendants,  plaintiff  appeals.     Reversed. 

Embree  '&  Embree,  John  T.  Hays,  Will  H.  Bays,  James 
8.  pritchett  and  W.  T.  Douthitt,  for  appellant. 

John  Downey,  Harry  B.  Lewis  and  Cullop  &  Shaw,  for 
appellees. 

COMSTOCK,  J. — Suit  by  appellant  against  the  appellees  to 
enjoin  certain  alleged  improper  uses  of  the  Bjiox  county  jail, 
and  for  damages. 

The  complaint  was  in  one  paragraph.  The  issues  of  fact 
arose  upon  the  separate  answer  of  general  denial  filed  by 
each  of  the  defendants.  A  trial  resulted  in  a  finding  in  fa- 
vor of  the  defendants  and  a  decree  that  the  plaintiff  take 
nothing  by  her  suit.  The  suit  was  begun  in  the  Knox  Cir- 
cuit Court,  from  whence  the  venue  was  changed  to  the  Sulli- 
van Circuit  Court. 

Appellant  assigns  as  error  the  overruling  of  her  motion 
for  a  new  trial. 
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Plaintiff  alleges  that  on  January  8,  1895,  she  became  the 
owner  in  fee  simple  of  a  certain  lot  (describing  it)  in  the  city 
of  Vincennes,  and  has  ever  since  continued  to  be  the  owner 
and  in  x)06session  thereof;  that  there  is  situate  thereon  a 
dweUing-house  and  other  buildings,  and  at  the  time  of  the 
erection  of  the  jail,  later  mentioned  in  the  complaint,  said 
property  was  of  the  value  of  $7,000 ;  that,  during  the  whole 
period  of  her  said  ownership  she,  with  her  husband,  her  son 
and  her  daughter,  has  kept  the  same  as  a  dwelling  place  and 
home ;  that  prior  to  the  erection  of  said  jail  the  lands  so  oc- 
cupied by  the  plaintiff  were  advantageously  "situated  in  a 
peaceful  neighborhood,  upon  one  of  the  most  desirable  resi- 
dence streets  in  said  city,  and  the  use  thereof  by  the  plain- 
tiff, her  husband  and  her  children  was  in  all  respects  pleas- 
ant and  comfortable,  and  their  said  occupancy  and  use  were 
never  disturbed  by  profane  and  indecent  language,  such  as 
is  later  described  in  the  complaint;  that  on  January  1, 
1902,  defendant  Board  of  Commissioners  of  the  County  of 
Enox  began  negotiations  for  the  purchase  of  the  northwest 
half  of  the  lot  which  lies  immediately  contiguous  to  plain- 
tiff's said  land,  with  the  intent  to  build  and  maintain  thereon 
a  jail;  that  the  plaintiff  advised  said  defendant  that  the 
erection  and  maintenance  of  a  jail  at  said  place  would  be  a 
nuisance  to  her  and  would  result  in  her  irreparable  damage, 
but  notwithstanding,  to  wit,  on  the  same  day,  said  defendant 
purchased  said  northwest  half  of  said  lot  for  said  purpose, 
and  caused  the  same  to  be  conveyed  to  said  Board  of  Com- 
missioners of  the  County  of  Knox,  and  began  prepa- 
rations for  the  erection  of  said  jail ;  that  before  said  jail  was 
erected,  or  any  steps  had  been  taken  in  the  erection  thereof, 
the  plaintiff  advised  said  defendant  that  its  erection  and 
maintenance  would  work  irreparable  injury  and  annoyance 
to  her  and  her  family,  and  requested  said  defendant  not  to 
erect  or  use  said  jail  upon  the  northwest  half  of  said  lot,  but, 
notwithstanding  said  request,  said  defendant  caused  to  be 
erected  upon  the  northwest  half  of  said  lot,  within  thirty  feet 
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of  the  plaintiff's  said  dwelling-house,  a  large  stone  jail,  built 
in  such  manner  that  upon  the  side  of  said  jail  building  next 
to  and  overlooking  plaintiff's  dwelling-house,  and  the  kitch- 
en, dining-room,  living-room  and  sleeping  apartments  of  the 
plaintiff  and  her  said  husband  and  children,  there  are 
eighteen  windows,  which  are  more  than  three  feet  wide  and 
seven  feet  long,  and  so  constructed  that  the  same  may  be  and 
are  constantly  open,  so  that  prisoners  confined  in  said  jail 
can  stand  thereat  and  look  down  into  the  plaintiff's  said 
home  and  the  rooms  and  apartments  aforesaid;  that  said  jail 
was  completed  in  the  year  1902,  in  the  form  and  condition 
in  which  it  now  is,  with  said  windows  constructed  as  afore- 
said, and  with  its  interior  occupied  by  iron  and  steel  cells 
with  iron  and  steel  doors,  which  in  opening  and  closing  make 
loud  and  discordant  noises ;  that  immediately  upon  the  com- 
pletion of  said  building  and  ever  since  it  has  been  used  by 
the  defendants  as  the  common  jail  of  said  county,  said 
defendants  have  daily  had  confined  therein  an  average  of 
forty  prisoners,  criminals  and  insane,  and  have  suffered,  and 
still  continue  to  suffer,  said  prisoners  to  have  said  windows 
open  and  to  stand  and  to  sit  thereat  and  loudly  scream,  sing, 
swear,  curse  and  utter  profane  and  indecent  language  day 
and  night,  and  to  pound  upon  the  iron  cells  and  bars  of  said 
jail,  and  constantly  to  make  loud  and  dismal  noises,  and  to 
call  to  said  plaintiff  and  her  said  family  as  they  pass  to  and 
fro  in  said  home,  to  curse  them,  and  to  use  vile  and  indecent 
language;  that  by  reason  of  these  things  the  plaintiff  and 
her  family  are  wholly  deprived  of  the  quiet  and  comfort  as 
well  as  the  privacy  of  their  said  home,  are  greatly  disturbed 
in  the  enjoyment  and  peace  thereof,  and  are  prevented  from 
resting  and  sleeping  at  night,  and  their  guests  and  friends 
who  call  upon  said  plaintiff  also  are  disturbed,  insulted  and 
rendered  uncomfortable;  that  this  state  of  affairs  has  ex- 
isted since  the  year  1902,. and  still  exists  without  promise  of 
any  abatement;  that  the  defendants  pretend  that  they  are 
powerless  to  abate  or  prevent  the  same  in  whole  or  in  part ; 
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that  plaintiff  and  her  family  have  requested  defendants  to 
prevent  and  abate  said  nuisance,  but  they  have  neglected  to 
do  80,  and  say  that  they  are  powerless  to  control  said  pris- 
oners; that,  in  common  justice  to  plaintiff  and  her  said  fam- 
ily, said  defendants  should  close  the  openings  aforesaid  over- 
looking her  home,  or  should  control  said  prisoners  and  pre- 
vent their  sitting  or  standing  at  said  windows  and  looking 
down  into  plaintiff's  home  and  calling  to  plaintiff  and  her 
family  and  said  guests  and  disturbing  them  in  the  manner 
aforesaid,  and  so  conduct  said  jail  in  a  quiet,  decent  and  or- 
derly manner,  and  not  as  a  common  nuisance  to  the  public 
and  a  common  nuisance  to  the  plaintiff  in  respect  of  her 
said  home.  Defendant  Abraham  Westf all  is  the  sheriff  of 
Enox  county,  and  as  such  has  control  and  management  of 
the  prisoners,  and  defendant  Edward  Busching  is  jailer,  and 
as  such  is  in  control  of  said  jail,  subject  to  the  order  and 
control  of  his  codefendants.  In  addition  to  its  use  as  a 
jail,  said  building  is  used,  and  has  been  used  for  more 
than  three  years,  as  a  prison  of  said  city  of  Vincennes,  and 
at  all  hours  of  the  day  and  night  the  police  officers  of  said 
city  drive  to  said  jail  in  the  patrol  wagon  of  said  city,  deliv- 
ering prisoners  thereto,  and  in  doing  so,  and  in  opening  and 
slamming  said  iron  and  steel  doors,  and  by  loud  and  boister- 
ous talking,  greatly  disturb  and  annoy  the  plaintiff  and  her 
guests  and  family,  and  the  prisoners  so  delivered,  usually  in 
a  drunken  frenzy,  swear  and  use  loud  and  obscene  language, 
whereby  the  plaintiff  and  her  family  are  awakened  and  dis- 
turbed at  night,  and  greatly  annoyed  both  by  day  and  night ; 
that,  unless  some  remedy  for  the  wrongs  and  annoyances  be 
provided  by  decree  of  the  court,  the  same  will  continue  in- 
definitely, and  the  defendants  threaten  and  declare  that  they 
will  continue  to  maintain  said  jail  in  its  present  condition 
and  in  the  manner  aforesaid.  The  plaintiff  prays  the  court 
for  a  decree  forever  enjoining  the  defendants  from 
using  said  property  as  a  jail  and  from  confining  therein^  in 
the  manner  aforesaid,  prisoners  and  insane  and  disorderly 
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persons,  or  if  the  court  shall  not  deem  the  plaintiff  entitled  to 
the  relief  aforesaid,  then  that  she  have  a  decree  forever  en- 
joining the  defendants  from  suffering  the  prisoners  con- 
fined in  said  jail  to  stand  and  sit  at  said  windows  and  open- 
ings and  to  look  down  into  the  plaintiff's  said  home,  to  curse, 
swear,  use  loud,  indecent  and  profane  language  in  the  hear- 
ing of  said  plaintiff  and  her  family  and  guests,  to  slam  said 
doors,  pound  upon  said  cells  and  doors,  and  to  make  loud, 
boisterous  and  indecent  noises,  to  her  disturbance  and  to  the 
disturbance  of  her  family  and  guests.  Judgment  for  $7,000 
and  proper  relief  is  prayed. 

Each  county  in  the  State  is  required  by  law  to  provide  a 

common  jail.     §5989  Bums  1908,  §5748^  R.  S.  1881;  Ruber 

V.  Robinson  (1864),  23  Ind.  137.    It  is  not  per  se  a 

1.  nuisance,  but  is  a  matter  of  public  necessity.  1  High, 
Injunctions  (4th  ed.),  §789;  Burwell  v.  Board,  etc. 
(1885),  93  N.  C.  73,  53  Am.  Rep.  454;  Bacon  v.  Walker 
(1886),  77  Ga.  336.  The  distinction  between  acts  done  by 
the  counties  for  public  purposes  and  those  done  for  private 
emolument  is  well  defined.  Board,  etc.,  v.  AUman  (1895), 
142  Ind.  573,  39  L.  R.  A.  58. 

*'A  county  is  one  of  the  instrumentalities  of  government, 
and  exercises  delegated  governmental  functions.  •  •  • 
It  was  organized  to  give  effect  to  the  great  principle  of  local 
self-government  which  forms  such  an  important  element  of 
English  and  American  liberty — which  is,  indeed,  the  vitaliz- 
ing and  preserving  element  of  constitutional  freedom. 
•  •  •  The  care  of  the  county  prison  is  committed  to  the 
county  officers  in  order  to  enable  the  county  to  discharge  its 
duties  as  a  governmental  subdivision.  A  governmental  pow- 
er under  which  the  care  and  control  of  prisons  fall  is  the 
great  one  commonly  called  the  *  police  power.'  In  caring  for 
prisons  a  county  exercises  part  of  this  great  power  by  virtue 
of  its  delegation  to  it  by  the  legislature,  and  it  is  no  more 
liable  for  the  wrongful  or  negligent  acts  of  the  officers  in  im- 
mediate charge  of  the  prison  than  is  the  State  for  the  tor- 
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tuoiis  conduct  of  oflScers  placed  in  charge  of  the  prisons  con- 
trolled by  the  State  directly.'*  White  v.  Board,  etc.  (1891), 
129  Ind.  396.  See,  also,  Morris  v.  Board,  etc.  (1892),  131 
Ind.  285;  Board,  etc.,  v.  Daily  (1892),  132  Ind.  73;  Board, 
etc.,  V.  AUman,  supra;  Hill  v.  City  of  Boston  (1877),  122 
Mass.  344,  23  Am.  Rep.  332 ;  City  of  Ft.  Worth  v.  Crawford 
(1885),  64  Tex.  202,  53  Am.  Rep.  753. 

If  the  act  is  required  to  be  performed  by  the  law,  it  is  a 

defense  to  the  bill  in  equity  to  enjoin  the  doing  of  it.    2 

Wood,  Nuisances  (3d  ed.),  §753;    Northern  Trans. 

2.  Co.,  etc.,  V.  City  of  Chicago  (1878),  99  U.  S.  635,  25 
L.  Ed.  336 ;  Murtha  v.  Lovewell  (1896) ,  166  Mass.  391, 

44  N.  E.  347,  55  Am.  St.  410;  Davis  v.  Mayor,  etc.  (1856), 
14  N.  Y.  506,  67  Am.  Dec.  186;  Sawyer  v.  Davis  (1884),  136 
Mass.  239,  49  Am.  Rep.  27. 

Wherever  matters  relating  to  the  construction  of  public 

buildings  have  been,  entrusted  by  law  to  the  judgment  and 

discretion  of  county  boards,  equity  will  not  revise  or 

3.  control  the  exercise  of  their  discretion  or  interfere 
with  their  action  in  the  absence  of  fraud  while  they 

continue  to  come  within  the  scope  of  the  powers  conferred 
upon  them  by  law.  2  High,  Injunctions  (4th  ed.),  §1270; 
Morgan  v.  City  of  Binghamton  (1886),  102  N.  Y.  500,  7  N. 
E.  424;  Brinkmeyer  v.  City  of  Evansville  (1867),  29  Ind. 
187. 

There  is  a  discretion  reposed  in  commissioners  in  fixing 

the  location  of  a  county  jail,  over  which  the  court  has  no 

control   The  special  damage  in  such  case  is  incident 

4.  to  what  the  general  interest  of  the  community  re- 
quires and  becomes  damnum  absque  injuria.   So  far 

as  the  location  is  concerned :  **  All  that  can  reasonably  be  re- 
quired is  that  the  construction  and  management  afterwards 
be  such  as  to  occasion  as  little  inconvenience  and  discomfort 
to  those  living  near  as  is  consistent  with  the  public  purposes 
to  be  subserved. "  Burwell  v.  Board,  etc.,  supra. 
Where  a  building  itself  or  a  work  is  lawful  of  itself,  those 
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in  the  neighborhood  have  only  a  right  that  it  should  be  con- 
ducted vnth  due  care  so  as  to  give  as  little  inconvenience  as 
possible.  The  interest  and  convenience  of  the  individual 
must  give  way  to  the  general  good. 

A  lawful  business  may  be  so  conducted  as  to  become  a  nui- 
sance. Property  owners  living  in  the  vicinity,  wherever  lo- 
cated, have  a  right  to  require  that  it  be  properly  con- 

5.  ducted,  with  ordinary  care,  and  with  proi)er  regard 
for  the  rights  of  others,  and  that  no  unnecessary  in- 
convenience or  nuisance  shall  be  caused  by  it. 

The  material  allegations  of  the  complaint  as  to  location  of 
the  premises,  the  general  description  of  the  jail,  the  uses  to 
which  it  has  been  put,  the  offensive  noises  and  sights,  are  in 
a  general  way,  though  not  in  all  detail,  sustained  by  evi- 
dence ;  at  least  no  element  of  annoyance  is  understated.  The 
evidence  shows  further  that  the  building  was  erected  on  the 

day  of .    It  fronts  on  Broadway,  with  a  side 

entrance  for  the  admission  of  prisoners  on  Eighth  street. 
The  cost  of  the  building  was  $47,000.  It  is  provided  with  an 
improved  system  of  ventilation  and  sewerage,  and  is  with- 
out architectural  fault.  The  center  section  of  the  jail  is  three 
stories  high,  and  the  jail  proper  is  two  stories  high.  Every 
cell  connects  with  what  is  known  as  the  ** exercise  corridor,** 
which  is  nine  feet  wide  and  twenty-eight  feet  long.  On  the 
outside  of  this  exercise  corridor  is  what  is  known  as  the 
*' utility  corridor,'*  which  is  three  feet  wide  and  is  between 
the  windows  and  the  cells.  There  are  no  pipes  or  valves 
except  in  this  corridor,  and  it  was  not  intended  that 
anybody  should  go  through  it  except  the  sheriff  or  some  one 
ordered  by  him,  and  was  never  intended  to  be  used  by  the 
prisoners.  The  exercise  and  utility  corridors  are  connected 
by  a  door.  There  are  no  cells  on  the  third  floor,  and  no  ceU 
in  the  building  connects  directly  with  the  outside  walls.  The 
entire  cell  construction  is  known  as  five-ply  iron  and  steel, 
giving  it  a  greater  ring  when  the  metal  is  brought  together 
than  ordinary  iron.     The  cell  doors  are  operated  by  what  is 
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known  as  the  "lever  device,"  the  latest  improved  and  of  con- 
siderable weight.  It  takes  a  strong  man  to  throw  them, 
bringing  the  metal  together  with  a  strong,  firm  click  audi- 
ble over  the  entire  building  whenever  a  door  is  dosed. 
The  effect  is  practically  the  same  when  the  door  is  thrown 
open  by  the  lever  deyice.  Attempts  to  muffle  such  doors  have 
been  failures,  the  muffle  lasting  for  a  few  years,  but  after  a 
little  use  is  of  no  value.  ''For  a  secure  jail  it  is  impossible 
to  get  along  with  any  less  levers  and  iron  devices  than  there 
are  in  this  jaiL  •  •  •  It  is  the  simplest  lever  device  that 
can  be  had."  The  criminal  ward  is  on  the  first  floor,  the  fe- 
male and  juvenile  ward  on  the  sec<md  floor,  and  the  insane 
ward  on  the  third  floor.  Every  cell  is  intended  to  be  so  dis- 
connected from  a  window  that  at  no  time  can  a  prisoner  han- 
dle a  window.  The  windows  are  filled  with  what  is  known  as 
''hammered  glass,"  which  will  admit  as  much  light  as  clear 
glass,  and  prevent  persons  from  seeing  in  or  out.  The  win- 
dows are  not  necessary  for  ventilation.  The  building  is  ven- 
tilated by  what  is  known  as  the  "gravity  system."  Mrs. 
Pritchett  *s  residence  is  opposite  all  of  the  windows  and  open- 
ings, the  kitchen  proper,  the  juvenile  ward,  and  what  is  in- 
tended to  be  the  insane  ward.  A  close  fence,  eleven  feet 
high,  erected  by  appellee,  prevents  prisoners  in  the  first  floor 
from  seeing  into  appellant's  yard.  Persons  kept  in  their 
cells  or  in  the  exercise  corridors  could  not  see  into  the  win- 
dows or  any  part  of  the  residence  of  the  appellant.  If  the 
windows  of  the  juvenile  ward  or  insane  ward  are  up  a  person 
in  the  exercise  corridor  can  see  into  the  rooms  of  Mrs. 
Pritchett 's  residence,  but  from  the  criminal  ward,  although 
the  windows  might  be  up,  they  could  not  see  into  any  window 
of  the  house,  but  would  have  a  view  of  the  entire  back  yard. 
Insane  persons  are  confined  in  the  jail  awaiting  their  com- 
mitment to  the  hospital  for  the  insane.    This  is  lawful.  §3712 

Bums  1908,  §2861  R.  S.  1881.  The  number  was  not 
6.    large,  nor  was  the  detention  unnecessarily  long.  They 

were  confined  away  from  the  criminal  prisoners  until 
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arrangements  could  be  completed  for  their  transfer.  Some 
of  the  insane  caused  the  greatest  annoyance  to  appellant,  but 
the  conduct  of  these  unfortunates  could  not  be  charged  to 
appellees.  The  city  of  Vincennes  does  not  maintain  a  city 
prison.  The  police  oflScers  of  the  city  deliver  prisoners  to 
the  jailer  at  any  hour  of  the  day  or  night,  in  various  stages 
of  inebriety — from  helplessness  to  frenzy.  They  are  quar- 
reling, swearing,  and  altogether  disgusting  and  offensive. 
Upon  approaching  the  jail  the  gong  upon  the  patrol  wagon 
is  sounded  as  a  signal  of  its  approach.  At  night  this  is  dis- 
turbing, but  appellees  are  not  chargeable  with  these  facts. 
The  clanging  noises  of  opening  and  closing  the  doors  inside 
the  jail  have  already  been  referred  to,  and  seem  to  be  a  nec- 
essary incident  of  the  proper  construction  and  management 
of  the  prison.  Religious  services  are  held  at  the  jail  every 
Sunday  afternoon,  and  the  singing,  praying  and  talking 
incident  thereto  can  be  heard  by  persons  in  appellant's 
home.  Much  of  the  annoyance  and  noise  complained  of 
is  incident  to  prison  life.  All  is  not  suffered  in  conunon 
with  appellant's  neighbors. 

Our  statute  provides:     "Whatever  is  injurious  to  health, 

or  indecent,  or  offensive  to  the  senses,  or  an  obstruction  to 

the  free  use  of  property,  so  as  essentially  to  interfere 

7.  with  the  comfortable  enjoyment  of  life  or  property,  is 
a  nuisance,  and  the  subject  of  an  action."  §291 
Bums  1908,  §289  R.  S.  1881. 

In  1  Hilliard,  Torts  (4th  ed.),  p.  584,  it  is  said:  *'In  gen- 
eral, it  may  be  said,  that  any  injury  to  lands  or  houses,  which 
renders  them  useless  or  even  uncomfortable  for  habitation,  is 
a  nuisance.  Thus,  in  regard  to  offensive  odors,  it  is  said,  the 
neighborhood  has  a  right  to  pure  and  fresh  air.  And  a  smell 
need  not  be  unwholesome,  if  it  is  offensive,  and  renders  the 
enjoyment  of  life  and  property  uncomfortable."  Prom 
these  definitions,  the  manner  of  keeping  the  jail  in  question 
and  matters  connected  therewith,  as  alleged  in  the  complaint 
and  shown  by  the  evidence,  constitute  a  nuisance. 
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The  facts  show,  too,  that  appellant's  right  of  privacy  has 

been  invaded.    This  right  is  well  recognized.    It  is  derived 

from  natural  law.     '^This  idea  is  embraced  in  the 

8.  Boman  conception  of  justice,  which  ^was  not  simply 
the  external  legality  of  acts,  but  the  accord  of  external 

acts  with  the  precepts  of  the  law  prompted  by  internal  im- 
pulse and -free  volition.*  MacKeldey's  Roman  Law  (Drop- 
sie) ,  §123. ' '  Pavesich  v.  New  England  Life  Ins.  Co.  ( 1905) , 
122  Ga.  190,  194,  50  S.  E.  68,  69  L.  R.  A.  101, 106  Am.  St. 
104.    See  3  Mich.  L.  Rev.  No.  7,  p.  559  et  seq. 

The  statute  making  it  the  duty  of  the  board  of  county  com- 
missioners to  erect  a  jail  does  not  carry  with  it  authority  so 
to  manage  and  conduct  it  as  to  create  a  nuisance. 

9.  Morse  v.  City  of  Worcester  (1885),  139  Mass.  389,  2 
N.  E.  694;  Deaconess,  etc.,  Hospital  v.  Bonijes  (1904), 

207  ni.  553,  69  N.  E.  748,  64  L.  R.  A.  215;  City  of  New  Al- 
bany V.  Slider  (1899),  21  Ind.  App.  392;  City  of  Valparaiso 
V.  Moffitt  (1895),  12  Ind.  App.  250,  54  Am.  St.  522;  2  Addi- 
son, Torts  (Dudley  &  Baylie's  ed.),  1315;  Stein  v.  City  of 
LaFayette  (1892),  6  Ind.  App.  414;  Anable  v.  Board,  etc. 
(1894),  34  Ind.  App.  72,  107  Am.  St.  173. 

Objection  to  the  erection  of  .  the  jail  was  made  to 
the  board  of  county  commissioners  by  appellant,  but  no 
complaint  has  been  made  to  the  present  board  of  commission- 
ers of  the  manner  in  which  it  is  conducted.  The  facts  in  the 
case  of  Deaconess,  etc.,  Ilospital  v.  Bontjes,  supra,  are  very 
analogous  to  those  before  us,  but  in  Boberson  v.  Bochester 
Folding  Box  Co.  (1902),  171  N.  Y.  538,  64  N.  E.  442,  59  L. 
R.  A.  478,  89  Am.  St.  828,  cited  by  appellee,  they  are  very 
diflferent. 

The  jail  being  a  public  necessity,  and  not  a  nuisance  per 

8€,  its  abatement  is  not  authorized.  It  becomes  a  nuisance  by 

the  manner  in  which  it  is  conducted.   In  that  regard 

10.  appellant  is  entitled  to  relief.    Such  relief  may  be 
given  by  keeping  the  windows  closed  in  such  prison  on 

the  side  next  to  appellant's  residence.  For  such  annoyances 
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as  are  necessarily  incident  to  a.  jail,  the  law  awards  no  dam- 
ages. Appellee  board  of  county  commissioners  is  not  liable 
for  damages.  Boards  etc.,  v.  Allman,  supra,  and  cases  cited. 
In  Haag  v.  Board,  etc.  (1878),  60  Ind.  511,  28  Am.  Rep.  654, 
the  question  of  the  liability  of  the  county  for  the  mainte- 
nance of  a  pesthouse  seems  not  to  have  been  questioned.  Ap- 
pellees Westfall  and  Busching  may  be  liable. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Roby,  J.,  absent. 


Strange  v.  Huntington  Light  &  Fuel  Company. 

(No.  6,182.    Filed  April  0,  1908.    Petition  to  modify  mandate  sus- 
tained June  2,  1908.] 

New  TbiaLi.  —  Recovery  too  Large,  —  Accounts.  —  Limitation  of 
Actions. — In  an  action  on  an  account,  wherein  all  but  |1 ,514.07 
was  barred  by  the  statute  of  limitations,  and  there  was  a  verdict 
for  11,704.28,  a  new  trial  should  be  granted,  or  the  case  affirmed 
upon  the  filing  of  a  remittitur  for  the  excess. 

Prom  Grant  Circuit  Court ;  H.  J.  Paulus,  Judge. 

Action  by  the  Huntington  Light  &  Fuel  Company  against 
James  B.  Strange.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed  conditionally. 

Thomas  B.  Dicken,  John  T.  Strange  and  Condo  &  Browne, 
for  appellant. 
St.  John  cfe  Charles  and  Willard  B.  Oemmill,  for  appellee. 

Hadley,  p.  J. — This  is  an  action  by  appellee  against  appel- 
lant on  an  account  extending  over  a  period  of  several  years. 
The  complaint  is  in  one  paragraph,  to  which  appellant  an- 
swered in  six  paragraphs,  one  of  which  is  a  plea  of  the  stat- 
ute of  limitations  to  the  first  ten  items  of  appellee's  bill  of 
particulars,  the  others  were  in  the  nature  of  counterclaims, 
to  each  of  which  paragraphs  appellee  replied  by  general  de- 
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niaL  The  cause  was  tried  by  jury,  which  found  for  appel- 
lee, assessing  the  amount  of  its  recovery  at  $1,764.28.  Judg- 
ment accordingly. 

The  only  questions  properly  presented  are  that  the  verdict 
is  not  supported  by  sufficient  evidence,  and  the  erroneous  as- 
sessment of  the  amount  of  recovery.  - 

The  items  in  the  account  are  for  gas  furnished  appellant 
for  his  use  in  his  glass  factory  and  in  his  residence,  and  one 
or  two  small  items  of  equipment.  It  is  averred  in  the  com- 
plaint, and  was  proved  on  the  trial,  that  each  item  in  the 
account  was  payable  monthly.  The  first  item  of  the  account 
is  dated  December  11, 1898.  The  last  item  of  the  account  is 
dated  August  1,  1905.  This  cause  was  instituted  Septem- 
ber 5,  1905.  The  bill  of  particulars  and  evidence  show  that 
appellant  is  entitled  to  credit  for  $522.50.  The  total  amount 
of  the  items  of  the  account  accruing  more  than  six  years  be- 
fore the  bringing  of  the  action,  together  with  its  proportion 
of  the  interest  proved  on  the  trial,  is  $1,246.03.  The  total 
amount  of  the  items  of  the  account  accruing  within  six  years, 
exhibited  and  proved,  together  with  its  proportion  of  the  in- 
terest, as  asked  for  and  proved,  is  $1,514.07. 

Appellee  does  not  contend  that  the  account  was  a  mutual 
account,  or  that  any  portion  of  it,  by  any  reason,  came  with- 
in the  exceptions  of  the  statute  of  limitations,  so  that 
the  same  would  not  apply,  but  urges  that  the  credits 
should  be  applied  to  the  extinguishment  of  the  older 
items,  since  there  was  no  direction  by  either  paCrty  where  the 
credits  should  be  applied ;  but  conceding  this  to  be  true,  yet 
it  is  apparent  that  the  recovery  is  still  excessive,  since  the 
amount  of  the  credits  does  not  extinguish  the  whole  of  the 
items  that  are  uncollectible  by  reason  of  the  statute.  And 
it  abo  appears  that  the  sum  of  the  items  within  the  six-year 
period,  together  with  interest  claimed  and  proved,  as  shown 
by  the  complaint  and  appellee's  testimony,  did  not  aggregate 
the  amount  of  the  recovery,  such  aggregate  being  $1,514.07. 
And,  conceding  all  that  appellee  claims,  this  is  the  most  it 
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was  entitled  to  recover.      The  amount  of  the  verdict  and 
judgment  was  $1,764.28.      It  is  therefore  dear  that  the 
amount  of  recovery  is  too  large,  and  the  motion  for  a  new 
trial  upon  that  ground  should  have  been  sustained. 
Judgment  reversed. 


On  Petition  to  Modify  Mandate. 

Haoley,  J. — Appellee  has  filed  a  petition  to  modify  the 
mandate  in  this  cause,  and  insists  that  the  evidence  clearly 
shows  that  the  amount  due  is  a  matter  of  mathematical  cal- 
culation. Upon  the  original  hearing  we  were  impressed  with 
this  view^  tut  since  this  phase  of  the  case  had  not  been  fully 
presented  in  the  briefs,  we  did  not  search  the  records  to  veri- 
fy the  claims  of  the  parties.  Upon  this  motion,  however, 
both  parties  agree  that  the  only  question  between  them  is  the 
amount  of  the  excess,  and  this  hinges  upon  whether  all  the 
credits  were  applied  to  the  oldest  item  of  the  account,  or 
whether  only  portions  of  such  credits  were  thus  applied. 

The  evidence  on  this  question  is  positive,  and  it  is  not  de- 
nied by  any  one  that  said  credits  were  thus  applied  by  ap- 
pellee, and  that  the  amount  therefore  due  on  the  sum  of  the 
accounts  not  barred  by  the  statute  of  limitation  was  $1,514.07 
at  the  date  of  the  judgment.  This  being  true,  it  would  be. 
entailing  useless  litigation  to  send  this  cause  back  for  a  new 
trial,  and  justice  to  all  parties  will  be  best  subserved  if  the 
mandate  in  said  cause  be  modified. 

It  is  therefore  ordered  that,  if  appellee  will  within  thirty 
days  remit  from  said  judgment  the  excess  of  the  same  over 
the  sum  of  $1,514.07,  as  of  the  date  of  rendition,  said  cause 
will  be  affirmed.  If  such  remittitur  is  not  made,  then  said 
cause  shall  be  reversed  as  of  this  date.  In  either  case  costs 
of  appeal  to  be  taxed  to  appellee. 

Boby,  J.,  absent. 


'JU>- 
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Ramsey  et  al,  v.  W.  McMillan  &  Son. 

[No.  6^0.    Filed  March  12,  1908.    Rehearing  denied  June  2,  1008.] 

1.  Pleading. — Answer, — Estoppel  by  Conduct. — In  a  suit  to  re- 
strain defendant  from  discharging  slush  and  sand  so  as  to  flow 
upon  plaintiffs'  land,  thereby  destroying  plaintiffs'  watercourse, 
an  answer  that  plaintiffs  stood  by  and  made  no  objections  to  de- 
fendant's erection  of  its  stone  sawmill  and  sold  to  the  defendant 
the  land  to  be  used  for  switching  purposes,  knowing  that  its 
stone  sawmill  would  cause  slush  and  sand  to  be  so  discharged, 
fails  to  show  an  estoppel  by  conduct    p.  20. 

2.  Same. — Answer. — Estoppel  by  Contract. — In  a  suit  to  restrain 
defendant  from  oi)erating  its  stone  sawmill  in  such  manner  as 
to  discharge  slush  and  mud  upon  plaintiffs'  land,  thereby  de- 
stroying plaintiffs'  watercourse,  an  answer  showing  that  plaintiffs 
sold  to  def^idant  land  adjacent  to  that  occupied  by  its  stone  saw- 
mill, to  be  used  for  switch  purposes,  knowing  the  use  intended, 
is  bad,  where  the  contract  expressly  provided  that  defendant 
should  "at  all  times"  protect  such  watercourse,    p.  21. 

3.  Same.  —  Answer.  —  Estoppel.  —  Destroying  Watercourse.  —  In  a 
suit  to  restrain  defendant  from  destroying  a  watercourse  by  the 
discharge  of  slush  from  its  stone  sawmill,  an  answer  that  de- 
fendant purchased  from  plaintiffs  a  tract  of  land  on  which  to 
locate  a  switch  to  be  used  for  the  transportation  of  the  products 
of  defendant's  stone  sawmill,  "with  a  knowledge  of  such  natural 
result,"  is  insufficient,  especially  where  the  contract  of  sale  pro- 
vided that  defendant  should  at  all  times  protect  plaintiffs  from 
any  damages  that  might  be  caused,    p.  21. 

4.  Same. — Answer. — Inconsistencies. — Ifuisance. — In  a  suit  to  re- 
strain defendant  from  destroying  a  watercourse  by  discharging 
slush  and  sand  into  it,  an  answer  expressing  a  willingness  to  pay 
for  the  damages  caused,  and  offering  to  avoid  such  discharge  if 
plaintiffs  would  grant  an  outlet  for  a  drain  over  their  land,  is 
a  virtual  admission  of  a  cause  of  action,  and  is  insufficient    p.  21. 

Prom  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Suit  by  John  Ramsey  and  another  against  W.  McMillan  & 
Son  (a  corporation).  Prom  a  decree  for  defendant,  plain- 
tiff appeal.     Reversed. 

East  &  East,  for  appellants. 
Miers  &  Corr  and  «7.  E.  Ilenley,  for  appellee. 
Vol.  42-2 


18  APPELLATE  COURT  OF  INDL/^NA, 

Ramsey  v.  W.  McMillaD  &  Son— 42  Ind.  App.  17. 

BoBT,  C.  J. — ^Action  by  appellants.  The  complaint  was 
in  one  paragraph.  It  was  alleged  that  appellants  owned  and 
occupied  as  a  home  a  farm  in  Monroe  county,  suitable  for 
cultivation  and  for  raising  high-grade  stock;  that  appellee 
was  a  corporation  engaged  in  the  general  business  of  sawing, 
planing  and  marketing  stone,  and  owned  a  large  plant,  con- 
sisting of  stone  sawmills,  ojierated  by  heavy  machinery,  en- 
gines and  power,  in  said  county,  and  in  connection  therewith 
operated  a  gang  of  saws  used  for  sawing  large  blocks  of 
stone;  that  large  quantities  of  water  and  sand  were  used  in 
the  operation  of  such  saws,  and  that  there  were  daily  dis- 
charged from  said  plant,  which  was  immediately  east  of  ap- 
pellants' land,  thousands  of  gallons  of  water  and  sand  in  the 
form  of  ^ush  and  mud ;  that  on  August  12, 1904,  appellants 
conveyed  to  appellee  certain  real  estate  for  a  railroad  switch, 
and  at  that  time  a  written  agreement  was  made,  a  copy  of 
which  is  filed  with*  the  complaint,  by  which  appellee  agreed 
that  it  would  protect  appellants  at  all  times  from  any  dam- 
age that  might  be  caused  to  their  lands  by  said  slush  and 
offal  from  said  sawmills;  that  on  the  line  between  the  lands 
of  appellants  and  appellee  there  was  a  valuable  spring,  from 
which  a  large  volume  of  pure  water  flowed  into  a  stream  run- 
ning  across  said  lands  in  a  westerly  direction;  that  said 
stream  had  banks  on  either  side,  and  flowed  into  a  valuable 
pond  on  appellants'  land,  and  furnished  water  in  a  sufficient 
quantity  the  year  around  for  all  the  cattle  and  stock  of  appel- 
lants, and  constituted  their  only  supply  for  such  purpose; 
that  the  flelds  on  either  side  of  said  stream  were  used  for  pas- 
ture, and  until  August  12,  1904,  appellants  used  the  water 
of  said  stream  for  cooking,  washing  and  for  the  table ;  that 
said  spring  and  stream  were  of  great  value,  and  greatly  en- 
hanced the  value  of  said  farm,  as  appellee  well  knew ;  that 
ever  since  August  12,  1904,  appellee  has  wilfuUy  operated 
said  sawmills,  and,  in  violation  of  the  appellants'  rights,  dis- 
charged therefrom  large  quantities  of  filthy  matter,  mud, 
slush  and  sand,  and  with  a  large  force  pump  has  drawn 
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large  quantities  of  water  from  Clear  creek,  running  the  same 
through  said  sawmills,  together  with  several  carloads  of  sand, 
and  has  deposited  the  same  in  the  form  of  slush  so  near  sadd 
spring  and  branch  that  the  same  has  daily  emptied  into  said 
stream,  and  thereby  polluted  the  waters  of  said  spring, 
branch  and  pond,  and  rendered  the  same  unfit  for  drinking 
purposes,  for  family  use  and  for  stock;  that  the  water  of 
said  spring,  stream  and  pond  has  become  dirty  and  of  a 
muddy  color,  thickened  with  sand,  mud  and  particles  of 
stone,  which  has  extended  across  appellants'  lands,  accumu- 
lated, settled  in  and  filled  up  the  channel  of  said  stream,  and 
if  continued  will  soon  overflow  the  banks  of  said  stream; 
that  said  sediment  and  deposit  are  upon  the  pasture  land  on 
either  side  in  many  places. 

Facts  showing  special  damage  to  appellants  and  deprecia- 
tion of  the  value  of  their  land  are  set  out  in  considerable  de- 
tail. It  was  averred  that  the  pollution  of  said  waters  con- 
stituted an  irreparable  injury  to  appellants;  that  the  pol- 
lution of  said  stream  as  alleged  constituted  a  nuisance ;  that 
adequate  damages  therefor  could  not  be  determined  and  as- 
sessed; that  appellee  will,  unless  enjoined  therefrom,  con- 
tinue to  pollute  said  stream,  and  will  eventually  destroy  it, 
to  the  irreparable  injury  of  appellants  and  of  the  citizens 
generally;  that  appellee  has  failed  to  carry  out  its  agrte- 
ment  as  aforesaid,  has  repudiated  the  same,  and  refused  to 
protect  appellants  from  damage,  although  called  upon  so  to 
do,  and  that  appellants  have  fully  performed  said  agreement 
upon  their  part  Appellants  say  they  have  been  damaged 
in  the  sum  of  $2,000.  The  prayer  is  for  a  perpetual  injunc- 
tion and  for  damages. 

The  contract  referred  to  is  in  terms  as  follows : 

''This,  an  agreement  made  and  entered  into  this  12th 
day  of  August,  1904,  by  and  between  W.  McMillan  & 
Son  (a  corporation)  of  the  first  part,  and  John  and 
Mary  Ramsey  of  the  second  part,  witnesseth;  That 
whereas  said  second  party  has  sold  to  said  first  party  a 
certain  piece  of  land  to  be  used  as  a  switch  to  its  stone- 
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mill,  and,  as  a  part  of  the  consideration  for  said  land, 
said  first  party  agrees  at  all  times  to  protect  said  second 
party  from  any  damage  that  might  be  caused  to  their 
land  by  slush  and  stone,  by  reason  of  said  first  party's 
operating  a  stone-mill  on  its  premises  just  east  of  said 
second  party's  land." 

An  answer  in  five  paragraphs  was  filed.  The  first  parar 
graph  was  a  general  denial.  A  demurrer  for  want  of  facts 
was  sustained  to  the  second  and  fifth  paragraphs  and  over- 
ruled as  to  the  third  and  fourth  paragraphs.  The  action  of 
the  court  in  overruling  said  demurrers  is  separately  assigned 
for  error. 

In  the  third  paragraph  it  is  averred  that  appellants  had 

full  knowledge  of  the  fact  that  the  operation  of  the  mill 

would  be  accompanied  by  the  discharge  of  sand,  water 

1.  and  slush,  and  that,  owing  to  the  topography  of  the 
ground,  the  same  would  run  upon  their  lands,  and  that 
with  such  knowledge  they  stood  by  and  aUowed  appellee  to 
go  to  the  great  expense  of  $75,000  in  the  construction  and 
equipment  of  sawmills;  that  appellants  made  no  objection 
to  the  location  of  the  mill,  but,  on  the  contrary,  sold  to  the 
appellee  a  small  tract  of  land  upon  which  to  construct  a 
spur  or  switch,  and  that  at  the  time  of  making  the  agree- 
ment, which  is  before  set  out,  the  appellants  well  knew  that 
such  discharge  would  be  inevitable,  and  that  all  the  parties 
"at  the  time  of  such  agreement  fully  understood  and  con- 
templated such  natural  and  obvious  result;  that  they  con- 
tracted with  a  view  of  such  result  being  had."  Wherefore 
the  appellee  claims  that  the  appellants  are  estopped  from 
enjoining  it  from  permitting  the  slush  to  flow  upon  their 
land.  The  elements  necessary  to  an  estoppel  by  conduct  fre- 
quently have  been  stated.  Pierce  v.  Vansell  (1905),  35  Ind. 
App.  525;  Davis  v.  Neighbors  (1905),  34  Ind.  App,  441. 
None  of  the  elements  necessary  to  such  an  estoppel  is  dis- 
closed by  the  facts  pleaded! 

If  the  pleading  be  construed  as  relying  upon  a  contract  by 
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which  the  right  to  discharge  said  slush  upon  appel- 

2.  lants'  land  is  granted,  the  answer  must  be  that  in- 
-  stead  of  the  granting  of  such  a  right  by  appellants  the 

undertaking  is  by  appellee  "at  all  times  to  protect"  appel- 
lants from  any  damage  that  might  be  caused. 

In  the  fourth  paragraph  appellee  avers  that  the  discharge 

of  '* slush,  water  and  sand  from  defendant's  mill  in  and  upon 

the  lands  of  the  plaintiffs  is  not  wrongful  or  illegal, 

3.  for  the  reason  that  the  plaintiffs  and  defendant  con- 
tracted Bs  set  out  in  exhibit  *A,'  filed  herewith  and 

hereof  made  a  part,  with  a  knowledge  of  such  natural  re- 
sult." The  law  relative  to  the  class  of  relations  involved 
herein  has  been  recently  and  fully  discussed.  American 
Plate  Glass  Co.  v.  Nicoson  (1905),  34  Ind.  App.  643 ;  Muncie 
Pulp  Co.  V.  Koaniz  (1904),  33  Ind.  App.  532 ;  Weston  Paper 
Co.  V.  Pope  (1900),  155  Ind.  394,  56  L.  R.  A.  899;  Muncie 
Pulp  Co.  V.  Keesling  (1906),  166  Ind.  479;  West  Muncie 
Strawhoard  Co.  v.  Slack  (1904),  164  Ind.  21;  Pittsburgh, 
etc.,  R.  Co.  V.  Town  of  CrothersvUle  (1902),  159  Ind.  330. 

The  contract  referred  to  in  the  pleading,  being  made  as 
averred  with  knowledge  of  the  natural  result  of  operating 
said  mill,  contemplated  the  protection  of  appellants  from 
any  damage  that  otherwise  might  be  caused  by  the  operation 
of  such  mill,  and,  instead  of  releasing  appellee  from  any  ob- 
ligation in  that  regard  which  might  otherwise  exist,  expressly 
bound  it  in  that  behalf,  as  therein  stated. 

Further  averments  of  this  paragraph  are  inconsistent  with 
the  conclusion  that  appellee  has  done  no  wrong  in  that  it  ex- 
pressed a  willingness  to  pay  **any  damages  sustained 

4.  up  to  this  time  on  account  of  such  discharge. ' '    Other 
averments  are  to  the  effect  that  appellee  has  offered  to 

protect  appellants  in  a  specified  manner,  but  that  appellants 
have  refused  to  permit  it  to  construct  a  drain  over  their  land, 
which  would  divert  the  sand  and  slush  from  the  stream.  This 
paragraph  was  also  insufficient,  and  the  demurrer  to  it  should 
have  been  sustained:     It  does  not  deny  appellants'  equity. 
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It  merely  points  out  a  possible  means  whereby  the  nuisance 
can  be  abated,  viz.,  the  construction  of  a  drain  across  appel- 
lants' land.  The  question  as  to  whether  appellants  have  re- 
fused an  offer  so  to  drain  the  slush  is  immateriaL  It  is  ap- 
pellee's  duty  to  take  reasonable  measures  to  ''protect'*  the 
land  from  damage,  and  it  does  not  appear  that  it  has  been 
prevented  from  so  doing. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  appellants'  demurrers  to  the  third 
and  fourth  paragraphs  of  answer. 


Hathaway  et  al.  v.  Edwards,  Treasurer. 

[No.  6,450.    Filed  June  3,  1908.] 

1.  Taxation.  —  NonreHdents.  —  Notes.  —  Mortgages,  —  Situs,  — 
Agency, — Where  a  nonresident  places  money  in  the  hands  of  a 
resident  agent  who  loans  same  taking  notes  and  mortgages  there- 
for in  the  principars  name,  renews  and  collects  such  notes  and 
mortgages,  and  reinvests  the  money  when  collected,  such  property 
is  liable  to  taxation,    p.  25. 

2.  PwNciPAL  AND  AoENT. — PowcT  ot  Attorney, — Continuance  of, — 
Presumptions, — ^Where  a  nonresident  executes  a  power  of  attor- 
ney, indefinite  as  to  duration,  authorizing  a  resident  to  transact 
a  loan  business  with  such  nonresident's  money,  the  presumption 
is  that  it  remains  in  force,  and  the  burden  is  upon  such  non- 
resident to  show  a  termination  thereof,    p.  31. 

Prom  Putnam  Circuit  Court;  Presley  O,  ColUver,  Judge. 

Suit  by  Helen  R.  Hathaway  and  another  against  John  T. 
Edwards,  as  County  Treasurer  of  Putnam  County.  Prom  a 
decree  for  defendant,  plaintiffs  appeal.    Affirmed, 

B,  F,  Cormn,  for  appellants. 
John  H,  James,  for  appellee. 

CoMSTOCK,  J. — ^Appellants  commenced  this  suit  on  Novem- 
ber 4,  1905,  to  enjoin  the  treasurer  of  Putnam  county  from 
collecting  certain  taxes  which  had  been  assessed  against  Hel- 
en R.  Hathaway,  agent  for  Lucy  W.  Lee,  for  the  years  1898 
to  1904,  inclusive.  Such  assessment  was  made  in  April,  1905, 
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npon  certain  notes  secured  by  mortgages  owned  by  appellant 
Lacy  W.  Lee,  and  the  assessment  so  made  was  by  the  auditor 
of  Putnam  county  extended  upon  the  tax  duplicates  and 
placed  in  the  hands  of  the  treasurer  a  short  time  prior  to  the 
bringing  of  the  suit.  The  notes  so  assessed  for  taxation  were 
the  property  of  appellant  Lucy  W.  Lee,  a  nonresident  of  In- 
diana, and  the  assessment  was  made  against  appellant  Helen 
B.  Hathaway  as  agent,  upon  notice  given  to  Helen  B.  Hatha- 
way as  agent.  A  demurrer  to  the  complaint  for  want  of 
facts  was  overruled,  and  appellee  answered  in  denial.  The 
cause  was  submitted  to  the  court  for  trial,  which  resulted  in 
a  finding  and  judgment  against  the  appellants,  from  which 
judgment  they  appeal.  The  only  pleadings  filed  in  the  cause 
were  the  complaint  and  the  demurrer  thereto. 

The  error  assigned  and  relied  upon  for  reversal  is  the  ac- 
tion of  the  court  in  overruling  the  appellants'  motion  for  a 
new  triaL 

Among  the  reasons  set  out  in  the  motion  for  a  new  trial 
are  that  the  decision  of  the  court  is  contrary  to  law  and  is 
not  sustained  by  sufficient  evidence. 

On  the  trial  of  the  cause  it  was  admitted  that  the  assessor 
of  Putnam  county,  in  the  year  1905,  gave  notice  to  Helen  R. 
Hathaway,  as  agent  of  Lucy  W.  Lee,  that  he  assessed  her,  as 
agent,  npon  alleged  omitted  property  for  the  years  1898  to 
1904,  inclusive,  that  such  assessments  were  extended  by  the 
county  auditor  upon  the  tax  duplicates  in  the  hands  of  the 
treasurer  of  the  coimty,  that  the  taxes  so  extended  upon  said 
assessments  said  treasurer  was  threatening  to  collect,  and 
that  the  taxes  were  extended  in  the  name  of  Helen  B.  Hatha- 
way. It  was  also  admitted  that  the  assessments  so  made  and 
taxes  so  extended  were  on  account  of  certain  notes  secured  by 
mortgages  upon  Putnam  county  real  estate,  and  that  such 
notes  were  made  payable  to  and  owned  by  appellant  Lucy 
W.  Lee.  It  is  further  conceded  that  Lucy  W.  Lee  was  not  a 
resident  of  Indiana,  and  had  not  been  during  all  the  time 
and  all  the  years  for  which  the  assessments  were  made.     In 
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1898  the  husband  of  appellant  Lee,  General  Jesse  M.  Lee, 
being  about  to  go  to  the  Philippines,  gave  said  Hathaway 
authority  to  manage  said  business.  He  had  money  which 
had  been  saved  by  himself  and  his  wife,  and  he  requested 
said  Hathaway  to  loan  it.  George  Hathaway  made  loans  of 
money  for  Lucy  W.  Lee  and  her  husband,  and  invested 
money  for  them  in  Putnam  and  other  counties  in  Indiana. 
He  closed  up  some  loans  for  them,  took  all  of  them  in  the 
name  of  Lucy  W.  Lee,  looked  after  the  abstracts,  drew  up 
the  papers,  and  completed  the  loans  at  the  suggestion  of  ap- 
pellant Lee's  husband,  and  retained  the  notes  and  mortgages. 
He  collected  from  the  parties  who  borrowed  the  money,  when 
due,  collected  money  that  belonged  to  Mrs.  Lee  on  the  notes, 
and  deposited  it  in  the  bank  in  his  own  name.  He  disposed 
of  the  money  as  directed,  made  new  loans  out  of  it,  took  notes 
payable  to  Lucy  W.  Lee,  and  when  he  made  loans  in  the 
name  of  Lucy  W.  Lee,  he  took  the  notes  and  mortgages  and 
kept  them  among  the  papers  of  appellant  Lee  in  a  vault  at 
his  office  of  which  he  had  control,  and  had  access  to  a  box  of 
papers  for  the  purpose  of  getting  out  notes  and  making  col- 
lections when  they  became  due.  George  W*  Hathaway  was  a 
brother  of  appellant  Lucy  W.  Lee.  For  many  years,  and 
until  1902,  he  resided  and  maintained  a  law  office  at  Green- 
castle,  Indiana.  Helen  R.  Hathaway,  his  sister,  has  been  for 
fifteen  or  more  years  regularly  employed  at  his  office,  which 
is  yet  maintained.  The  husband  of  appellant  Lee  had  knowl- 
edge of  the  loans  of  money  thus  being  made  for  which  notes 
and  mortgages  were  given  in  favor  of  Mrs.  Lee.  The  money 
loaned  in  the  name  of  Lucy  W.  Lee  was  the  joint  property  of 
himself  and  wife,  but  mainly  it  belonged  to  him.  The  evi- 
dence, without  contradiction,  shows  that  Helen  R.  Hathaway 
made  loans  of  money  for  and  in  the  name  of  her  sister,  Lucy 
W.  Lee,  collected  notes  due  to  Mrs.  Lee,  and  that  she  col- 
lected it  for  General  and  Mrs.  Lee ;  that  she  loaned  and  col- 
lected money  for  Mrs.  Lee  and  her  husband,  and  that  she  did 
it  under  their  direction ;  that  she  loaned  the  money  for  Mrs. 
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Lee  as  a  mere  family  relationship,  without  compensation; 
that  the  notes  she  took  were  always  secured  by  mortgage,  and 
these  notes  and  mortgages  were  by  her  placed  with  General 
Lee's  papers ;  that  she  had  access  to  them  and  had  a  right  to 
take  them  out  and  collect  the  notes  when  due,  and  that  she 
had  a  power  of  attorney  from  Mrs.  Lee. 

Section  6271  B.  S.  1881,  Acts  1881  (s.  s.),  p.  611,  §3,  pro- 
vides:   "All  real   property   within  this   State,   all 

1.  personal  property  owned  by  persons  residing  in  this 
State  (whether  it  is  in  or  out  of  this  State),  and  all 
personal  property  within  this  State  owned  by  persons  not 
residing  within  this  State,  subject  to  the  exceptions  herein- 
after stated,  shall  be  subject  to  taxation." 

Section  6273  R.  S.  1881,  Acts  1881  (s.  s.),  p.  611,  §5,  pro- 
vides: "The  terms  *  personal  estate'  and  *  personal  prop- 
erty,' as  used  in  this  act  shall  be  construed  to  include  •  •  • 
all  rights,  credits,  and  choses  in  action." 

Sections  6297,  6330  B.  S.  1881,  Acts  1881  (s.  s.),  p.  611, 
§§28,  62,  provide  for  the  listing  of  property  by  agents.  Sec. 
tion  10142  Bums  1908,  Acts  1891,  p.  199,  §3,  provides  that 
"aU  property  within  the  jurisdiction  of  this  State,  not  ex- 
pressly exempted,  shall  be  subject  to  taxation."  Provision 
is  made  in  this  act  for  the  listing  of  property  by  agents.  Sec- 
tions 10168,  10197  Burns  1908,  Acts  1891,  p.  199,  §19,  Acts 
1903,  p.  49,  §7.  It  also  provides  that  "personal  property  of 
nonresidents  of  the  State  shall  be  assessed  to  the  owner  or  to 
the  person  having  control  thereof  in  the  township,  town  or 
city  where  the  same  may  be,  except  that  where  such  property 
is  in  transit  to  some  place  within  the  State  it  shall  be  assessed 
in  such  place."    §10160  Bums  1908,  Acts  1903,  p.  49,  §30. 

All  notes  are  required  to  be  valued  in  the  schedule  (§10199 
Bums  1908,  Acts  1899,  p.  491,  §1),  and  that  instrament  at- 
tested by  an  oath  that  it  ''contains  a  true,  full  and  complete 
list  of  all  property,  held  or  belonging  to"  the  person  making 
the  same.    §10202  Bums  1908,  Acta  1903,  p.  49,  §32. 

In  Buck  V.  Miller  (1897),  147  Ind.  586,  595,  37  L.  B.  A. 
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384,  62  Am.  St.  436,  it  is  said:  "For  the  purposes  of  taxa- 
tion, the  term  'personal  property'  includes  bonds,  notes, 
ehoses  in  action  and  other  evidences  of  credit.  •  •  •  The 
test  as  to  where  the  right  to  tax  property  exists  is  its  place 
of  location  and  use ;  the  place  where,  if  a  security  or  obliga- 
tion, it  is  a  credit,  not  where  it  is  a  debit.  It  is  quite  im- 
material whether  the  notes  or  other  obligations  were  executed 
or  were  due  by  residents  or  nonresidents  of  the  State.  •  •  • 
The  property  is  taxable  where  it  is  owned,  held  and  used  in 
business,  and  where  it  is  protected  by  the  laws  of  the  com- 
munity in  which  it  is  so  held  and  used.  •  •  •  It  is,  of 
course,  quite  different,  as  already  many  times  said,  where 
the  property  is  temporarily  in  the  State,  as,  for  instance, 
where  securities  are  sent  into  the  State  for  collection,  ini^pec- 
tion,  safe-keeping  or  the  like.*' 

It  is  the  claim  of  appellants  that  notes  and  similar  credits 
to  those  involved  in  this  case,  owned  by  nonresidents,  are  lia- 
ble for  taxation  in  this  State  only  in  case  such  credits  are 
used  in  connection  with  a  business  permanently  established 
in  this  State,  and  this  claim  is  based  upon  the  decision  in 
Buck  V.  Miller,  supra. 

The  opinion  in  the  case  last  mentioned  quotes  from  Herron 
V.  Keeran  (1877),  59  Ind.  472,  as  follows:  "The  domicile 
of  the  owner  is  the  place  where,  by  a  legal  fiction,  his  per- 
sonal property  is  regarded  as  having  its  situs  and  where  it  is 
to  be  taxed.  •  •  •  But  this  rule  is  now  departed  from  in 
most  states,  as  to  chattels  having  a  permanent  situs  in  a  state 
other  than  that  of  the  residence  of  the  owner.  •  •  •  And 
the  same  departure  has  been  taken  in  regard  to  notes  and  evi- 
dences of  debt  in  the  hands  of  an  agent  of  the  owner  who  re- 
sides in  another  state  or  country,  which  notes  are  taken  for 
money  loaned,  and  held  for  renewal  or  collection,  with  a  view 
of  reloaning  the  money  by  the  agent  in  the  same  state,  the 
business  being  permanent  in  the  hands  of  the  agent." 

In  Buck  V.  Miller,  supra,  the  court  say  at  page  589:  "If, 
therefore,  personal  property  is  used  in  the  business  in  this 
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State  it  will  be  assessed  here,  even  though  the  owner  may  re- 
side elsewhere ;  and  this  must  be  true  of  credits  and  moneys 
as  well  as  other  forms  of  personal  property.  A  business  may 
be  done  in  buying  and  selling  property  and  making  loans  and 
investmentSy  collecting  and  reloaning  the  money  so  used,  from 
year  to  year,  and  if  the  inoney,  notes  and  mortgages  so  used 
are  retained  in  this  State  they  would  be  subject  to  taxation 
here  as  well  as  any  other  kind  of  personal  property."  See 
In  re  Whiting's  Estate  (1896),  150  N.  Y.  27,  44  N.  E.  715, 
34  L.  B.  A.  232,  55  Am.  St.  640;  and  In  re  Houdayer's  Es- 
tate (1896),  150  N.  Y.  37,  44  N.  E.  718,  34  L.  R.  A.  235,  55 
Am.  St.  642. 

In  the  case  last  cited  it  is  held  that  individual  deposits  of 
a  nonresident  decedent,  made  by  him  with  a  trust  company  in 
New  York,  under  an  account  opened  by  him  as  trustee  and 
containing  deposits  of  moneys  of  a  trust  estate,  are  subject  to 
taxation  under  the  transfer  tax  law.  Laws  of  New  York 
(1892),  chap.  399,  p.  814. 

In  Kingman  Co.  v.  Leonard  (1896),  57  Ran.  531,  534,  46 
Pac.  960,  34  L.  B.  A.  810,  the  court  say :  "We  think  it  now 
quite  well  settled  that  choses  in  action  belonging  to  a  non- 
resident, in  the  hands  of  a  managing  agent  within  the  state 
are  taxable.  Citing  City  of  New  Albany  v.  Meekin  (1852) ,  3 
Ind.  481,  56  Am.  Dec.  522,  530,  note;  1  Desty,  Taxation,  64; 
Finch  V.  York  County  (1886),  19  Neb.  50,  26  N.  W.  589,  56 
Am.  Bep.  741. 

The  statute  of  Illinois  upon  this  subject  is  substantially 
the  same  as  that  of  Indiana,  and  in  People,  ex  rel.,  v.  Davis 
(1884),  112  111.  272,  it  is  held  that  if  the  owner  of  moneys, 
credits  and  other  personal  property  is  a  nonresident,  and 
mch  moneys,  credits,  etc.,  are  under  the  control  of  an  agent 
or  attorney  in  Illinois,  they  shall  be  listed  in  the  place 
where  the  agent  or  attorney  is  required  to  list  his  own  money, 
credits  and  other  personal  property. 

The  statute  of  Minnesota  provides  for  the  taxation  of  cred- 
its to  nonresidents^  and  in  In  re  Jefferson's  tl state  (1886),  35 
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Minn.  215,  28  N.  W.  256,  it  is  held  that  a  demand  for  money 
loaned  may  have  an  actual  situs  other  than  the  domicile  of 
the  owner.  The  owner  may  give  it  a  business  situs  at  an- 
other place;  as  where  he  has  the  money  at  such  place  for 
investment  and  reinvestment  as  a  permanent  business,  under 
the  full  control  and  management  of  an  agent  resident  at  such 
place. 

In  Redmond  v.  Commissioners,  etc.  (1882),  87  N.  C.  122, 
it  is  held  that  personal  property  of  a  nonresident  owner,  se- 
cured by  land  held  by  his  agent  in  that  state,  is  subject  to 
tax  there.  The  legal  fiction  that  it  is  deemed  to  follow  the 
person  of  the  owner  has  no  application  to  questions  of  reve- 
nue. The  opinion  cites  Catlin  v.  Hull  (1849),  21  Vt.  152,  as 
a  leading  case  upon  this  proposition. 

In  the  case  just  cited  a  party  domiciled  in  the  state  of  New 
York  owned  bonds  and  notes  upon  parties  resident  in  the 
state  of  Vermont,  which  he  had  deposited  with  an  agent  liv- 
ing in  the  latter  state,  for  management,  collection  and  in- 
vestment, and  the  question  was  whether  they  were  sub  ject  to 
tax.  The  following  occurs  in  the  opinion :  *'But  we  do  not 
consider  this  doctrine,  in  relation  to  the  situs  of  personal 
chattels  and  relating*  to  its  transfer  and  distribution,  as  at 
all  conflicting  with  the  actual  jurisdiction  of  the  state,  where 
it  is  situate,  over  it,  or  with  their  right  to  subject  it,  in  com- 
mon with  the  other  property  of  the  state,  to  share  the  burthen 
of  government,  by  taxation.  •  •  •  That,  if  persons  re- 
siding abroad  bring  their  property  and  invest  it  in  this  state, 
for  the  purpose  of  deriving  profit  from  its  use  and  employ- 
ment here,  and  thus  avail  themselves  of  the  benefits  and  ad- 
vantages of  our  laws  for  the  protection  of  their  property, 
their  property  should  yield  its  due  proportion  towards  the 
support  of  the  government,  which  thus  protects  it.*'  See 
other  cases  cited  in  Redmond  v.  Commissioners,  etc,  supra. 

In  the  City  of  New  Albany  v.  Meekin,  supra,  the  courts 
while  deciding  that  the  city  had  the  power  to  tax  property 
situated  within  her  limits,  said:     **We  do  not  think,  for  the 
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purposes  of  taxation,  a  court  is  authorized  to  apply  the  rule 
of  law  governing  the  personal  estate  of  deceased  persons 
which  regards  its  situs  as  following  the  domicile  of  the 
owner." 

The  execution  of  the  promissory  notes  in  question,  their  re- 
tention in  the  hands  of  an  agent  of  the  payee,  the  collection 
of  the  interest  thereon,  and  their  renewal,  localizes  them  for 
the  purposes  of  taxation. 

In  Buck  V.  Beach  (1904),  164  Ind.  37,  52, 108  Am.  St.  272, 
it  is  said :  * '  All  of  the  cases  involving  business  situs  that  we 
have  examined  are  cases  where  the  notes  were  in  the  hands 
of  the  agent.  Indeed,  under  any  ordinary  statute,  merely 
authorizing  the  taxation  of  property  in  the  possession  of  an 
agent,  we  do  not  perceive  how  he  could  be  assessed  except 
upon  the  notes.  If  the  latter  had  a  situs  elsewhere  it  would 
result  that  under  such  circumstances  the  investment  would 
escape  taxation."    Citing  People,  ex  rel.,  v.  Davis,  supra. 

In  the  case  of  Buck  v.  Beach,  supra,  appellant's  decedent 
was  for  many  years  a  resident  of  New  York,  and  main- 
tained an  agency  in  Ohio  for  the  loaning  of  money  on  Ohio 
real  estate,  giving  his  agent  authority  to  collect 
principal  and  interest  and  reinvest  the  proceeds.  The 
notes  were  made  payable  in  said  state.  From  1884 
to  1893  the  owner  of  said  notes  and  mortgages,  in  order 
to  avoid  taxation  in  Ohio,  maintained  in  Indiana  an  agency 
for  the  keeping  of  said  notes.  It  was  the  duty  of  the  Indi- 
ana agent  at  all  times  to  keep  said  notes  and  mortgages  in 
this  State^  except  that  he  was  required  to  return  them  for  the 
necessary  interest  indorsements  upon  their  maturity,  and  ex- 
cept that  he  was  required  to  send  them  to  Ohio  for  a  few 
days  in  each  year  in  order  to  avoid  assessment  days  in  Indi- 
ana. It  was  held  that  said  credits  were  properly  subjected  to 
taxation  under  §§6271,  6273,  supra,  and  §§10142,  10160, 
supra.  In  the  course  of  the  opinion  the  court  said :  "It  was 
the  only  State  in  which  they  were  generally  kept ;  they  were 
kept  in  the  hands  of  an  agent  here,  in  the  ofiSce  of  decedent. 
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in  connection  with  a  business  that,  however  limited  as  ap- 
plied to  this  State,  was  of  a  permanent  character  and  a  com- 
ponent part  of  an  entire  business  sufficiently  broad  to  give 
such  notes  a  situs  other  than  the  domicile  of  the  owner.  The 
additional  elements  of  a  power  over  the  paper  to  surrender 
it  upon  payment  and  to  reinvest  the  proceeds  serve  to  mark 
more  plainly  a  business  situs." 

The  judgment  in  the  case  was  reversed  by  the  Supreme 
Court  of  the  United  States.  Buck  v;  Beach  (1907),  206  U. 
S.  392,  27  Sup.  Ct.  712,  51  L.  Ed.  1106.  Justice  Day  dis- 
sented.  The  court  held  that  the  property  really  taxed  waa 
the  debt  itself,  and  each  separate  note  was  taxed  for  the  full 
amount  of  the  debt  named  therein  or  due  thereon,  and  that 
jurisdiction  over  these  debts  for  purposes  of  taxation  could 
not  be  exercised  solely  by  reason  of  the  physical  presence  in 
Indiana  of  the  notes  themselves,  although  they  were  only 
written  evidence  of  the  existence  of  the  debts  which  were 
thereby  in  fact  taxed.  The  controlling  facts  in  the  case  at 
bar  are  not  analogous  to  those  as  presented  in  said  case.  Jus- 
tice Day,  in  his  dissenting  opinion,  cites  the  following  cases 
and  holds  that  notes,  bopds  and  mortgages  may  acquire  a 
situs  at  the  place  where  they  are  held :  New  Orleans  v.  Stem- 
pel  (1899),  175  U.  S.  309,  20  Sup.  Ct.  110,  44  L.  Ed.  174; 
Bristol  V,  Washington  County  (1900),  177  U.  S.  133,  20  Sup. 
Ct.  585,  44  L.  Ed.  701;  Blackstone  v.  MUler  (1903),  188  U. 
S.  189,  23  Sup.  Ct.  277,  47  L.  Ed.  439;  State  Board,  etc.,  v. 
Comptoir  National  D'Escompte  (1903),  191  U.  S.  388,  24 
Sup.  Ct.  109, 48  L.  Ed.  232 ;  Carstairs  v.  Cochran  (1904),  193 
U.  S.  10,  24  Sup.  Ct.  318,  48  L.  Ed.  596;  Scottish  Union, 
etc.,  Ins.  Co.  v.  Bowland  (1905),  196  U.  S.  611,  25  Sup.  Ct. 
345,  49  L.  Ed.  619. 

In  the  case  before  us  the  money  was  loaned,  the  notes  exe- 
cuted, retained  and  collected  within  the  State,  secured  by 
property  within  the  State,  and  the  business  connected  with 
them  and  out  of  which  they  grew  wholly  transacted  within 
the  State. 
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The  power  of  attorney  executed  by  appellant  Lucy  W. 
Lee,  dated  October  25,  1902,  gave  to  appellant  Helen 

2.  B.  Hathaway  power  to  transact  all  matters  of  busi- 
ness in  which  appellant  Lee  was  interested — 

"to  collect,  receive  and  receipt  for  all  moneys  due  to  me, 
make  and  execute  all  contracts  in  relation  to  my  prop- 
erty, and  especially  to  sign  my  name  to  all  papers  and 
documents  affecting  my  business  interests,  excepting 
deeds  and  wills,  and  to  release  mortgages  of  record  in 
the  office  of  the  recorder  of  Putnam  county,  Indiana, 
executed  in  my  favor." 

There  was  no  evidence  that  said  power  of  attorney  had 
been  revoked,  nor  that  the  exercise  of  the  verbal  authority 
given  to  appellant  Hathaway  had  been  revoked  or  disaf- 
firmed. The  agency  extended  over  a  number  of  years.  It 
might  have  been  revoked  at  any  time,  as  the  situs  of  personal 
property  could  be  changed,  but  the  burden  of  showing  revo- 
cation and  a  change  of  location  of  the  notes  was  upon  said 
appellant  The  arrangement,  so  far  as  the  evidence  shows, 
was  general  and  continuing.  The  law  of  taxation  aims  to 
make  all  property,  real  and  personal,  including  promissory 
notes  and  stocks  and  bonds,  bear  an  equal  portion  of  the  pub- 
lic burden.  To  accomplish  this  purpose  fictions  are  disre- 
garded and  sentiment  ignored.  It  looks  only  to  such  assets 
as  within  its  provisions  can  be  located. 

There  is  not  the  slightest  evidence  of  an  intention  upon 
the  part  of  appellant  Lee  to  avoid  the  pa3rment  of  taxes.  She 
followed  the  fortunes  of  her  husband  through  a  long  and 
honorable  career  as  a  soldier  of  the  United  States  army.  Nec- 
essarily she  was  in  Indiana  only  a  small  part  of  her  time. 
Her  money  had  its  situs  in  Putnam  county,  Indiana,  and, 
under  the  decisions,  was  there  subject  to  taxation. 

Judgment  affirmed. 

Roby,  J.,  absent. 
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Lake  Erie  &  Western  Railroad  Company 
V.  Moore. 

[No.  5,850.    Filed  April  20,  1907.    Rehearing  denied  April  24,  1908. 
Transfer  denied  June  3,  1908.] 

L  Pleading. — Complaint — Negligence, — General  Allegation  of, — ^A 
complaint,  alleging  generally  that  a  railroad  company  negligently 
committed  an  act  to  plaintiff's  injury,  is  sufficient    p.  33. 

2.  Same. — Complaint. — Negligence. — Railroads. — Violation  of  Ordi- 
nance.— A  complaint  alleging  that  defendant  railroad  company 
"carelessly  and  negligently"  ran  "its  locomotive  and  train  of 
cars  at  a  high  and  dangerous  rate  of  speed  *  *  *  approaching 
from  the  north  said  crossing"  in  violation  of  a  town  ordinance 
set  out  'Without  ringing  any  bell  or  sounding  a  whistle,  or  giv- 
ing any  notice  whatever  of  the  approach  of  said  engine  or  cars 
*  *  *  and  solely  through  said  negligence  of  the  defendant 
said  engine  and  train  of  cars  ran  upon,  against  and  over  said 
plaintiff,"  is  insufficient  since  it  fails  to  show  that  defendant 
was  negligent  at  the  time  of  the  injury  on  the  crossing,    p.  33. 

3.  Same. — Complaint.— Railroads . — Street  Crossing  Accidents. — 
Violation  of  Ordinance. — ^A  complaint  for  damages  caused  by  de- 
fendant railroad  company's  violation  of  a  town  ordinance  must 
show  that  the  street  and  crossing  where  Ae  accident  happened 
were  within  such  town.    p.  36. 

4.  Appeal. — Complaint. — Paragraphs. — Judgment. — ^Where  a  com- 
plaint consists  of  two  paragraphs — one  good  and  one  bad — and 
it  cannot  be  determined,  on  appeal,  on  which  the  Judgment  rests, 
the  Judgment  will  be  reversed,    p.  3G. 

5.  Pleading. — Complaint. — Paragraphs. — Sufficiency. — Hoto  Deter- 
mined. — ^The  paragraphs  of  a  complaint,  when  attacked  sep- 
arately by  a  demurrer,  must  be  considered  separately  and  un- 
aided by  the  other  paragraphs,    p.  36. 

From  Hamilton  Circuit  Court;  L.  8.  Baldwin,  Special 
Judp^e. 

Action  by  Burney  Moore  against  the  Lake  Erie  &  Western 
Railroad  Company.  From  a  judgment  on  a  verdict  for  plain- 
tiff for  $1,000,  defendant  appeals.     Reversed. 

John  B.  Cockrum,  Shirts  &  Fertig  and  Hawkins,  Smith  & 
Hawkins,  for  appellant. 

William  S.  Christian,  P.  J.  Fariss  and  Oavin  &  Davis,  for 
appellee. 
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Watson,  J. — ^Appellee  sued  appellant  for  damages  for  per- 
sonal injuries,  alleging  negligence  on  the  part  of  the  appel- 
lant. The  complaint  was  in  two  paragraphs.  Demurrers 
filed  to  each  of  these  paragraphs  were  overruled,  proper  ex- 
ceptions being  saved.  The  cause  was  put  at  issue,  tried  by 
jury,  and  a  verdict  for  $1,000,  together  with  answers  to  sev- 
enty-two interrogatories,  was  returned.  Motion  by  the  ap- 
pellant for  judgment  on  the  interrogatories  overruled  and 
exceptions;  motion  for  new  trial  overruled  and  exceptions. 
The  errors  assigned  are  the  overruling  of  the  demurrers 
to  the  first  and  second  paragraphs  of  amended  complaint, 
overruling  of  the  motion  for  judgment  on  the  interroga- 
tories, and  the  overruling  of  the  motion  for  a  new  trial.  The 
appellee  insists  that  no  question  is  presented  by  the  demur- 
rers, for  the  reason  that  they  are  not  set  out  in  full  in  appel- 
lant's brief,  as  required  by  clause  five  of  rule  twenty-two  of 
this  court.  We  think  the  appellant  suflSciently  complied 
with  this  rule  in  this  respect. 

The  first  paragraph  alleges  negligence  on  the  part  of  the 

appellant  in  operating  its  train  at  the  time  of  the  accident. 

This  court  has  held  that  where  the  complaint  contains 

1.  a  general  allegation  of  negligence  it  is  sufficient  to 
withstand  a  demurrer  for  want  of  facts.  The  demur- 
rer was  therefore  properly  overruled.  Baltimore,  etc.,  R.  Co, 
V.  Reynolds  (1904),  33  Ind.  App.  219;  Louisville,  etc.,  B. 
Co.  V.  Bates  (1897),  146  Ind.  564;  Cleveland,  etc.,  R.  Co.  v. 
Berry  (1899),  152  Ind.  607,  46  L.  R.  A.  33. 

The  theory  of  the  second  paragraph  is  the  negligence  of  the 

defendant  in  running  its  train  in  violation  of  the  ordinance 

of  the  town  of  Cicero.     Omitting  the  formal  aver- 

2.  ments,  the  complaint  is  as  follows:   ''That  said  rail- 
road crosses  all  the  main  streets  of  said  town  which 

run  east  and  west,  and  that  Cass  street,  upon  which  plaintiff 
was  traveling  at  the  time  he  was  in  jured,  runs  east  and  west, 
crosses  said  railroad  at  about  right  angles,  is  a  public  street, 
Vol.  42—3 


34  APPELLATE  COURT  OF  INDIANA, 

Lake  Erie,  etc.,  R.  Co.  v,  Moore — 42  Ind.  App.  32. 

and  is  much  used  by  the  traveling  and  general  public ;  that 
on  or  about  December  26,  1903,  and  prior  thereto,  defendant 
was  the  owner  of  said  railroad,  engine  and  train  of  cars  here- 
inafter mentioned ;  that  on  the  north  side  of  Cass  street  and 
east  of  said  railroad  crossing  were  located  a  large  number 
of  dwelling-houses,  an  elevator  and  mill,  and  side-track  of. 
defendant,  on  which  freight-cars  were  standing,  which  ob- 
structed the  view  of  said  railroad  north  of  said  crossing,  as 
said  crossing  is  approached  from  the  east,  and  that  on  ac- 
count of  said  obstructions  plaintiff,  as  he  approached  the 
same  from  the  east,  could  not  see  nor  hear  any  engine  or  train 
of  cars  approaching  from  the  north  on  the  day  and  at  the 
time  he  received  his  injuries,  which  was  on  or  about  Decem- 
ber 26,  1903 ;  that  on  said  day  plaintiff  was  driving  west  on 
said  Cass  street,  with  a  team  of  horses  hitched  to  a  carriage, 
in  which  carriage  plaintiff  was  seated,  and  while  he  was  so 
driving,  and  as  he  approached  and  entered  upon  said  rail- 
road crossing,  he  proceeded  carefully,  and  exercised  all  due 
care  and  caution,  and  looked  and  listened  for  any  engine  or 
train  of  cars  that  might  be  approaching  from  the  north  or 
south  on  said  railroad ;  that  as  he  was  passing  over  said  rail- 
road on  said  crossing,  and  at  the  intersection  of  said  railroad 
and  Cass  street,  said  defendant  carelessly  and  negligently 
was  running  its  locomotive  and  train  of  cars  at  a  high  and 
dangerous  rate  of  speed,  that  is  to  say,  at  the  rate  of  more 
than  twenty-five  miles  per  hour,  approaching  from  the  north 
said  crossing,  in  violation  of  an  ordinance  of  said  town  of 
Cicero  [here  the  ordinance  is  set  out  in  full],  without  ring- 
ing any  bell  or  sounding  a  whistle,  or  giving  any  notice  what- 
ever of  the  approach  of  said  engine  or  cars ;  that,  without  any 
negligence  on  plaintiff's  part,  and  solely  through  said  negli- 
gence of  the  defendant,  said  engine  and  train  of  cars  ran 
upon,  against  and  over  said  plaintiff,  and  by  reason  of  said 
collision  plaintiff  was  bruised,  mangled,*'  etc. 

The  negligence  charged  in  this  paragraph  is  in  the  appel- 
lant's  approaching  the  crossing  with  its  engine  at  a  high  and 
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dangerous  rate  of  speed  in  violation  of  the  ordinance  of  the 
town  of  Cicero.  It  alleges,  also,  that  appellee  was  injured, 
but  it  is  not  shown  by  any  averment  that  he  was  injured 
other  than  by  the  negligence  of  the  appellant  in  approaching 
said  crossing.  An  engine  and  train  might  wrongfully  and 
negligently  approach  a  crossing  and  a  traveler  be  injured 
thereon,  yet  it  does  not  follow  that  he  was  injured  as  a  con- 
sequence of  said  negligence.  Ci7icinnati,  etc.,  B.  Co.  v.  Voght 
(1901),  26  Ind.  App.  665;  Pittsburgh,  etc.,  B.  Co.  v.  Conn 
(1885),  104  Ind.  64;  Southern  B.  Co.  v.  Sittasen  (1906), 
166  Ind.  257. 

In  Pittsburgh,  etc.,  B.  Co.  v.  Conn,  104  Ind.  64,  the  com- 
plaint averred:  "The  appellant,  with  gross  negligence  and 
in  a  careless  and  reckless  manner,  caused  one  of  its  locomo- 
tives, then  and  there  operated  l)y  its  servants  and  agents, 
rapidly  to  approach  said  North  street  on  and  along  said 
switch  or  side-track,  without  having  the  headlight  lit  in  such 
locomotive,  and  without  giving  any  reasonable,  timely  or 
proper  warning,  notice  or  signal  of  its  approach,  either  by 
ringing  its  bell  or  blowing  its  whistle  at  a  safe  and  reason- 
able distance  from  the  crossing  of  the  switch  or  side-track 
at  North  street.*'  In  that  case  the  court  held  that  the  only 
averment  charging  negligence  against  the  company  was 
in  its  rapid  approach  toward  North  street  in  the  manner 
stated,  and  that  there  was  no  allegation  showing  that  the 
injury  was  caused  by  the  company's  negligence.  The  court 
further  said:  "It  might  be  true,  as  alleged,  that  the  appel- 
lant negligently  caused  the  locomotive  rapidly  to  approach 
North  street  at  the  crossing,  in  the  manner  stated,  and  yet 
be  equally  true  that  appellant,  with  due  care  and  proper 
precaution,  caused  the  locomotive  slowly  to  enter  upon  and 
cross  over  North  street  at  such  crossing.''  In  the  case  be- 
fore us  the  injury  complained  of  happened  at  the  crossing 
of  Cass  street  and  the  railroad,  and  in  the  absence  of  any 
averment  showing  that  the  engine  at  the  time  and  place  was 
negligently  operated,  and  without  due  care  and  caution,  the 
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paragraph  of  complaint  is  insufficient.  In  other  words,  the 
appeUee  does  not  show  in  this  paragraph  that  he  received  his 
injuries  by  the  negligence  of  the  appellant. 

The  theory  of  the  pleader  was  to  impute  negligence  to 
the  appellant  in  running  its  train  in  violation  of  an  ordi- 
nance of  the  town  of  Cicero,  but  there  is  no  allega- 

3.  tion  that  Cass  street  is  a  street  of  said  town,  or  that 
said  crossing  where  plaintiff  received  his  injuries  is 

within  the  corporate  limits  of  said  town,  and  which  would 
be  affected  by  said  ordinance.  The  demurrer  to  the  second 
paragraph  of  amended  complaint  should  have  been  sus- 
tained. 

It  does  not  appear  affirmatively  on  which  paragraph  the 

verdict  rests.     The  judgment,  therefore,  must  be  reversed 

on  account  of  the  error  in  overruling  the  demurrer 

4.  to  the  second  paragraph  of  amended  complaint.    We 
do  not  deem  it  necessary  to  pass  upon  the  other  errors 

assigned  and  discussed  by  appellant,  as  they  may  not  occur 
at  another  trial  of  this  cause. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  second  paragraph  of  the  amended  complaint. 

On  Petition  for  Rehearing. 

Watson,  J. — In  support  of  their  petition  appellee's  coun- 
sel have  earnestly  insisted  that  because  the  first  paragraph, 
which  is  not  based  on  the  violation  of  an  ordinance 

5.  of  the  town  of  Cicero  in  force  at  the  time  of  the 
accident,  does  contain  the  averment  **that  Cass  street 

is  a  public  street  in  said  town,"  and  the  further  fact  that 
the  jury  by  its  answers  to  interrogatories  find  that  **Cass 
street  is  a  street  of  said  town,''  the  necessary  averment  that 
is  omitted  in  the  second  paragraph  is  thereby  supplied,  or 
at  least  the  defect  is  thereby  cured.  It  must  be  remembered 
that  this  paragraph  is  tested  by  demurrer,  and  it  must  stand 
or  fall  unaided  by  the  allegations  in  another  paragraph  or 
part  of  the  record.     Fidelity  &  Casualty  Co.  v.  Sanders 
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(1904),  32  Ind.  App.  448;  American  Ins,  Co.  v.  Beplogle 
(1888),  114  Ind.  1;  Louisville,  etc,  R.  Co.  v.  Bates  (1897), 
146  Ind.  564;  Runner  v.  Scott  (1898),  150  Ind.  441;  Pitts- 
hurgh,  etc.,  R.  Co.  v.  Moore  (1899),  152  Ind.  345,  44  L.  R. 
A.  638;  Cleveland,  etc.,  R.  Co.  v.  Parker  (1900),  154  Ind. 
153;   Goodurine  v.  Cadwallader  (1902),  158  Ind.  202. 

We  have  considered  the  questions  discussed  by  counsel, 
and  find  no  reason  for  changing  our  opinion. 
Petition  for  rehearing  overruled. 


GiFFORD  V.  Bingham. 

[No.  6,188.    Filed  June  4,  1908.] 

L  Landlord  and  Tenant. — Holding  Over. — Election. — Where  a 
teDant  holds  over  after  the  expiration  of  his  term  the  landlord 
may  elect  to  treat  him  as  a  trespasser  and  bring  an  action  to 
remove  him,  or  he  may  consider  the  tenancy  renewed  for  another 
term.    p.  41. 

2.  Same.  —  Eviction.  —  Statutes. — Supplemental  Remedy. — Section 
8071  Bums  1908,  §5225  R.  S.  1881,  providing  for  the  eviction  of 
tenants  unlawfully  holding  over,  merely  gives  additional  relief 
to  the  landlord,  the  common-law  remedy  of  ejectment  being  still 
avaUable.    p.  42. 

3.  Pleading. — Answer. — Tenant  Holding  Over  Because  of  Sickness. 
—In  an  action  for  possession  by  a  landlord  against  his  tenant, 
an  answer  by  the  tenant  that  he  has  yielded  possession  of  all  of 
the  premises  except  the  house,  which  is  absolutely  necessary  for 
the  protection  of  his  sick  wife  and  child,  is  insufficient,  since  as 
a  matter  of  law  the  landlord  is  entitled  to  possession,  and  the 
question  whether  such  tenant  has  yielded  legal  possession  and 
is  occupying  the  house  through  necessity  is  a  question  of  fact 
for  the  Jury.    p.  42. 

From  Jasper  Circuit  Court;   Charles  W.  Hanley,  Judge. 

Action  by  Benjamin  J.  Giflford  against  John  Bingham. 
Prom  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Foltz  &  Spitler,  for  appellant. 
W,  E.  Parkison,  for  appellee. 
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Watson,  J. — This  was  an  action  by  appellant,  as  land- 
lord, against  appellee,  as  tenant,  for  the  possession  of  cer- 
tain described  land,  and  for  damages  for  remaining  in  pos- 
session thereof. 

The  statute  under  which  the  action  was  brought  provides: 
**  Whenever,  in  pursuance  of  legal  notice,  or  otherwise,  any 
landlord  or  his  legal  representative  shall  be  entitled  to  pos- 
session of  lands,  he  may,  by  himself  or  his  agent,  have  any 
tenant  who  shall  unlawfully  hold  over  removed  from  such 
lands,  on  complaint  before  a  justice  of  the  peace  of  the 
county  in  which  such  lands  lie,  specifying  the  matters  re- 
lied on  'to  justify  such  removal  and  the  damages  claimed  for 
detention,  describing  the  j)remises  with  reasonable  cer- 
tainty/'   §8071  Bums  1908,  §5225  R.  S.  1881.  • 

The  averments  of  the  complaint  were,  in  substance,  that 
on  October  12,  1904,  appellant  leased  to  appellee  for  one 
year  from  February  1,  1905,  certain  land,  describing  it; 
that  said  tenancy  expired  February  1,  1906,  but  that  appel- 
lee unlawfully  held  over  and  detained  possession  of  said 
premises  from  appellant;  that  appellant  sustained  damages 
by  reason  thereof  in  the  sum  of  $100,  and  that  appellee  orig- 
inally took  possession  of  said  premises  \inder  the  terms  of 
said  lease. 

Appellant  demanded  judgment  for  possession  of  the 
premises,  and  for  $100  damages.  The  action  was  originally 
brought  before  a  justice  of  the  peace,  and  tried  before  a 
jury.  The  verdict  gave  appellant  possession  of  the  land  in 
question,  and  damages  in  the  sum  of  one  cent.  An  appeal 
was  then  taken  to  the  Jasper  Circuit  Court.  Appellee  an- 
swered in  two  paragraphs:  (1)  General  denial;  (2)  in 
terms  as  follows:  **The  defendant,  for  other  and  further 
paragraph  of  answer  to  plaintiff's  complaint,  avers  that  he 
admits  the  execution  of  the  lease  described  in  plaintiff's 
complaint;  that  he  occupied  said  premises  from  February 
1,  1905,  to  February  1,  1906,  said  time  for  the  expiration  of 
gaid  lease,  when  defendant  at  said  time,  and  before  the 
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bringing  of  this  action,  surrendered  all  of  the  leased  prem- 
ises described  in  plaintiff's  complaint,  and  had  removed  six 
wagon  loads  of  household  goods,  and  was  making  every  ef- 
fort possible  to  leave  said  premises,  and  had  completely  sur- 
rendered possession  of  said  premises,  with  the  exception  of 
the  house  in  which  defendant  then  lived,  and  which  was  sit- 
uate on  said  leased  premises,  which  was  absolutely  neces- 
sary for  the  proper  shelter  of  defendant's  sick  wife  and 
children,  as  hereinafter  set  out;  that  defendant  had  given 
possession  and  was  not  occupying  any  of  said  leased  prem- 
ises, other  than  the  house  above  described,  on  February  1, 
1906,  and  before  the  bringing  of  this  action,  all  of  which 
was  well  known  to  this  plaintiff  before  the  bringing  of  his 
said  action  for  the  possession  of  said  leased  premises." 

The  answer  then  alleges  the  facts  in  regard  to  the  sick- 
ness of  appellee's  wife  and  child  on  February  1,  1906,  relied 
upon  to  show  that  they  could  not  be  removed  without  en- 
dangering their  lives.  The  averments  in  terms  continued  as 
follows:  **That  said  sickness  was  not  caused  by  any  fault 
or  negligence  on  the  part  of  the  defendant  or  through  any 
fault  or  negligence  on  the  part  of  defendant's  wife  or  child, 
or  through  any  fault  of  any  human  agency,  but  was  wholly 
unavoidable,  unforeseen,  and  caused  by  the  act  of  God ;  that 
said  wife  and  child  so  remained  in  such  serious  condition 
continuously  from  February  1,  1906,  down  to  the  time  of 
the  bringing  of  this  action  herein ;  that  under  the  advice  of 
the  defendant's  family  physician  defendant  refused  to  va- 
cate; that  said  period  of  time  was  during  the  winter 
months,  and  damp  and  cold,  continuously  freezing  and 
thawing,  and  to  have  exposed  his  said  wife  and  child  to  be 
removed  from  said  house  upon  said  leased  premises  at  said 
time  in  their  said  condition  would  have  caused  their  death ; 
that  before  the  bringing  of  said  action  herein  said  defendant 
notified  said  plaintiff  and  informed  him  that  said  defendant 
did  not  claim  possession  of  the  real  estate  on  ^aid  leased 
premises,  but  that  he  claimed  the  right  to  keep  possession  of 
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said  house  and  home  situated  thereon  until  such  time  as  his 
sick  wife  and  child  could  be  removed  therefrom  without  en- 
dangering their  lives;  that  his  said  wife  and  child  were 
seriously  sick  and  bedfast,  and  unable  to  be  removed  from 
said  house  without  causing  their  death ;  that  defendant  in- 
formed plaintiff  that  defendant's  family  physician.  Dr. 
Rice,  of  DeMotte,  Indiana,  considered  defendant's  family  so 
seriously  sick  as  to  be  incapable  of  being  removed  from  said 
leased  premises;  that  said  defendant  was  willing  to  pay 
rent  for  said  house  until  such  time  as  his  wife  and  child 
could  be  removed  without  endangering  their  lives ;  that  said 
plaintiff  herein,  at  and  before  the  time  of  the  bringing  of 
said  action  herein,  knew  and  was  informed  of  all  the  facts 
herein  alleged  in  this  second  paragraph  of  answer,  and  the 
utter  impossibility  of  defendant's  vacating  said  house  and 
removing  his  said  wife  and  child  without  endangering  their 
lives ;  that  plaintiff,  wholly  disregarding  the  life  and  health 
of  said  defendant's  wife  and  child,  and,  at  the  same  time 
well  knowing  that  defendant  held  possession  of  said  house 
for  the  sole  and  only  reason  herein  set  forth,  and  that  de- 
fendant would  vacate  said  premises  at  the  earliest  possible 
moment  when  the  health  and  physical  condition  of  his  wife 
and  child  would  permit,  brought  said  action  to  eject  this 
defendant,  together  with  his  sick  wife  and  child,  from  said 
premises. 

Wherefore,  defendant  says  that  said  possession  was  not 
unlawful  and  wrongful,  and  that  plaintiff  should  take  noth- 
ing by  this  action,  and  that  defendant  have  judgment  for 
costs." 

The  cause  was  submitted  to  a  jury  for  trial.  Verdict  was 
returned  for  the  defendant.  With  the  verdict  were  also  re- 
turned answers  to  interrogatories. 

The  facts  found,  as  shown  by  said  answers  to  interrogato- 
ries, were,  in  substance,  that  appellee  entered  into  posses- 
sion  of  the  land  in  question  under  the  terms  of  the  lease  in- 
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troduced  in  evidence,  which  expired  February  1,  1906 ;  that 
from  February  1,  1906,  to  February  28,  1906,  appellee  was 
not  in  possession  of  all  the  leased  premises,  but  appellee  and 
his  family  occupied  the  residence  and  appurtenances  thereto 
in  part,  also  the  stable,  lots,  pasture  and  fields  in  part,  dur- 
ing said  period;  that  appellee  vacated  said  land,  residence 
and  appurtenances  located  thereon  on  February  28,  1906, 
occupying  the  same  twenty-eight  days  beyond  the  expiration 
of  said  lease ;  that  the  excuse  given  for  not  moving  at  the 
expiration  thereof  was  sickness  in  his  family ;  that  appellee 
had  another  farm  leased,  said  term  to  begin  March  1,  1906 ; 
that  appellee  could  have  placed  his  wife  on  a  cot  and  re- 
moved her  from  the  premises  on  February  1,  but  at  no  time 
between  January  21,  and  February  21,  1906,  could  she  have 
been  removed  from  the  premises  without  endangering  her 
life. 

The  errors  assigned  and  discussed  were:  (1)  Overruling 
the  demurrer  to  the  second  paragraph  of  answer;  (2)  over- 
ruling the  motion  for  a  new  trial;  (3)  overruling  the  mo- 
tion for  judgment  on  the  answers  to  interrogatories;  (4) 
that  the  judgment  was  not  fairly  supported  by  the  evidence. 

The  errors  assigned  involve  one  question,  namely,  whether 
the  averments  of  the  second  paragraph  of  the  answer  consti- 
tute a  defense  to  the  cause  oJf  action  alleged  in  the  com- 
plaint. 

The  rule  is  well  established  that  if  a  tenant  for  a  definite 
period  of  time  remains  in  possession  after  the  expiration  of 
the  term,  without  the  landlord's  consent,  the  land- 
L  lord  may  elect  either  to  consider  the  tenant  a  tres- 
passer and  bring  the  proper  action  to  remove  him 
from  the  leased  premises,  or  to  consider  the  tenancy  re- 
newed and  recover  the  rent.  Chicago,  etc.,  R.  Co.  v.  Perkins 
(1895),  12  Ind.  App.  131;  Haynes  v.  Aldrich  (1892),  133 
N.  T.  287,  31  N.  E.  94,  28  Am.  St.  636;  Herter  v.  MuUen 
(1899),  159  N.  Y.  28,  53  N.  E.  700,  44  L.  R.  A.  703,  70  Am. 
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St.  517;  18  Am.  and  Bng.  Ency.  Law  (2d  ed.),  404;  1  Tay- 
lor, Landlord  and  Tenant  (9th  ed.),  §22;  Jones,  Landlord 
and  Tenant,  §201. 

The  statute  under  which  this  action  was  brought  does  not 

establish  a  new  cause  of  action.     It  is  an  additional  relief 

of  which  the  landlord  may  avail  himself,  and  thus 

2.  avoid  the  tedious  process  of  a  common-law  action  in 
ejectment.      But  the  cause  of  action  itself  remains 

the  same  as  at  common  law.  Jones,  Landlord  and  Tenant, 
§562a. 

The  case  at  bar  resolves  itself  into  this  one  question, 

namely:    Will  the  serious  illness  of  members  of  a  tenant's 

family,  actually  present  upon  the  land,  and  who  can- 

3.  not  be  removed  without  endangering  their  health, 
constitute  a  defense  to  a  summary  proceeding  for 

possession  of  the  leased  premises  brought  by  the  landlord 
against  the  tenant  after  the  expiration  of  the  time  for  which 
the  land  was  leased?  Appellee  alleges  in  the  second  para- 
graph of  answer  that  he  had  surrendered  all  the  leased 
premises  except  the  house,  but  the  only  fact  averred  from 
which  the  court  could  determine,  as  a  matter  of  law,  that 
there  was  a  surrender,  was  that  he  had  removed  from  said 
premises  six -wagon  loads  of  household  goods.  There  is  a 
clear  distinction  between  appellee's  duty  to  give  possession 
of  the  leased  premises  and  the  question  of  whether  the  sick 
persons  must  be  removed  therefrom.  The  former  is  a  ques- 
tion of  the  legal  relations  between  the  parties  to  the  con- 
tract. The  latter  is  a  question  of  fact  going  to  the  deter- 
mination of  whether  the  tenant  has,  as  a  fact,  held  over. 

The  case  of  Ilerter  v.  Mullen,  supra,  illustrates  this  dis- 
tinction. The  question  there  was  whether  leaving  a  sick 
member  of  the  tenant's  family  in  one  room  of  the  dwelling- 
house  on  the  premises  constituted  a  holding  over  by  the  ten- 
ant so  that  the  landlord  could  recover  a  year's  rent.  The 
court  held  that  it  was  a  question  for  the  jury  whether,  un- 
der such  a  state  of  facts,  there  was  in  truth  a  holding  over 
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by  the  tenant.  The  principle  there  involved  is  not  applica- 
ble to  this  case  where  the  holding  over  as  a  fact  is  admit- 
ted, but  sickness  of  members  of  the  tenant's  family  is  al- 
leged as  an  excuse  therefor. 

In  the  case  of  Weber  v.  Rogers  (1903),  41  Misc.  (N.  T.) 
662,  85  N.  T.  Supp.  232,  the  tenant  himself  was  so  sick 
that  he  could  not  be  removed  from  the  leased  premises  with- 
out endangering  his  life.  The  court  enjoined  the  prosecu- 
tion of  the  summary  proceeding,  one  of  the  reasons  therefor 
being  that  such  illness  probably  could  not  be  pleaded  as  a 
defense  to  such  summary  proceeding. 

As  the  present  case  stands  on  the  pleadings,  the  time  of 
such  tenancy  had  expired,  and  by  the  action  for  possession 
the  landlord  had  distinctly  disavowed  any  intention  of  con- 
tinuing the  relation  of  landlord  and  tenant.  He  was  there- 
fore entitled  to  possession  of  the  land,  and  we  cannot  say, 
as  a  matter  of  law,  that  the  illness  of  members  of  the  ten- 
ant's family  will  excuse  such  unlawful  holding  over,  what- 
ever may  be  the  effect  of  evidence  thereof  when  the  fact  of 
holding  over  is  put  in  issue. 

However  much  our  moral  sensibilities  may  be  shocked  by 
an  action  of  this  kind,  under  the  facts  alleged,  it  cannot  af- 
fect the  legal  rights  of  the  parties  so  clearly  defined  by  the 
statute. 

The  court  below  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  answer.  With  this  view  of  the  case  it 
is  unnecessary  to  consider  the  further  errors  assigned.  The 
cause  is  therefore  remanded,  with  instructions  to  sustain  the 
demurrer  to  said  second  paragraph  of  answer,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 

Roby,  J.,  absent. 
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University  op  Notre  Dame  du.Lac  v.  Winkler 
Brothers  Manufacturing  Company. 

[No.  6,193.    Filed  June  4,  1908.] 

1.  Evidence.— OroZ,  to  Establish  Contents  of  Writinff. — When  Ad^ 
missible» — Oral  evidence  of  the  contents  of  a  writing,  where  it 
goes  to  the  proof  of  the  issue,  is  inadmissible  except  upon  proof 
that  the  writing  cannot  be  produced,  or  that  it  is  in  the  hands  of 
the  adverse  party  and  he  has  failed,  upon  due  notice,  to  produce 
same.    p.  46. 

2.  Same. — Oral,  to  Establish  Contents  of  Writing.— Harmless  Er- 
ror,— Appeal, — Where  a  witness  was  improperly  permitted  to 
testify  to  the  contents  of  a  writing,  such  error  cannot  be  held 
harmless  on  the  ground  that  witnesses  for  the  opposite  party 
also  testified  thereto,  where  the  record  fails  to  show  that  wit- 
nesses so  testified,    p.  47. 

Prom  Laporte  Circuit  Court;  John  C.  Richter,  Judge. 

Action  by  Winkler  Brothers  Manufacturing  Company 
against  The  University  of  Notre  Dame  du  Lac.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Hubbard  dk  Hubbard  and  James  8.  Drake,  for  appellant. 
Harry  R.  Wair,  for  appellee. 

Hadley,  J. — This  action  was  originally  brought  by  ap- 
pellee in  the  St.  Joseph  Circuit  Court  to  recover  damages 
from  appellant  for  breach  of  a  special  contract.  The  com- 
plaint was  in  one  paragraph.  The  venue  was  changed  to 
the  Laporte  Circuit  Court,  where  appellee  dismissed  the 
first  paragraph  of  the  complaint  and  filed  a  second  para- 
graph, the  theory  of  which  was  for  a  quantum  meruit  for 
services  rendered,  and  expenses,  advancements  and  dis- 
bursements made  in  procuring  options  in  buying  land  for 
appellant. 

It  will  assist  in  understanding  this  opinion  to  state  the 
issues  of  fact  between  the  parties.  The  appellee  contended, 
and  its  evidence  tended  to  show,  that  the  parties  agreed  that 
the  appellant  would  give  to  the  appellee  ten  acres  of  land 
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for  a  factory  site,  to  its  satisfaction,  with  railroad,  street- 
car and  drainage  facilities,  if  the  appellee  would  procure 
options  for  appellant  under  which  appellant  could  acquire 
a  body  of  real  estate  near  South  Bend,  Indiana.  No  spe- 
cific tract  of  ten  acres  was  identified,  nor  were  any  particu- 
lar facilities  fixed. 

Appellant  contended,  and  its  evidence  tended  to  show 
that  there  was  a  joint  enterprise  between  the  parties  from 
which  both  expected  benefits,  that  they  entered  into  an 
agreement  by  which  appellant  was  to  give  to  appellee  ten 
acres  for  a  factory  site  on  the  land  to  be  acquired.  The 
appellee  agreed  to  get  the  Grand  Trunk  Railway  Company 
to  build  a  spur  to  the  appellant's  grounds,  to  erect  a  fac- 
tory of  agreed  dimensions,  operated  by  electricity,  and  to 
procure  options  under  which  appellant  could  acquire  the 
land  in  question,  and  in  case  appellee  failed  in  the  enter- 
prise it  should  make  no  claim  for  compensation. 

The  options  were  obtained  and  the  land  bought  by  ap- 
pellant The  Grand  Trunk  Railway  Company  declined  to 
build  the  spur,  except  on  terms  that  neither  of  the  parties 
would  accept.  The  appellee  refused  to  take  ten  acres  out 
of  the  land  bought,  and  now  sues  on  the  quantum  meruit 
for  the  value  of  its  services  in  procuring  the  options. 

No  question  is  raised  on  the  sufl5ciency  of  the  complaint, 
and  we  decide  nothing  with  regard  thereto.  All  questions 
are  presented  upon  the  ruling  on  the  motion  for  a  new  trial. 

On  the  trial  of  the  cause  it  appeared  that  at  the  first  con- 
ference between  the  parties,  and,  as  a  basis,  or  at  least  an 
inducement,  for  the  agreement  that  was  subsequently  en- 
tered into,  appellee  exhibited  a  document,  which  was  called 
an  option  on  ten  acres  of  land  for  a  factory  site  on  one  of 
the  tracts  of  land  that  was  afterwards  bought,  known  as  the 
Judie  tract.  Appellee's  president,  after  testifying  to  the 
execution  of  this  option,  and  that  it  was  presented  to  the 
managing  oflScer  of  appellant  company  and  read  by  him 
at  the  first   conference,   was   permitted   to  testify,   aver 
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objections  of  appellant,  as  to  its  terms  and  conditions,  with- 
out any  proper  showing  that  said  written  instrument  could 
not  be  produced  and  introduced  in  evidence.  The  question 
of  the  admissibility  of  this  evidence  is  properly  presented 
to  this  court,  and  it  is  earnestly  insisted  by  appellant  that 
its  admission  constituted  reversible  error. 

It  is  a  well-established  rule  that  parol  evidence  of  the 

contents  of  a  written  instrument  that  goes  to  the  proof  of 

the  issue  is  inadmissible  until  it  is  shown  to  the  satis- 

1.  faction  of  the  court  that  the  instrument  itself,  after 
diligent  effort  in  that  behalf,  cannot  be  produced,  or 
that  the  same  is  in  the  hands  of  the  adverse  party,  and  such 
adverse  party  has  been  properly  notified  to  produce  it  at  the 
trial,  but  fails  to  do  so.  Ncwlon  v.  Donnelly  (1894),  9  Ind. 
App.  359;  Frazee  v.  State  (1877),  58  Ind.  8;  Coonrod  v. 
Madden  (1890),  126  Ind.  197;  1  Greenleaf,  Evidence  (16th 
ed.),  §275  et  seq.  Appellee  does  not  deny  this  rule,  but 
contends  that  the  testimony  in  question  was  on  a  collateral 
matter,  and  therefore  presents  an  exception  to  the  general 
rule,  and  cites  numerous  cases  in  support  of  this  contention, 
among  them  being  Coonrod  v.  Madden,  supra,  where  the 
court  states  the  exception  as  follows:  **The  general  rule 
has  no  application  where  the  written  instrument  is  merely 
collateral  to  the  issue ;  as  where  the  parol  evidence  relates 
to  matters  distinct  from  the  instrument  of  writing,  although 
the  same  fact  could  be  proved  or  disproved  by  the  writing." 

If  the  testimony,  with  regard  to  the  option,  was  only  in- 
troduced for  the  purpose  of  showing  that  an  option  had 
been  entered  into,  and  its  general  terms  described  merely 
for  identification,  and  its  conditions  and  stipulations  had  no 
bearing  upon  the  issue,  then  appellee's  position  might  be  ten- 
able. But  it  appears  from  the  record  that  the  effect  of  the 
testimony  went  much  further  than  this,  and  it  also  appears 
that  appellee  so  intended  that  it  should.  Appellee  admits 
in  its  brief  that  the  testimony  was  within  the  issues  and 
tended  to  support  the  allegations  of  the  complaint     It  is 
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shown  by  the  record  that  appellee  sought  to  make  it  appear 
that  this  option  was  of  value  to  it ;  that  it  was  surrendered 
to  appellant,  and  was  the  inducement  and  part  of  the  con- 
sideration for  the  agreement  that  was  entered  into  between 
appellant  and  appellee.  It  also  tended  to  support  appel- 
lee's contention  that  for  securing  the  options  on  the  land 
purchased  it  was  to  have  something  more  than  a  ten-acre 
factory  site  free,  for  that  it  already  had,  under  the  option 
in  question,  if  its  terms  were  bs  testified  to.  Its  probative 
force  and  effect,  therefore,  were  dependent  upon  its  terms 
and  conditions.  These  being  material,  the  best  proof  of 
them  was  the  instrument  itself.  And  when  this  could  be 
had,  or  in  its  absence,  when  there  was  no  showing  of  an  ef- 
fort to  procure  it,  parol  proof  thereof  was  inadmissible. 

Appellee  also  contends  that  certain  witnesses  for  the  ap- 
pellant testified  to  the  contents  of  this  option,  and  hence 
the  error,  if  any,  was  rendered  harmless.     We  have 

2.  searched  the  record  and  fail  to  find  such  testimony. 
The  option  is  referred  to  a  number  of  times  by  nu- 
merous witnesses,  two  of  whom  at  least  were  witnesses  for 
appellant,  but  none  of  whom  pretends  specifically  to  give  its 
conditions,  but  describe  it  in  general  terms.  In  view  of  the 
sharp  conflict  in  the  evidence  on  all  material  points  and  the 
prominence  and  argumentative  force  that  was  given  the 
terms  of  the  option,  we  cannot  say  the  error  was  harmless. 

Many  other  questions  are  presented  that  may  not  arise  on 
a  retrial,  and  are  therefore  not  considered* 

Judgment  reversed. 

Roby,  J.,  absent. 
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Lake  Erie  &  Western  Railroad  Company 
V.  Bray,  Administrator. 

INo.  «,195.    Filetl  Juue  5,  1008.] 

1.  Master  and  Servant. — Fellow  Servants^ — Railroads. — Employe 
of  Manufacturing  Company, — A  railroad  company  oi>eratiug  ui)on 
Us  own  switch  in  delivering  straw  into  the  plant  of  a  straw- 
board  company  is  a  fellow  servant  of  a  person  employed  by  such 
strawboard  company  to  clean  up  the  straw  which  fell  while  the 
railroad  company  was  unloading  its  cara    p.  51. 

2.  Pleadinq. — Complaint. — Negligence. — General  Allegations  of. — 
A  general  allegation  that  defendant's  act  was  negligently  done, 
to  plaintiff's  injury,  Is  sufficient  on  demurrer,    p.  52. 

3.  Same. — Complaint. — Negligence. — Alleging  Facts  from  which 
Duty  Springs. — A  complaint  for  damages  caused  by  defendant's 
negligence  must  allege  the  facts  from  which  defendant's  duty 
springs  and  that  defendant's  act  or  acts  therein  were  negligently 
done,  or  negligently  omitted,    p.  52. 

4.  Same. — Complaint. — Railroads. — Backing  over  Person  at  Work. 
— A  complaint  alleging  that  defendant  railroad  company  "negli- 
gently ♦  ♦  ♦  backed  Its  locomotive  engine"  over  its  situr-track 
into  the  building  wherein  plaintiff's  decedent  was  working  for  a 
strawboard  company,  and  in  so  doing,  "negligently  failed  ♦  ♦  ♦ 
to  give  any  sound  or  warning,  signal  or  notice  whatsoever  ♦  ♦  • 
of  the  approach  of  said  locomotive";  that  from  where  decedent 
was  working  he  could  not  see  the  approach  of  such  .locomotive, 
nor  hear  same  because  of  the  noise  of  machinery  and  that  de- 
fendant's brakeman  saw  decedent's  peril,  but  negligently  failed  to 
signal  for  the  stopping  of  the  train,  thereby  killing  decedent,  Is 
insufficient    p.  52. 

5.  Same. — Complaint. — Railroads. — "Last  Clear  Chance.*^ — ^A  com- 
plaint alleging  that  defendant  railroad  company  backed  Its  train 
over  a  spur-track,  on  w^hich  plaintiff's  decedent,  an  employe  of 
another  corporation,  was  working;  that  defendant's  brakeman 
saw  plaintiff's  peril  In  time  to  signal  the  engineer  and  to  stop 
the  train  but  he  negligently  failed  so  to  signal;  and  that  from 
decedents  position  and  because  of  the  noise  of  machinery  de- 
cedent was  unable  to  see  or  hear  the  approaching  train,  because 
of  which  decedent  was  killed,  fails  to  state  a  cause  of  action 
under  the  rule  of  "last  clear  chance."    p.  54. 

From  Ilamilton  Circuit  Court;   Ira  W.  Christian,  Judge. 

Action  by  Joel  D.  Bray,  as  administrator  of  the  estate 
of  John  Sturdevant,  deceased^  against  the  Lake  Erie  ^ 
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Western  Railroad  Company.     From  a  judgment  on  a  ver- 
dict for  plaintiff  for  $1,000,  defendant  appeals.     Reversed, 

John  B.  Cockrum  and  Shirts  <fe  Fertig,  for  appellant. 
Neal  &  Beats  and  William  S.  Christian^  for  appellee. 

Myers,  J. — This  was  an  action  by  appellee  against  appel- 
lant to  recover  damages  for  the  death  of  appellee's  decedent, 
alleged  to  have  been  caused  by  the  negligence  of  appellant. 
The  complaint  was  in  one  paragraph,  to  which  a  demurrer 
for  want  of  facts  was  overruled.  A  general  denial  formed 
the  issue  submitted. to  a  jury,  resulting  in  a  general  verdict 
in  favor  of  appellee.  With  the  general  verdict  the  jury  re- 
turned answers  to  a  number  of  interrogatories.  Over  appel- 
lant's  motion  for  judgment  on  the  interrogatories  and  an- 
swers thereto,  and  its  motion  for  a  new  trial,  judgment  was 
rendered  in  favor  of  appellee. 

Appellant  assigns  error  on  the  overruling  of  its  demurrer 
to  the  complaint,  the  overruling  of  its  motion  for  judgment 
in  its  favor  on  the  answers  to  interrogatories,  and  the  over- 
ruling of  its  motion  for  a  new  triaL 

The  complaint,  after  alleging  a  number  of  preliminary 
facts,  in  substance  shows  that  on  and  prior  to  August  13, 
1903,  appellant  owned  and  operated  a  switch  near  the  south 
corporate  limits  of  the  city  of  Noblesville,  extending  thence 
in  a  westerly  direction  about  one-fourth  of  a  mile  to  the 
manufacturing  plant  of  the  American  Strawboard  Com- 
pany; that  on  the  ground  of  said  company  appellant  con- 
trolled, used  and  operated  a  spur-track,  leading  from  said 
switch  into  a  building  of  said  company,  where  straw  shipped 
by  freight  over  appellant's  line  was  by  it  delivered;  that 
this  building  was  about  one  hundred  fifty  feet  in  length 
and  about  thirty  or  forty  feet  in  width,  open  at  each  end  to 
a  sufficient  width  to  admit  therein  freight-cars  run  on  said 
track,  which  track  was  laid  near  the  east  wall ;  that  on  the 
west  side  of  said  track,  and  extendinj]^  the  entire  length  of 
the  building;  was  a  platform  five  feet  high ;  that  the  build- 
VoL.  42—4 
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ing,  lengthwise,  extended  north  and  south,  and  the  spur- 
track  ran  in  a  straight  line  for  a  distance  of  seventy-five 
feet  south  of  the  building,  where  it  curved  to  the  east  and 
connected  with  said  switch ;  that  in  said  building  was  ma- 
chinery used  to  elevate  and  carry  straw  from  said  platform 
north  to  another  building;  that  on  said  day  said  machinery 
was  running,  and  was  making  a  loud  noise;  that  said  de- 
cedent, then  in  the  employ  of  said  strawboard  company  and 
pursuant  to  that  employment,  was  in  said  building  cleaning 
up  the  loose  straw  that  had  fallen  on  said  spur-track  and  at 
the  side  of  said  platform;  that,  while  he  was  so  engaged, 
appellant  by  its  employes,  servants  and  trainmen  negligent- 
ly and  carelessly  backed  its  locomotive  engine,  in  charge  of 
its  engineer  and  fireman,  and  a  cut  of  six  box-cars,  over  said 
side-track  onto  said  spur-track,  and  thence  into  said  build- 
ing; that  before  entering  therein  appellant,  in  charge  of 
said  locomotive  and  cars,  carelessly  and  negligently  failed 
and  omitted  to  give  any  sound  or  warning,  signal  or  notice 
whatsoever,  by  ringing  the  bell  or  blowing  the  whistle  on 
said  locomotive,  of  the  approach  of  said  locomotive  and 
cars;  that,  on  account  of  the  curve  of  said  spur-track,  de- 
cedent, from  the  point  where  he  was  working,  could  not  see 
said  locomotive  and  cars  approaching  until  they  had  ar- 
rived very  close  to  him ;  that  at  the  time  he  was  busily  en- 
gaged at  his  work,  and  did  not  see  said  cars,  and  because  of 
the  noise  made  by  said  machinery  he  could  not  and  did  not 
hear  the  noise  made  as  said  cars  approached  and  entered 
said  building,  and  did  not  know  of  their  approach  until  the 
same  **werc  very  near  to  him,"  when  he  **made  an  instant 
effort  to  get  out  of  his  present  and  imminent  danger  into  a 
place  of  safety";  that  before  he  had  time  to  escape  said 
cars  had  reached  a  point  whereby  he  was  between  the  same 
and  the  platform;  that  two  of  the  cars  passed  without  do- 
ing him  any  injury,  but  the  third,  being  wider,  caught  and 
mortally  woimded  him ;  that  a  brakeman  in  the  employ  of 
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appellant  was  on  top  of  the  first  approaching  ear,  and,  when 
at  a  distance  of  one  hundred  or  more  feet  away,  saw  said 
decedent  in  the  building  at  said  work,  and  knew  that  he  was 
not  aware  of  the  approach  of  the  car;  that  said  brakeman 
called  tQ  decedent  and  observed  that  he  did  not  hear ;  that 
said  cars  at  the  time  were  moving  slowly,  and  could  easily 
and  readily  have  been  stopped  before  reaching  decedent,  but 
said  brakeman  carelessly  and  negligently  failed  to 
signal  or  otherwise  to  notify  said  engineer  to  stop 
said  locomotive  and  cars,  and  appellant  negligently  and 
carelessly  failed  to  stop  said  cars,  but  continued  backing  the 
same  onto  and  against  the  appellant,  killing  him;  ''that 
each  and  all  of  said  acts  of  negligence  proximately  caused 
the  injuries  and  death  of  said  deceased,  as  herein  alleged." 
In  support  of  the  first  error  it  is  claimed  that  the  com- 
plaint failed  to  show  that  appellant  negligently  performed 
or  negligently  failed  to  perform  any  legal  duty  owing  to  the 
decedent. 

It  is  clear  from  the  reading  of  this  complaint  that  appel- 
lant, represented  by  the  engineer  in  charge  of  the  locomo- 
tive and  cars,  and  appellee's  decedent  were,  immedi- 
1.  ately  prior  to  the  accident,  engaged  in  doing  their 
respective  work  in  the  furtherance  of  the  business 
carried  on  by  the  strawboard  company.  Each  was  at  a 
place  where  he  in  turn  had  a  right  to  be.  Neither  was  sub- 
ject to  the  orders  of  the  other.  Each  was  acting  independ- 
ently of  the  other.  The  decedent  was  not  employed  by  or 
connected  with  the  business  of  appellant.  In  the  absence 
of  a  showing  to  the  contrary  we  may  assume,  in  considering 
the  pleading,  that  the  decedent  prior  to  and  at  the  time  of 
the  accident  was  fully  acquainted  with  all  the  surroundings 
and  existing  conditions,  except  the  immediate  approach  of 
the  ears;  that  he  was  possessed  of  all  his  senses,  and  that, 
had  he  looked,  he  could  have  seen  the  cars  approaching  in 
lime  to  escape  injury.     As  an  excuse  for  not  looking  it  is 
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said  that  he  was  busily  engaged  at  his  work,  and  that  he  did 
not  hear  the  cars  approaching  because  of  the  noise  made  by 
the  machinery  in  the  building. 

It  was  alleged  that  appellant  negligently  backed  its.  loco- 
motive and  cars  over  the  switch,  spur-track  and  into  the 
building,  and  negligently  failed  to  give  any  warning  or  no- 
tice, by  pinging  the  bell  or  blowing  the  whistle  on  the  loco- 
motive, before  entering  the  building;  that  the  brakeman, 
when  at  a  distance  of  one  hundred  or  more  feet  from  the 
decedent,  and  knowing  that  decedent  was  not  aware  of  the 
approach  of  the  cars,  which  were  at  the  time  moving  slowly, 
negligently  failed  to  signal  or  otherwise  to  notify  the  engi- 
neer in  charge  of  the  locomotive  to  stop,  and  that  appellant 
negligently  failed  to  stop  the  cars  in  time  to  avoid  injuring 
decedent. 

In  pleading  negligence  it  is  sufBcient  as  against  a  demur- 
rer for  want  of  facts  to  characterize  the  act  which  caused 
the  injury  as  having  been  negligently  done.     Cleve- 

2.  land,  etc,  B.  Co.  v.  Berry  (1899),  152  Ind.  607,  46 
L.  R.  A.  33.     But  it  is  also  necessary  directly  and 

plainly  to  allege  facts  showing  a  legal  duty  owing  by  the 
alleged  wrongdoer  to  the  party  injured.    Pittsburghy 

3.  etc.,  B.  Co.  V.  Peck  (1905),  165  Ind.  537;   Chicago, 
etc.,  B.  Co.  V.  McCandish  (1907),  167  Ind.  648;  Lake 

Erie,  etc.,  B.  Co.  v.  Oaughan  (1900),  26  Ind.  App.  1;  St. 
Joseph  Ice  Co.  v.  Bertch  (1904),  33  Ind.  App.  491. 
The  violation  of  that  duty  is  the  act  which,  as  we  have  said, 
may  be  characterized  as  negligently  performed  or  as  negli- 
gently omitted.  Van  Camp,  etc..  Iron  Co.  v.  O^Brien 
(1902),  28  Ind.  App,  152;  Lake  Erie,  etc.,  B.  Co.  v.  McFall 
(1905),  165  Ind.  574. 

In  the  case  before  us  the  speed  of  the  cars  was  character- 
ized as  ** moving  slowly"  as  they  approached  the  building, 
and  for  a  distance  of  one  hundred  or  more  feet  be- 

4.  fore  reaching  the  point  where  decedent  was  at  work. 
There  is  no  claim  that  appellant  was  not  rightly  upon 
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the  track,  or  was  using  it  for  any  other  purpose  than  that 
for  which  it  was  constructed,  or  in  any  other  than  the  usual 
and  ordinary  way.  It  does  not  appear  that  appellant's  use 
of  the  track  was  at  an  unusual  time  in  the  day,  or  in  vio- 
lation of  any  rule  or  agreement  of  the  strawboard  company 
regarding  its  use,  which  appellant  should  have  known  would 
be  calculated  to  throw  decedent  **off  his  guard"  by  the  as- 
sumption that  the  rule  would  be  observed  Pittsburgh,  etc, 
R.  Co.  V.  Lightheiser  (1904),  163  Ind.  247.  The  pleaded  facts 
do  not  show  the  violation  by  appellant  of  any  custom  in  the 
handling  of  the  locomotive  and  cars  on  the  spur-track  as  the 
cause  of  the  accident.  No  facts  are  alleged  from  which  it 
can  be  said  as  a  matter  of  law  that  the  handling  of  the  loco- 
motive and  cars  as  stated  would  likely  be  attended  with  that 
danger  and  fatal  consequence  which  should  have  been  fore- 
seen or  anticipated  by  a  reasonably  careful  and  prudent  per- 
son, and,  under  the  circumstances  of  the  situation,  guarded 
against  by  stopping  the  cars  or  ringing  the  beU  or  blowing 
the  whistle. 

The  showing  that  decedent  was  on  the  track  one  himdred 
or  more  feet  distant  from  a  slowly  approaching  train,  al- 
though apparent  to  the  brakeman  on  the  front  car  that  at 
that  time  he  did  not  observe  it,  and  nothing  appearing  to 
indicate  that  he  was  not  free  to  act,  and  easily  within  reach 
of  a  place  of  safety,  or  that  appellant  knew  the  machinery 
in  the  building  was  running  and  making  a  noise  likely  to 
prevent  decedent,  engaged  as  he  was,  from  hearing  or  see- 
ing the  train,  or  other  facts  which  would  lead  an  ordinarily 
prudent  person  to  believe  that  he  would  not  see  or  hear  the 
train  in  time  to  avoid  a  collision,  and  the  absence  of  facts 
showing  that  the  brakeman  by  signals  to  the  engineer  could 
have  stopped  the  train,  does  not  state  a  cause  of  action 
against  appellant  by  reason  of  the  alleged  negligence  of  the 
brakeman.  Lake  Erie,  etc.,  B.  Co.  v.  Brafford  (1896),  15 
Ind.  App.  655;  Pennsylvania  Co.  v.  Myers  (1894),  136  Ind. 
242;  Louisville,  etc.,  B.  Co.  v.  Cronbach  (1875),  12  Ind. 
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App.  666;  Pittsburgh,  etc.,  R,  Co.  v.  Judd  (1894),  10  Ind. 
App.  213. 

It  does  appear  from  the  complaint  that  decedent  saw  the 

train  before  it  reached  him  and  undertook  to  climb  upon 

the  platform,  and,  failing  in  this,  took  a  position  be- 

5.  tween  the  platform  and  track  and  was  injured  by 
coming  in  contact  with  the  third  car,  but  the  facts  are 
not  sufficient  to  bring  the  case  within  the  doctrine  of  the 
last  clear  chance,  for  it  is  not  shown  that  appellant  was 
aware  of  decedent's  danger  in  time  to  stop  the  cars  and 
avoid  the  injury.  Southern  Ind.  li.  Co.  v.  Fifie  (1904),  163 
Ind.  617;  Indianapolis  St.  B.  Co.  v.  Bolin  (1906),  39  Ind. 
App.  169. 

For  the  reasons  stated  the  complaint  is  insufficient.  Judg- 
ment reversed,  with  instructions  to  sustain  the  demurrer  to 
the  complaint. 

Roby,  J.,  absent. 


Waldrip  v.  McConnell,  Administrator,  et  al, 

[No.  0,301.    Filed  April  21,  11)08.    Rehearing  denied  June  5,  1908.] 

1.  Appeal.. — Assignment  of  Errors. — Parties. — ^The  assignment  of 
errors  constitutes  tlie  complaint  on  appeal ;  and  where  a  stranger 
to  the  record  below  is  made  a  i)arty  to  such  assignment  of 
errors,  his  right  so  to  be  must  clearly  be  made  to  api>ear  In  such 
assignment     p.  56. 

2.  Pleading. — Complaint. — Parties. — Fiduciary  Capacity. — A  com- 
plaint ugainst  a  fiduciary  must  clearly  show,  by  the  proper  aver- 
ments, that  the  action  is  so  brought,    p.  5G. 

3.  Appeal. — ARsignmcnt  of  Errors. — Parties. — Capacity. — Descrip- 
tio  Pcrttonac. — An  assignment  of  errors  making  "Ralph  McCon- 
nell, administrator  of  the  estate  of  David  J.  McConnell,  de- 
ceased," a  party  appellee,  is  insufficient  where  David  J.  McCon- 
nell was  a  party  below  and  there  is  no  showing  why  he  is  not 
made  a  party  on  appeal;    p.  50. 

4.  Same. — Judgment. — Death. — Survival  of  Actions. — Where  death 
occurs  after  Judgment,  but  before  appeal,  the  proper  representa- 
tive may  be  substituted  on  appeal,  where  the  cause  of  action  is 
one  that  survives  in  favor  of,  or  against  such  representative,    p.  56. 
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5.  Appeal. — Parties, — Death. — Where  a  party  dies  after  Judgment 
in  his  favor,  the  adverse  party  must  either  have  an  order  of  sub- 
stitution of  his  representative  in  the  court  below,  or  present  the 
facts  on  appeal  showing  the  representative's  right  as  a  party, 
p.  57. 

6.  Same. — Parties. — Omissions. — ^Where  one  of  the  parties  in  whose 
favor  a  Judgment  was  rendered  is  not  made  a  party  on  appeal, 
such  appeal  will  be  dismissed,    p.  57. 

From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  Isaac  Waldrip  against  David  J.  McConnell  and 
others.  Prom  a  judgment  for  defendants,  plaintiff  appeals. 
Appeal  dismissecL 

Clodfelter  &  Fine  and  Jesse  G.  King,  for  appellant. 
WiU  B.  Wood,  J.  T.  Saunderson,  Thomas  &  Foley  and 
Ralph  McConnell,  for  appellees. 

ILvDLEY,  P.  J. — This  is  an  action  brought  by  appellant 
against  David  J.  McConnell,  Mary  F.  McConnell  and 
George  A.  McConnell  to  recover  damages  resulting  from  an 
alleged  conspiracy  to  alienate  the  affections  of  appellant's 
wife  and  wrongfully  to  obtain  his  property.  Issue  was 
joined  by  a  general  denial,  trial  had  by  jury,  and  verdict 
rendered  in  favor  of  appellees.  Motion  for  a  new  trial  was 
filed  by  appellant  and  against  appellees  named,  and  over- 
ruled, and  judgment  rendered  in  favor  of  said  appellees 
against  appellant  in  accordance  with  the  verdict. 

The  assignment  of  errors  is  entitled:  ** Isaac  Waldrip, 
appellant,  v.  RaljJh  McConnell,  Administrator  of  the  estate 
of  David  J.  McConnell,  deceased,  Mary  McConnell,  George' 
A.  McConnell."  There  is  no  showing  in  the  record  why 
David  J.  McConnell,  who  was  a  party  to  the  judgment  be- 
low, is  not  made  a  party  appellee  in  this  cause,  and  why 
Ralph  McConnell,  administrator  of  David  J.  McConnell,  is 
made  party  appellee,  except  that  we  might  infer  from  the 
description  of  Ralph  McConnell  that  David  J.  McConnell  is 
dead  and  that  Ralph  McConnell  had  been  appointed  his  ad- 
ministrator. 
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It  has  often  been  held  that  the  assignment  of  errors  in 
the  Appellate  Court  is  appellant's  complaint,  and  the  same 
rules  are  applied  in  its  construction  as  are  applied 
T.    to  complaints,  so  far  as  they  are  applicable,  and 
where  a  stranger  to  the  record  below  is  sought  to  be 
made  a  party  in  the  appellate  tribunal  his  interest  and  right 
so  to  be  made  a  party  to  the  appeal  should  be  set  out  in  the 
assignment  of  errors  to  the  same  extent  as  he  would  be  re- 
quired to  show  such  interest  and  right  if  he  were  instituting 
a  suit  in  the  nisi  pHus  court. 

It  is  well  settled  that  where  a  party  is  sued  in  his  fiduci- 
ary or  representative  capacity  the  complaint  must 

2.  contain  sufficient  averments  to  show  that  the  action 
is  so  brought  and  that  his  interest  or  right  is  in  such 

capacity.    Whisler  v.  Whisler  (1904),  162  Ind.  136. 

As  the  assignment  of  errors  stands,  this  court  cannot 

know  whether  Ralph  McConnell  is  sought  to  be  charged  in 

a  fiduciary  or  personal  capacity.      The  words  **ad- 

3.  •  ministrator  of  the  estate  of  David  J.  McConnell,  de- 

ceased,'* may  be  taken,  and,  in  the  absence  of  any 
averments  or  showing  to  the  contrary,  should  be  taken  to  be 
merely  descriptio  personae.  Whether  this  fiduciary  relation 
has  been  established  by  a  court  of  competent  jurisdiction, 
or  is  a  surmise  of  the  pleader,  is  left  to  us  to  infer.  This 
we  have  no  power  to  do.  We  must  determine  a  cause  upon 
the  facts  presented  by  the  record,  and  matter  not  therein 
disclosed  cannot  be  supplied  by  inferences. 

Assuming  as  a  fact  that  David  J.  McConnell  died  after 
rendition  of  the  judgment  and  prior  to  the  taking  of  the  ap- 
peal, appellant  would  have  the  right  to  substitute  his 

4.  personal  representative  as  appellee  in  the   appeal; 
provided  the  action  was  one  that  survived  the  de- 
cease of  the  party  and  might  be  revived  by  or  against  such 
personal  representative.    §282  Burns  1908,  §281  R.  S.  1881. 

But  to  avail  himself  of  this  provision  the  appellant  must 
either  have  an  order  of  substitution  in  the  court  below,  and 
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present  such  order  as  a  part  of  the  transcript,  or 

5.  must  present  the  facts  by  which  he  claims  the  right 
so  to  substitute  and  appeal  to  this  court  in  such  a 

way  that  this  court  will  not  be  left  to  conjecture  or  doubt 
as  to  why  he  has  undertaken  to  exercise  said  right  of  sub- 
stitution. The  assignment  of  errors,  like  a  complaint, 
must  be  against  the  proper  party.  One  person  cannot  be 
sued  in  the  court  below  and  on  appeal  error  be  assigned 
against  another  without  the  giving  of  a  reason  clearly  show- 
ing the  right  of  such  substitution ;  the  general  rule  being 
that  the  assignment  of  error  must  be  against  the  person  in 
whose  favor  the  alleged  erroneous  ruling  was  made.  Braden 
V.  Leibenguth  (1890),  126  Ind.  336,  and  cases  cited;  Moon 
V.  Cline  (1895),  11  Ind.  App.  460. 

David  J.  McConnell  was  a  party  to  the  judgment  below, 

and  therefore  a  necessary  party  to  this  appeal.     He  is  not 

so  made  a  party,  no  reason  is  given  why  he  is  not  thus 

6.  made  a  party,  and  no  suflBcient  showing  is  made  why 
Ralph  McConnell,  administrator  of  the  estate  of  Da- 
vid J.  McConnell,  is  made  a  party.     This  court  has  no  juris- 
diction in  the  cause. 

Appeal  dismissed. 


Aetna  Life  Insurance  Company  et  al.  v. 
Stryker. 

[No.  6,083.    riled  January  29, 1908.    Rehearing  denied  June  5,1908.] 

t  New  Triai*--A«  of  Right. — Ejectment, — Quieting  Title. — Co«- 
necting  icith  Other  Causes  of  Action, — ^A  new  trial  as  of  right  can- 
not be  demanded  In  cases  of  ejectment  or  quieting  title,  where  the 
complaint  contains  other  paragraphs  demanding  diCFerent  relief, 
and  where  a  decision  was  made  as  to  the  whole  complaint,    p.  58. 

2.  PuADiNO. — Complaint.^^uieting  Title, — Redemption, — Equity. — 
A  suit  to  qnlet  title  and  to  redeem  is  an  equitable  proceeding 
and  is  governed  by  equitable  principles,    p.  G3. 

3.  Saue. — Complaint, — Paragraph  Containing  Separate  Causes  of 
Action, — ^Where  a  paragraph  of  complaint  contains  facts  showing 
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separate  causes  of  action  and  a  Judgment  is  rendered  thereon,  the 
court  on  appeal  will  not  disregard  such  facts  and  hold  that  but 
one  cause  of  action  was  alleged,    p.  G4. 

4.  New  Trial.— A«  of  lUght.—QiUeiing  Title.— Redemption.'-A 
new  trial  as  of  right  cannot  be  demanded  in  a  suit  to  quiet  title, 
where  facts  are  set  out  entitling  plaintiff  to  a  redemption,  and 
where  the  decree  gives  such  relief  along  with  the  quieting  of  his 
tiUe.  •p.G4. 

5.  NoncE. — Lis  Pendens. — Real  Property. — ^A  lis-pendens  notice 
affecting  real  property  is  equivalent  to  actual  notice,    p.  G5. 

6.  Judicial  Sales. — Mortgages. — Rcdemptwn. — Insane  Persons. — 
The  equitable  right  of  insane  iiersons  to  redeem  from  Judicial 
sales  may  be  enforced  by  a  suit  for  such  purpose,    p.  (>5. 

7.  New  Trial. — t^uUs  tb  Redeem. — A  new  trial  as  of  right  is  not 
demandablc  in  suits  to  redeem,    p.  (i5. 

Prom  Pulaski  Circuit  Court;  Timothy  E.  Howard,  Spe- 
cial Judge. 

Suit  by  Jacob  Stryker  against  the  Aetna  Life  Insurance 
Company  and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

Henry  C.  Pcttit  and  Henry  A.  Steis,  for  appellants. 
Burson  cfc  Burson,  for  appellee. 

Myers,  J. — Appellants'  motion  for  a  new  trial  as  of  right 
was  overruled  by  the  trial  court,  and  the  correctness  of  this 
ruling  is  the  only  question  presented  by  this  appeal. 

Appellants  insist  that  this  was  a  suit  limited  to  ejectment 
and  to  quiet  title  to  real  estate,  while  appellee  contends  that 
it  was  a  suit  to  be  allowed  to  redeem  real  estate  from  a 
completed  mortgage  foreclosure  proceeding,  and  for  pos- 
session and  to  quiet  title. 

The  rule  as  stated  by  the  court  in  Scisler  v.  STnith  (1898), 

150  Ind.  88,  92,  is  that  *Mn  actions  to  quiet  title  to  real 

estate,  or  in  actions  of  ejectment,  under  §1062  Bums 

1.     1894  [J^1096  Burns  1908,  §1050  R.  S.  1881],  a  new 

trial  as  of  right  is  allowed  by  §1076  Bums  1894 

[§1110  Bums  1908,  §1064  R.  S.  1881].''     It  is  also  the 

rule     **that     where     a     paragraph     of     complaint     for 

possession     of,     or    to     quiet    title     to     real     estate,     is 
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joined  in  the  same  complaint  with  one  for  any  other  cause 
of  action/'  and  all  prosecuted  to  final  judgment,  **a  new 
trial  as  of  right'*  is  not  demandable.  Nutter  v.  Hendricks 
(1898),  150  Ind.  605.  See,  also,  Seisler  v.  Smith,  supra; 
Wason  V.  Brookshire  (1891),  126  Ind.  497.  In  Bennett  v. 
Clossan  (1894),  138  Ind.  542,  550,  it  is  said:  **The  de- 
cisioBs  of  this  court  have,  however,  tended  to  confine  the 
right  strictly  to  the  cases  provided  for  in  the  statute.  And 
if  two  or  more  substantive  causes  of  action  proceed  to  judg- 
ment in  the  same  case,  whether  properly  or  improperly 
joined,  it  has  frequently  been  held  that  if  one  of  them  would 
entitle  the  losing  party  to  a  new  trial,  as  of  right,  and  the 
other  would  not,  then- that  cause  in  which  a  new  trial,  as  of 
right,  would  not  be  allowed  wiU  prevail,  and  a  new  trial  will 
not  be  granted,"  citing  cases. 

Guided  by  these  rules,  and  by  the  pleadings  and  judg- 
ment disclosed  by  the  record  before  us,  the  question  sub- 
mitted must  be  decided.  The  first  paragraph  of  the  com- 
plaint was  against  Alvey  and  others,  and  not  against  the 
Aetna  Life  Insurance  Company,  and  sought  to  recover  the 
possession  of  certain  described  real  estate.  The  second  par- 
agraph was  against  these  appellants  only,  and  by  proper 
and  sufficient  allegations  stated  a  cause  of  action  to  quiet 
title  to  the  same  real  estate  described  in  the  first  paragraph. 
In  addition  this  paragraph  alleged  that  on  April  5,  1888, 
appellee  was  the  owner  in  fee  simple  and  in  the  quiet  and 
peaceable  possession  of  said  land,  and  on  that  day  borrowed 
from  said  Aetna  Life  Insurance  Company  $3,{X)0,  and  exe- 
cuted his  promissory  note  for  the  same,  together  with 
coupon  interest  notes,  and  to  secure  the  payment  of  said 
note  and  coupons  he  executed  to  said  company  a  mortgage 
on  said  real  estate ;  that  he  was  thereafter  induced  by  cer- 
tain false  and  fraudulent  representations,  and  without  any 
consideration,  to  convey  by  deed  said  land,  then  and  there 
worth  $5,000  in  excess  of  the  mortgage  indebtedness,  to  cer- 
tain persons  named;   that  on  November  17,  1892,  he  com- 


60  APPELLATE  COURT  OP  INDIANA, 

Aetna  Life  Ins.  Co.  v.  Stryker — 42  Ind.  App.  57. 

menced  a  suit  against  his  said  grantees  and  others,  includ- 
ing said  Aetna  Life  Insurance  Company,  in  the  circuit  court 
of  the  county  where  said  land  was  situate,  to  set  aside  said 
deed  and  to  quiet  his  title,  and  on  the  same  day  give  a  lis 
pendens  notice  thereof;  that  on  February  4,  1896,  said  suit 
was  dismissed  as  to  said  Aetna  Life  Insurance  Company, 
and  such  proceedings  had  that  a  decree  was  entered  setting 
aside  said  deed  and  quieting  the  title  to  said  land  in  appel- 
lee; that  in  October,  1891,  said  insurance  company  com- 
menced a  suit  to  foreclose  its  mortgage  on  said  land;  that 
appellee  was  not  a  party  to  said  foreclosure  proceedings; 
that  on  October  20,  1891,  said  insurance  company  obtained  a 
decree  foreclosing  its  said  mortgage  against  certain  parties 
other  than  this  appellee;  that  a  receiver  was  appointed  to 
collect  the  rents  and  profits  of  said  land,  to  be  applied  to 
the  discharge  of  the  judgment  rendered  in  said  foreclosure 
suit;  that  on  November  24,  1891,  said  insurance  company 
procured  an  order  of  sale  to  h%  issued  on  said  decree  of  fore- 
closure, directed  to  the  sheriflP  of  said  county,  who,  pursuant 
to  said  order,  on  December  19,  1891,  sold  said  land  to  said 
insurance  company  and  issued  to  it  a  sheriff's  certificate 
therefor;  that  on  December  29,  1892,  pursuant  to  said  fore- 
closure, sale  and  certificate,  said  company  obtained  a  sheriff's 
deed  for  said  land,  which  is  the  sole  ground  for  its  claim  of 
right  or  title  thereto;  that  said  company,  from  the  date  of 
the  rendition  of  said  judgment  and  decree  continuously  ever 
since,  received,  collected  and  appropriated  to  its  own  use 
all  the  rents,  profits  and  issues  of  said  land,  in  value  more 
than  $5,000,  and  greatly  in  excess  of  the  mortgage  indebted- 
ness, interest,  costs  and  attorneys'  fees;  that  said  Alvey  is 
now  in  possession  of  said  land  under  some  contract  or  con- 
veyance from  said  insurance  company,  and  not  from  any 
other  authority,  and  is  collecting  and  receiving  the  rents, 
issues  and  profits  thereof;  that  subsequently  to  the  execu- 
tion of  said  mortgage  and  deed  of  conveyance  made  by  ap- 
pellee, and  prior  to  the  commencement  of  said  suit  to  fore- 
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close  said  mortgage,  appellee  was  by  proper  proceedings  ad- 
judged insane,  and  confined  in  the  asylum  for  the  insane  at 
Logansport,  and  there  remained  until  after  said  judgment 
of  foreclosure  was  rendered,  said  receiver  appointed,  posses- 
sion of  the  land  taken  by  said  receiver,  order  of  sale  issued, 
and  the  land  sold  by  the  sheriff,  and  all  without  any  notice 
to  him,  his  guardian  or  representative.  Appellee  also  filed 
a  supplemental  complaint,  asking  that  the  court  take  into 
the  accounting  the  rents  and  profits  of  said  land  arising 
after  the  filing  of  the  original  complaint. 

On  this  paragraph  an  accounting  of  the  rents  and  profits 
of  said  land  while  in  possession  of  appellants  was  demand- 
ed; appellee  further  prayed  that  he  be  permitted  to  redeem 
said  land  from  said  sheriff's  sale  by  paying  such  sum  as  the 
court  should  find  to  be  due,  and  that  he  have  possession 
thereof,  or  that  his  title  to  said  land  be  quieted,  subject  to 
any  amount  found  due  appellants  by  reason  of  said  mort- 
gage indebtedness,  after  deducting  said  rents  and  profits 
while  in  their  possession,  and  for  any  and  all  other  relief  to 
which  he  may  be  entitled  either  at  law  or  in  equity. 

To  this  complaint  and  supplemental  complaint  appellant 
Aetna  Life  Insurance  Company  answered  in  three  para- 
graphs: (1)  A  general  denial;  (2)  averring  that  appel- 
lee's cause  of  action  did  not  accrue  within  six  years  next  be- 
fore the  beginning  of  this  action ;  and  (3)  averring  that  the 
judgment  and  decree  mentioned  in  the  second  paragraph  of 
the  complaint  was  still  in  full  force  and  effect ;  that  appel- 
lee had  no  interest  in  said  land  after  his  said  conveyance, 
and  the  sale  of  said  land  by  the  sheriff  to  said  Aetna  Life 
Insurance  Company  for  $3,781,  and  that  no  sum  was  there- 
after paid  by  any  person  to  redeem  said  land,  and  denying 
any  knowledge  that  appeUee  was  claiming  any  interest  in 
said  land ;  that  on  March  1,  1895,  said  insurance  company 
sold  and  conveyed  said  land  to  its  coappellant  Alvey,  re- 
ceiving therefor  $ in  cash  and  two  notes,  one  for  $2,000 

due  March  1,  1900,  and  one  for  $3,000  due  March  1,  1905, 
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said  notes  being  executed  by  Alvey  and  being  secured  by  a 
mortgage  on  the  land,  which  notes  are  unpaid  and  the  mort- 
gage a  lien  on  the  land  prior  to  any  claim  of  appellee  or 
said  Alvey;  that  said  Alvey  is  the  owner  and  in  possession 
of  said  land,  and  praying  a  decree  that  its  said  notes  and 
mortgage  be  declared  a  first  and  valid  lien,  etc. 

Appellant  Alvey  answered  appellee's  complaint  and  sup- 
plemental complaint  in  two  paragraphs:  (ij  By  general 
denial;  (2)  by  averring  practically  the  same  facts  as  set 
forth  in  the  insurance  company's  third  paragraph  of  an- 
swer, and  in  addition,  that  said  company,  on  receiving  said 
sheriflf's  deed,  took  and  kept  possession  of  said  real  estate, 
paid  the  taxes  thereon  and  ditch  assessments,  and  made  im- 
provements on  same,  and  thereafter  sold,  conveyed  and  put 
him  in  possession  thereof,  which  he  now  holds  by  virtue  of 
his  said  purchase ;  that  he  has  paid  taxes  and  other  assess- 
ments, and  made  valuable  and  lasting  improvements  there- 
on. Other  averments  are  found  in  the  answer,  to  the  effect 
that  appellee  was  of  sound  mind  at  the  time  he  (Bxecuted  the 
deed  mentioned  in  his  second  paragraph  of  complaint ;  that 
he,  Alvey,  is  the  owner  of  the  land,  and,  by  reason  of  cer- 
tain averred  facts,  appellee  was  thereby  estopped  to  claim 
any  right  or  interest  therein,  and  demanding  that  he  be  de- 
clared the  owner  thereof. 

Appellee  replied  to  the  second  and  third  paragraphs  of 
answer  of  appellant  company  by  general  denial; 
and  to  the  third  paragraph  by  alleging  practically  the 
same  facts  as  those  in  the  second  paragraph  of  complaint 
relative  to  the  execution  of  the  mortgage  and  proceedings 
thereafter  leading  up  to  the  execution  of  a  sheriflf's  deed,  a 
conveyance  of  the  land  by  him  to  certain  grantees,  the  insti- 
tution of  a  suit  to  set  that  conveyance  aside,  and  to  quiet 
his  title  terminating  in  his  favor,  the  filing  of  a  lis  pe^idens 
notice  and  knowledge  of  his  claim  of  title  on  the  part  of 
said  insurance  company  prior  to  its  acceptance  of  the  notei? 
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and  mortgage  from  Alvey,  and  denying  all  averments  not 
admitted  or  not  referred  to  specially  by  the  reply.  To  Al- 
vey's  second  paragraph  of  answer  he  replied  by  a  denial. 

The  issues  thus  formed  were  submitted  to  the  court  for 
trial,  and  upon  request  special  findings  were  made.  Con- 
clusions of  law  were  stated  thereon  in  favor  of  appellee,  fol- 
lowed by  a  decree  that  appellee  be  allowed  to  redeem  said 
land  from  the  sale  made  by  the  sheriff  on  December  19, 
1891,  by  the  pajTnent  of  $4,645.68  within  one  hundred 
twenty  days  to  the  clerk  of  the  Starke  Circuit  Court,  and 
upon  such  payment  appellee  was  given  the  right  to  take 
possession,  and  from  thence  on  his  title  quieted  against  the 
deed  executed  by  said  sheriflf  to  said  Aetna  Life  Insurance 
Company,  and  against  each  of  said  appellants.  The  court 
also  ordered  that  upon  failure  of  appellee  to  redeem  said 
land  within  one  hundred  twenty  days  his  interest  be 
foreclosed,  and  the  sheriflf 's  deed  made  valid  and  binding 
on  appellee  and  suflficient  to  convey  all  his  right,  title  and 
interest  in  said  land  as  fully  and  completely  as  if  the  right 
to  redeem  had  not  been  granted.  It  was  further  ordered 
that  should  said  land  be  redeemed  in  accordance  with  the 
terms  of  the  judgment,  appellant  Alvey  was  to  have  the  ten- 
ant's share,  viz.,  three-fifths  of  the  wheat  raised  on  the  land, 
with  the  right  to  enter  thereon  and  harvest  and  thresh  the 
same.  All  other  crops  on  the  premises  were  to  be  the  prop- 
erty of  said  Alvey. 

The  pleadings  and  judgment  in  this  case,  other  than  the 
judgment  overruling  appellants'  motion  for  a  new  trial,  as 

of  right,  cover  more  than  thirty-four  pages  of  closely 
2.    typewritten  matter,  the  substance  of  which  we  have 

endeavored  to  set  forth  in  this  opinion,  and  thereby 
exhibit  the  questions  presented  to  the  trial  court  for  de- 
cision. The  record  also  contains  special  findings  and  con- 
clusions of  law,  and  clearly  indicates  the  theory  upon  which 
the  suit  was  tried.  It  was  a  case  of  equitable  cognizance 
(Carpenter  v.  Willard  Library  [1901],  26  Ind.  App.  619), 
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to  be  worked  out  in  a  court  of  equity  having  power  to  do 
exact  justice  between  the  parties  without  being  circum- 
scribed by  any  fast  or  technical  rule.  When  this  case  was 
before  this  court  upon  questions  of  law  arising  during  the 
trial,  the  second  paragraph  of  the  complaint  was  treated 
not  only  as  a  suit  to  quiet  title,  but  aa  a  suit 
to  be  allowed  to  redeem  the  land  from  the  sheriff's  sale  and 
for  an  accounting  (Aetna  Life  Ins.  Co.  v.  Stryker  [1906], 
38  Ind.  App.  312),  and  it  was  then  ruled  **that  the  cause 
was  tried  upon  the  theory  of  an  equitable  proceeding  to  re- 
deem the  land  from  the  foreclosure  sale,  as  weU  as  to  quiet 
the  title  thereto."  It  is  true  that  the  nature  of  an  action 
must  be  determined  from  the  general  character  and 

3.  scope  of  the  pleadings,  and  good  pleading  demands 
that  a  single  paragraph  state  but  one  cause  of  action ; 

but  should  a  single  paragraph  state  more  than  one  cause, 
which  it  may  do  (Mark  v.  North  [1902],  155  Ind.  575),  and 
upon  trial  the  facts  as  to  all  are  submitted  to  the  court,  and 
from  the  judgment  rendered  it  clearly  appears  that  full  re- 
lief was  granted,  there  is  no  rule  of  law  requiring  or  au- 
thorizing appellate  tribunals  to  disregard  allegations  of  fact 
constituting  a  substantive  cause  of  action  simply  because 
they  are  found  in  the  same  paragraph  with  allegations  au- 
thorizing different  relief,  and  especially  is  this  true  when 
applied  to  suits  in  equity.  Therefore,  if  the  second  para- 
graph of  the  complaint  stated  a  good  cause  of  action 

4.  for  possession  and  to  quiet  title,  and  other  prominent 
and  leading  facts  sufficient  to  state  another  cause  of 

action,  and  the  record  affirmatively  shows  that  all  were  sub- 
mitted, tried  and  determined  by  the  court,  all  must  be  con- 
sidered in  determining  the  right  of  a  party  to  a  new  trial  as 
of  right,  regardless  of  the  fact  whether  such  various  causes 
of  action  were  stated  in  one  or  more  paragraphs.  The  facts 
pleaded,  in  this  case,  other  than  those  relative  to  possession 
and  to  quiet  title  warrant  the  conclusion  that  appellee  was 
the    owner    of    certain    land    in    Starke    county,    to    the 
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knowledge  of  appellant  Aetna  Life  Insurance  Com- 
pany, while  it  was  still  a  lien  holder,  and  that 
such  ownership  was  not  impaired  by  the  foreclosure 
proceedings,  nor  by  any  act  of  appellee,  and  being  the  owner 
of  the  land,  he  was  entitled  to  redeem  from  the  foreclosure 
sale;  that  appellant  Alvey  purchased  the  land  from  said 
insurance   company,   notwithstanding   notice   by   lis 

5.  pendens  that  appellee  was  the  real  owner,  which  no- 
tice has  been  held  to  be  equivalent  to  actual  notice 

{Wilson  V.  Hefflin  [1881],  81  Ind.  35);  that  appellants 
had  possession  of  the  land  continuously  since  the 
year  1891,  and  received  and  appropriated  to  their  own  use 
the  rents,  issues  and  profits  thereof,  in  value  more  than 
$5,000,  and  more  than  sufiicient  to  pay  the  principal  and 
interest  of  the  mortgage  indebtedness,  including  all  costs 
and  attorneys'  fees.  The  answers  to  this  paragraph  sought 
to  have  the  court  consider  taxes  and  ditch  assessments  paid 
by  appellants,  and  other  valuable  and  lasting  improvements 
made  on  the  land,  in  reduction  of  appellee's  claim  for  rents 
and  profits ;  and  the  finding  of  facts  in  the  record  before  us 
shows  that  these  items  were  considered.     Clearly  the 

6.  right  to  redeem  may  be  enforced  by  a  suit  for  that 
purpose  (Watts  v.  Julian  [1890],  122  Ind.  124),  and, 

construing  the  pleadings  in  connection  with  the  judgment 
of  the  trial  court,  we  are  of  the  opinion  that  an  action  to 
redeem  the  land  from  the  foreclosure  sale  was  presented, 
considered  and  determined  along  with  the  right  to  posses- 
sion and  to  quiet  title.  Had  this  been  a  suit  solely  to  re- 
deem, no  one  would  seriously  contend  that  a  new 

7.  trial,  as  of  right,  should  be  granted.     And,  having 
determined  that  this  cause  proceeded  to  judgment 

embracing  an  action  to  redeem,  from  which  a  new  trial,  as 
of  right,  is  not  allowed,  under  the  rules  heretofore  stated, 
the  trial  court  did  not  err  in  overruling  the  motion  of  each 
appellant. 
Judgment  aflSrmed. 

Vol.  42-5 
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Michigan  Central  Railroad  Company  et  al.  v. 
Hammond^  Whiting  &  East  Chicago  Elec- 
tric Railway  Company. 

[No.  5,837.    Filed  February  7,  190S.    Rehearing  denied  March  17, 
1908.    Transfer  denied  June  5,  1SX>8.] 

1.  Stbret-Railboads. — What  Constitute, — A  company  formed  under 
the  street-railway  laws,  using  electric  power,  oi>erating  upon  the 
streets  of  several  contiguous  municipalities,  with  only  small  parts 
of  its  line  outside  of  corporation  limits,  having  the  right  to  trans- 
port the  United  States  mail,  stopping  its  cars  at  street  crossings 
and  other  convenient  places,  maintaining  tracks  on  a  level  with 
the  streets,  charging  flve-c^it  fares,  and  issuing  transfers,  is  a 
street  railway  company,    p.  68. 

2.  Eminent  Domain. — Additional  Servitude, — Street-Railroads, — 
Street-railroads  do  not  constitute  an  additional  servitude  upon 
the  lands  used  for  street  purposes,    p.  70. 

3.  Stbeet-Railboadb. — Railroad  Crossings, — On  Streets  or  High- 
ways,— Interlocking  Devices,— The  act  of  1897  (Acts  1897,  p.  237, 
§§5227-5234  Burns  1908),  entitled  "an  act  on  the  subject  of,  and 
relating  to  railroad  crossings."  does  not  apply  to  an  electric  street- 
railroad  in  crossing  steam  railroads  on  the  streets  or  highways, 
pp.  70, 75. 

4.  EviDBNCE. — Judicial  Knowledge, — Steam  and  Electric  Railway 
Crossings, — Interlocking  Devices, — Courts  take  Judicial  knowledge 
that  in  1897  street-railroads  operated  by  electricity  had  been 
constructed  across  the  tracks  of  steam  railroads  at  street  cross- 
ings in  many  cities,  and  that  interlocking  systems  constructed  in 
the  streets  would  be  obstructions  thereto,    p.  72. 

5.  Railroads. — Rights  of  Way, — Dedication  of,  for  Streets, — Munic- 
ipal Corporations, — Where  a  railroad  company's  right  of  way 
was  intersected  by  a  platted  street  of  a  city,  and  the  city  built 
such  street  on  both  sides  up  to  such  right  of  way,  the  railroad 
company  completing  the  street  across  such  way  for  public  use. 
the  acceptance  thereof  by  the  public  constitutes  a  dedication 
which  cannot  be  revoked  by  such  company,    p.  76. 

a  Same,-— Rights  of  Way, — Title, — Dedication  of,  for  Streets. — A 
railroad  company's  dedication,  by  conduct,  of  Its  right  of  .way  for 
street  purposes,  estops  such  company  from  objecting  to  any 
proper  use  of  the  streets  thereafter,    p.  77. 

7.  Samk.— Rights  of  Way. — Dedication  for  Streets.— Street-Rail- 
roads.— Crossings. — Where  a  steam  railroad  (X)mpany  dedicates. 
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for  street  purposes,  a  way  across  its  right  of  way,  it  impliedly 
assents  to  the  right  of  a  street-railroad  company  to  cross  its 
tracks  and  to  do  the  things  ordinarily  Incident  thereto,    p.  77. 

Prom  Porter  Circuit  Court ;  Charles  H.  TraesdeU,  Judge. 

Suit  by  the  Hammond,  Whiting  &  East  Chicago  Electric 
Railway  Company  against  the  Michigan  Central  Railroad 
Company  and  others.  From  a  decree  for  plaintiff,  defend- 
ants appeal     Affirmed. 

Winston,  Payne,  Strawn  &  Shaw  and  John  B.  Peterson, 
for  appellants. 
Crumpacker  &  Moran,  for  appellee. 

Hadlet,  p.  J. — This  is  a  suit  brought  by  appellee  against 
appellants,  in  the  Lake  Circuit  Court,  whereby  appellee 
sought  to  restrain  appellants  from  preventing  appellee  from 
crossing  the  tracks  of  appellants  at  grade  on  Calumet  ave- 
nue in  the  city  of  Hammond.  A  preliminary  restraining  or- 
der was  issued,  and  under  its  protection  the  crossing  was 
laid.  The  pleadings  consist  of  the  complaint  filed  by  ap- 
pellee, to  which  appellants  separately  demurred,  which  de- 
murrers were  overruled,  separate  answers  of  appellants,  to 
the  second  paragraphs  of  which  appellee's  demurrers  were 
sustained,  also  separate  cross-complaint  of  appellant  Michi- 
gan Central  Railroad  Company,  to  which  appellee's  demur- 
rer was  overruled.  Trial  by  the  court,  finding  for  appel- 
lee, and  a  decree  for  perpetual  injunction  against  appel- 
lants. Appellants  filed  separate  motions  for  a  new  trial, 
specifying,  among  other  things,  that  the  decision  of  the 
court  was  contrary  to  law  and  was  not  sustained  by  suffi- 
cient evidence.  These  motions  for  a  new  trial  were  over- 
ruled. 

The  complaint  avers,  in  substance,  that  plaintiff  is  a  cor- 
poration duly  and  legally  organized  and  incorporated  under 
the  general  laws  of  the  State  of  Indiana  governing  and  con- 
trolling the  incorporation  and  existence  of  street-railway 
companies ;  that  it  has  beeu  incorporated  and  has  existed  as 
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a  street-railway  company  during  more  than  ten  years  last 
past ;  that  it  has  been  engaged  in  operating  a  street-railway 
in  the  city  of  Hammond  during  ten  years  last  past,  and  is 
so  engaged  at  the  present  time;  that  its  said  street-railway 
has  been  and  is  operated  upon  the  public  streets  and  high- 
wsLys  in  said  city  under  an  ordinance  and  franchise  of  said 
city  granting  plaintiff  the  right  so  to  operate  its  street- 
railway;  that  defendants  are  corporations,  and  own  and 
operate  various  lines  of  steam  railways,  and  own  and  oper- 
ate railroad  tracks,  switches  and  other  appliances  necessary 
in  the  operation  of  steam  railways ;  that  on  March  1,  1904, 
plaintiff  was  granted  the  right  by  the  common  council  of  the 
city  of  Hammond  to  construct  and  operate  its  street-rail- 
way by  electricity  over  tracks  laid  on  Calumet  avenue,  a 
public  street  in  said  city ;  that  the  portion  of  Calumet  ave- 
nue so  granted  to  plaintiff's  use  crosses  the  tracks  of  said 
defendants;  that  it  is  necessary  for  the  tracks  of  plaintiff 
to  cross  the  tracks  of  defendants  at  grade ;  that  defendants 
refused  to  permit  plaintiff  to  cross  said  tracks,  and  so  ob- 
structed the  way  as  to  make  it  impossible  for  plaintiff  to 
cross  the  same.  The  complaint  avers  plaintiff's  intention 
to  cross  the  tracks  in  the  usual  and  ordinary  way,  and  to 
guard  and  to  protect  defendants  in  every  legal  way,  specifi- 
cally setting  out  the  necessary  facts,  but  does  not  propose 
to  put  in  an  interlocking  system.  It  contains  many  other 
averments  hot  necessary  here  to  be  set  out.  The  answers 
are  in  the  nature  of  a  general  denial  of  these  facts.  The 
evidence  in  the  case  supports  the  averments  of  the  com- 
plaint. 

The  only  questions  presented  and  argued  arise  from  rul- 
ings on  the  demurrers  and  on  the  motion  for  a  new  trial. 

They  are  the  same,  and  present  the  simple  questions 
1.    of  the  right  of  appellee  to  cross  appellants'  right  of 

way  and  tracks  without  permission  or  condemnation, 
and  without  installing  interlocking  devices.    It  is  contended 
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that  appellee  is  a  commercial  railroad,  and  that  its  occu- 
pancy of  the  streets  is  an  additional  servitude  on  the  fee 
thereof,  and  hence  it  has  no  right  to  cross  the  right  of  way 
of  appellants  without  grant  or  condemnation.  It  is  shown 
by  the  evidence  that  appellee  operates  large,  double-truck 
cars  through  the  cities  of  Hammond,  East  Chicago 
and  Whiting,  all  of  which  cities  are  contiguous  to 
and  in  conjunction  with  an  Illinois  corporation,  to 
Sixty-Third  street  in  the  city  of  Chicago ;  that  all  of  said 
Unes,  except  a  very  small  portion,  are  within  the  corporate 
limits  of  a  city  or  town ;  that  no  interstate  cars  are  run,  or 
are  expected  to  be  run,  over  Calumet  avenue,  only  local  cars 
being  operated  thereon;  that  its  franchise  permits  it  to 
cany  United  States  mail  and  persons  and  property,  as  pro- 
vided by  the  act  of  the  legislature  of  1901  (Acts  1901,  p. 
461,  §§5468a-5468h  Bums  1901);  that  only  passengers 
have,  in  fact,  been  carried  over  appellee's  lines;  that  appel- 
lee was  organized  under  the  general  street-railway  laws,  and 
uses  electricity  as  a  motive  power;  that  its  lines  are  built 
on  the  public  streets  and  highways;  that  it  stops  at 
all  street  crossings  in  the  cities  and  towns  through 
which  it  passes,  and  between  such  crossings  where  the  dis- 
tance is  great  or  the  convenience  of  passengers  requires  it, 
to  take  on  or  let  off  passengers ;  that  it  maintains  its  tracks 
at  a  level  with  the  streets  and  has  paved  and  sprinkled  cer- 
tain portions  thereof ;  that  five-cent  fares  could  be  charged 
from  any  point  on  its  said  lines  to  any  other  point  thereon 
within  the  State,  and  transfers  issued  for  connecting  lines 
within  any  of  said  cities  and  towns  operated  by  appel- 
lant. 

These  facts  clearly  show  that  appellee  was  invested  with 
and  was  exercising  the  rights,  powers  and  privileges  of  a 
street-railway  company,  and  no  more.  In  fact  it  has  here- 
tofore been  decided  by  the  Supreme*  Court  that  this  appellee 
was  a  street-railway  company,  and  entitled  to  these  rights 
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in  the  streets  of  said  city.    Chicago,  etc,  B.  Co.  v.  Whiting,  • 
etc.,  St.  B.  Co.  (1894),  139  Ind.  297,  26  L.  R.  A.  337,  47  Am. 
St.  264. 

This  being  true,  it  is  the  settled  law  in  this  State  that  its 

occupancy  of  the  streets  of  Hammond  is  for  the  purpose  of 

affording  modern  means  of  travel  thereon,  and  is 

2.  not  an  additional  burden  upon  the  fee  thereof.    Kin- 
sey  V.   Union  Traction  Co.    (1908),  169   Ind.  563 

Mordhurst  v.  Ft.  Wayne,  etc..  Traction  Co.  (1904),  163  Ind 
268,  66  L.  R.  A.  105,  106  Am.  St.  222;  Chicago,  etc.,  B.  Co, 
V.  Whiting,  etc.,  St.  B.  Co.,  supra;  Eichels  v.  EvansviUe  St 
B.  Co.  (1881),  78  Ind.  261,  41  Am.  Rep.  561;  South  East 
etc.,  B.  Co.  V.  EvansviUe,  etc.,  B.  Co.  (1907),  169  Ind.  339 
It  is  also  urged  that  the  complaint  and  evidence  are  in 
suflBcient,  in  that  each  fails  to  show  a  compliance  with  the 
statute    requiring    interlocking    devices    at    railway 

3.  crossings.     A  determination  of  this  question  involves 
the  construction  of  said  statute.     The  statute  sought 

to  be  invoked  was  enacted  by  the  General  Assembly  of  the 
State  in  1897  (Acts  1897,  p.  237,  §§5227-5234  Burns  1908). 
It  is  entitled:  **An  act  on  the  subject  of,  and  relating  to 
railroad  crossings."  The  first  section  (§5227,  supra)  pro- 
vides that  when  it  becomes  necessary  for  one  railroad  to 
cross  another  railroad,  unless  the  manner  of  crossing  shall 
be  agreed  upon,  the  matter  shall  be  presented  to  the  circuit 
court,  which  shall  decree  how  such  crossing  shall  be  made. 

The  second  section  (§5228,  supra)  provides  that,  where 
two  railroads  or  a  steam  railroad  and  an  electric  railroad 
cross  each  other,  if  an  interlocking  system  is  installed,  to  be 
approved  by  the  Auditor  of  State,  which  will  render  it  safe 
for  engines  or  trains  to  cross  without  stopping, 
then  it  shall  not  be  unlawful  for  such  engines  and  trains  so 
to  cross. 

Section  three  (§5229,  supra)  prescribes  the  procedure  in 
cases  where  two  railroads,  or  a  steam  railroad  and  an  elec- 
tric railroad  already  built,  cross  each  other,  and  one  com- 
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pany  desires  to  unite  with  the  other  and  install  an  inter- 
locking system,  and  the  two  companies  cannot  agree. 

Section  four  (§5230,  supra)  ^  which  is  the  section  directly 
involved,  is  as  follows:  **In  case,  however,  one  railroad 
company  or  an  electric  railroad  company  shall  hereafter 
cross  at  grade  with  its  track  or  tracks,  the  track  or  tracks 
of  another  railroad,  the  railroad  company  or  the  electric 
raiboad  company  seeking  to  cross  at  grade  shall  be  com- 
pelled to  interlock  such  crossing  to  the  satisfaction  of  the 
said  auditor,  and  to  pay  all  cost  of  such  appliance,  together 
with  the  expense  of  putting  them  in  and  the  future  main- 
tenance and  operation  thereof.''  K  this  section  of  the  stat- 
ute applies  to  appellee,  in  the  case  here  presented,  then  the 
complaint  does  not  state  a  cause  of  action,  and  the  evidence 
does  not  sustain  the  decision  of  the  court,  since  there  is  no 
averment  in  the  complaint  of  an  attempt  or  intention  to 
provide  an  interlocking  system  and  no  evidence  of  such  fact. 
It  is  earnestly  insisted  that  appellee  constitutes  an  electric 
railroad  within  the  meaning  of  said  section,  and  therefore 
it  would  have  no  right  to  cross  appellants'  track  until  it  had 
complied  or  offered  to  comply  with  the  provisions  thereof. 

As  we  have  seen,  appellee's  line  is  a  street-railway,  oper- 
ated by  electricity,  occupying  the  streets  of  said  city.  As 
far  back  as  1861  (Acts  1861  [s.  s.],  p.  75)  the  legislature  of 
the  State  granted  to  street-railway  companies  the  right  to 
occupy  the  streets  of  cities  and  towns.  In  1881  the  Supreme 
Court  held  such  occupancy  was  a  proper  use  of  the  public 
easement,  saying:  **When  authorized  or  regulated  by  the 
public  authorities,  this  is  a  public  use  within  the  fair  scope 
of  the  intention  of  the  proprietor  when  he  dedicates  the 
street  or  is  paid  for  property  to  be  used  as  a  street.  Such 
proprietor  must  be  taken  to  contemplate  all  improved  and 
more  convenient  modes  of  use."  Eichels  v.  Evansville  St. 
B.  Co,,  supra. 

This  doctrine  was  reaffirmed  in  the  case  of  Chicago,  etc., 
K.  Co.  V.  Whiting,  etc.,  St.  R.  Co.,  supra,  where  appellant  re- 
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sisted  the  efforts  of  appellee  to  cross  its  tracks  on  the  streets 
of  Hammond.  The  appellee  in  that  case  was  the  appellee 
in  the  case  before  ns,  and  the  court  there  held  the  right  of 
appellee  to  cross  appellant's  tracks  was  an  exercise  of  the 
public  right  of  passage.  The  averments  of  the  complaint  in 
the  case  last  cited  show  that  appellee's  road  was  a  street- 
railway  extending  through  the  cities,  towns  and  connecting 
highwaj^  of  Hammond,  East  Chicago,  Whiting  and  Roby  to 
the  state  line,  and  oi)erated  by  electricity.  It  therefore  ap- 
pears that  at  the  time  of  the  passage  of  the  act  of  1897, 
supra,  it  was  an  established  rule  of  law,  not  only  in  this 
State,  but  in  all  the  states,  so  far  as  we  have  been  able  to 
discover,  where  the  question  had  arisen,  that  electric  street- 
railway  companies  had  the  same  rights  in  the  streets  and 
highways,  and  the  same  right  to  cross  the  tracks  and  right 
of  way  of  a  steam  railroad  on  the  public  streets  and  high- 
ways that  horses,  wagons,  drays  and  omnibuses  had,  each 
being  a  form  of  carriage  for  the  benefit  and  convenience  of 
the  traveling  public  exercising  the  public  right  of  passage. 

We  know,  as  a  matter  of  public  history,  that  at  the  time 
of  the  passage  of  the  act  of  1897,  supra,  this  right  of  cross- 
ing on  highways  had  been  exercised  in  a  great  many 

4.  cities  in  the  State  where  electric  street-railways  and 
steam  railroads  were  both  maintained.  We  also  know 
that  interlocking  systems  consist  in  part  of  appliances  that 
occupy  space  and  would  be  obstructions,  if  constructed  in 
the  streets  and  highways,  that  would  seriously  interfere 
with  the  rights  of  the  public  therein. 

At  the  time  of  the  passage  of  the  act  of  1897,  supra,  by 
§2293  Bums  1901,  §2172  R.  S.  1881,  it  was  made  unlawful 
for  an  engineer  of  any  locomotive  on  a  railroad,  over  which 
passengers  were  or  might  be  transported,  to  run  his  locomo- 
tive across  or  upon  another  railroad  track  over  which  pas- 
sengers were  being  or  might  be  transported,  without  coming 
to  a  full  stop  and  ascertaining  if  the  way  was  clear.  These 
provisions  of  this  statute  with  additional  enactments  have 
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been  in  full  force  from  the  time  of  its  passage  in  1881  until 
the  present,  yet  has  never  been  construed  to  apply  to  street- 
railway  crossings  on  the  public  thoroughfares,  although 
these  street-railways  were  operated  by  electricity.  This 
statute  was  for  the  purpose  of  avoiding  collisions  and  the 
consequent  destruction  of  human  life.  To  relieve  the  rail- 
roads from  the  inconveniences  and  delays  necessarily  occa- 
sioned by  the  stoppage  of  trains  at  crossings,  and  still  main- 
tam  the  protection  to  the  traveling  public,  the  legislature 
enacted  the  law  of  1897,  supra.  It  had  for  its  primary  ob- 
ject the  relief  of  the  intersecting  railroads  from  a  burden 
which  the  safety  of  the  public  made  necessary.  A  relief 
that  could  only  be  obtained  by  substituting  a  protection  that 
was  considered  equally  as  good.  This  is  evident  from  the 
first  three  sections  of  the  act.  Under  it,  intersecting  rail- 
roads already  constructed  had  the  choice  of  alternatives: 
They  could  either  continue  to  stop  their  trains,  as  required 
by  law,  or  they  could  put  in  the  protecting  devices,  as  stip- 
ulated. The  ultimate  purpose  in  either  event  being  the  pro- 
tection of  the  traveling  public.  We  cannot  attribute  to  the 
legislature  the  intention  to  compel  the  erection  of  obstruc- 
tions, such  as  interlocking  systems,  in  the  public  streets  and 
highways  by  street-railways,  which,  in  theory  at  least,  are 
not  obstructions  to  the  free  use  thereof,  for  the  primary  ben- 
efit of  the  railroads  crossing  the  same,  it  being  the  policy  of 
the  law  to  keep  the  public  thoroughfares  as  f re«  from  ob- 
structions as  the  growing  demands  of  the  public  will  permit. 
The  primary  purpose  of  the  act  of  1897,  supra,  as  we  have 
seen,  is  to  enable  railroads  to  avoid  the  stopping  of 
trains  at  crossings  where  under  the  law  they  were  required 
to  stop,  and  yet  not  incur  the  penalty  of  §2293,  supra.  There 
would  be  no  reason  for  applying  the  law  to  street-railway 
crossings  in  streets,  since  by  the  practical  construction  of  a 
long  series  of  years  the  penal  statute  before  cited  had  been 
considered  inapplicable  to  such  crossings.  We  are  not  with- 
out authority  for  the  views  here  expressed.     In  the  case  of 
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Wabash  R.  Co.  v.  Ft.  Wayne,  etc.,  Traction  Co.  (1903),  161 
Ind.  295,  the  court  say:  **The  objection  that  the  question 
whether  it  is  practicable  to  avoid  a  grade  crossing,  and,  if 
not,  the  mode  of  such  crossing,  must  be  submitted  to  the  cir- 
cuit court  of  the  proper  county  for  determination,  is  not  well 
founded.  Section  5158a  Burns  1901  [§5227,  supra]  of  the 
general  railroad  law  does  not  apply  to  street  or  interurban 
electric  railroads,  but  the  latter  are  governed  in  proceedings 
to  acquire  a  right  to  cross  another  railroad  by  §5468e  Bums 
1901,  Acts  1901,  p.  461,  §5.  •  •  •  The  provisions  of 
§5158b  et  seq.  Bums  1901  [§5228  et  seq.  Bums  1908,  Acts 
1897,  p.  237,  §§2-8]  relate  exclusively  to  interlocking  de- 
vices  to  avoid  the  necessity  for  stopping  trains  before  pass- 
ing over  the  tracks  of  intersecting  railroads,  and  have  noth- 
ing to  do  with  condemnation  proceedings  under  the  street 
and  intemrban  railroad  act  of  1901." 

Section  5468a  Burns  1901,  being  section  one  of  the  act  of 
1901,  supra,  authorizes  street  or  interurban  railroads  to 
cross  other  railroads,  and  provides  that  in  case  such  street- 
railway  company  shall  cross  the  tracks  of  any  other  street- 
railway  company  or  any  railroad  company  at  any  place  not 
within  the  limits  of  any  street  or  highway,  if  the  two  cor- 
porations cannot  agree,  the  compensation  and  manner  of 
crossing  shall  be  determined  as  provided  in  §5468e,  supra. 

As  a  further  evidence  of  the  recognition  of  the  rights  of 
street-railways  in  the  public  thoroughfares,  and  intention  of 
the  legislature  to  regard  them  as  in  a  distinct  class,  and  not 
subject  to  the  conditions  requiring  interlocking  devices,  the 
General  Assembly  of  1903  passed  two  acts  providing  for  the 
crossings  of  street-railroads  and  steam  railroads,  one  of 
which  was  amendatory  of  section  one  of  the  act  of  1901, 
supra  (Acts  1903,  p.  92,  §5675  Bums  1908),  and  the  other 
(Acts  1903,  p.  125,  §§5666-5670  Bums  1908)  provided  for 
the  installation  of  interlocking  devices,  but  each  expressly 
provides  that  it  shall  not  abridge  the  right,  under  existing 
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laws,  of  any  street  or  interurban  railway  company,  author- 
ized to  locate  its  road  upon  a  public  highway,  to  construct 
such  road  across  the  tracks  and  right  of  way  of  any  railroad 
at  a  street  or  highway  intersection  without  first  obtaining 
the  consent  of  the  owner  of  the  railroad  to  be  crossed  and 
without  special  proceedings. 

In  construing  these  acts,  the  Supreme  Court  in  South 
East,  etc.,  B.  Co.  v.  Evansville,  etc.,  R.  Co.,  supra,  say:  **It 
is  quite  plain  that  the  provisions  of  each  of  said  acts  relate 
wholly  to  crossings  of  street,  interurban  and  suburban  rail- 
roads with  other  railroads  at  places  outside  of  public  high- 
way intersections." 

The  acts  of  1901,  supra,  and  1903,  supra,  show  a  constant 
intention  of  the  legislature  to  exempt  street-railways  upon 
highways  from  the  statutes  requiring  interlocking  devices 
at  crossings  within  such  highways.  The  legislature  may 
well  have  considered  that  such  crossings  were  capable  of  be- 
ing sufficiently  protected  without  the  use  of  inter- 
locking devices,  and  many  laws  and  ordinances  for  this  pur- 
pose are  now  in  force,  such  as  the  provisions  requiring 
street-cars  to  be  brought  to  a  full  stop  and  the  sending  of  a 
man  ahead  across  the  tracks  of  the  intersecting  road;  the 
installation  of  safety-gates  and  signal-bells,  and  the  main- 
tenance of  watchmen ;  the  regulation  of  the  speed  of  trains 
through  towns  and  cities ;  and  the  sounding  of  whistles  and 
ringing  of  bells  when  approaching  such  crossings — all  of 
which  protective  measures  might  well  be  deemed  as  eflfective, 
if  properly  observed,  as  interlocking  devices.  Cincinnati, 
etc.,  8t.  R.  Co.  V.  Cincinnati,  etc.,  R.  Co.  (1898),  12  Ohio  C. 
C.  Dec.  113.  For  the  foregoing  reasons  we  are  of  the  opin- 
ion that  the  act  of  1897,  supra,  does  not  apply  to 
3.    crossings  of  electric  street-railways  within  the  limits 

of  a  public  street  or  highway. 
The  question  is  suggested,  but  hardly  seriously  contended 

for,  that  that  portion  of  Calumet  avenue  within  appellant 
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Michigan  Central  Railroad  Company's  right  of  way 
5.    is  not  a  public  street^  having  never  been  platted  or 

condemned.  There  is  no  merit  in  this  contenticm. 
Calumet  avenue  was  platted  and  dedicated  to  the  public  up 
to  and  on  either  side  of  said  right  of  way  in  1887,  and  very 
socm  thereafter  said  appellant  opened  the  street  through 
its  right  of  way,  connecting  and  in  line  with  said  street,  as 
platted  on  either  side  thereof,  built  its  fences  and  cattle- 
guards,  conforming  to  the  lines  of  the  platted  street,  put  in 
a  plank  crossing  over  its  tracks,  and  built  sidewalks  con- 
necting with  the  sidewalks  on  either  side  of  its  right  of  way. 
The  use  of  the  way  thus  provided  was  at  once  accepted  by 
the  public  and  city  authorities.  Appellant,  with  knowledge 
and  without  objection,  permitted  the  city  authorities  to 
grade,  drain,  macadamize  and  curb  it,  put  in  a  signal-bell, 
and  watch-tower,  provided  watchman,  submitted  to  and 
obeyed  the  orders  of  the  city  in  improving  the  crossing,  per- 
mitted the  adjacent  farm  lands  to  become  thickly  settled 
on  either  side  of  said  street  and  on  either  side 
of  its  right  of  way.  In  fact,  said  portion  of  said  street  was 
treated  in  every  respect  by  the  appellant  Michigan  Central 
Railroad  Company,  the  public  and  the  city  authorities  as 
though  it  had  been  regularly  laid  out  and  established.  This 
use,  occupancy  and  authority  over  said  portion  of  said  street 
have  been  continuous  and  constant  from  1887  to  the  present, 
and  said  street  over  and  across  said  right  of  way  has  be- 
come one  of  the  principal  thoroughfares  of  the  town.  These 
acts  of  appellant  in  effect  amount  to  a  dedication  as  effec- 
tually as  if  it  had  been  made  by  express  dedication  or  grant. 
Lake  Erie,  etc.,  B.  Co.  v.  Town  of  Boswell  (1894),  137  Ind. 
386;  Pittsburgh,  etc.,  R.  Co.  v.  Noftsger  (1897),  148  Ind. 
101;  Summers  v.  State  (1875),  51  Ind.  201;  Holcraft  v. 
King  (1865),  25  Ind.  352;  Elliott,  Roads  and  Sts.,  98,  99. 
Said  appellant  having  dedicated  to  the  public  the  street 
across  its  right  of  way,  without  limitation  or  reservation, 
and  such  dedication  having  been  accepted,  it  cannot  now 
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say  that  the  right  of  the  public  in  the  easement  over  its 
right  of  way  and  tracks  is  less  than  it  would  have  been  had 
such  easement  been  regularly  established  by  express  dedica- 
tion. The  dedication  having  been  once  accepted,  cannot  be 
recalled.  Summers  v.  States  supra;  Elliott,  Boads  and  Sts., 
98,  99. 

Whether  appellant  is  the  owner  of  the  fee  or  only  a  right 
of  way  is  immaterial.     Whatever  it  has  is  subject  to  the 

highway  easement  it  has  dedicated  to  the  public,  and 
6.    it  has  no  right  to  interpose  an  objection  to  any  proper 

use  of  such  highway.  In  Smith  East,  etc,  B.  Co,  v. 
Evansvilie,  etc.,  R.  Co.  (1907),  169  Ind.  339,  the  court  say: 
**It  does  not  appear  from  the  pleadings  whether  the  rail- 
road was  senior  or  junior  to  the  highway  crossed.  We  need 
not  decide  whether  seniority  would  enlarge  the  rights  of  the 
railroad  with  respect  to  the  matter  under  consideration, 
since  the  exercise  of  its  franchise  over  the  crossing  was  sub- 
ject to  the  burden  of  the  public  easement  in  the  highway." 
And  since  it  has  been  determined  that  the  operation  of  a 
street-railway  is  a  proper  use  thereof,  it  being  designed  to 
facilitate  public  travel,  and  is  a  form  of  passage  within  the 
scope  of  a  highway  dedication,  appellant  can  no  more  object 
to  the  passage  of  street-cars  than  to  the  passage  of  carriages, 
omnibuses  or  any  other  recognized  mode  of  highway  travel. 
When  appellant  dedicated  said  highway  to  the  public  it  did 
it  with  the  knowledge  and  upon  the  condition  that  it  **must 
submit  to  such  growing  inconveniences  as  might  result  from 
the  development  of  the  country,  among  which  would  be  the 
wants  and  demands  of  the  public  for  better  facilities  in  trav- 
eling." South  East,  etc.,  R.  Co.  v.  Evansvilie,  etc.,  R.  Co., 
mpra. 

Appellant  Michigan  Central  Railroad  Company  also  con- 
tends that  it  is  the  owner  of  the  fee  and  of  the  tracks  of  its 

line ;  that  appellee  proposes  to  dig  up  its  soil  and  cut 

7.    its  rails,  and  that  its  private  rights  will  thereby  be 

invaded.     But  these  are  inconveniences  and  inter- 
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ferenees  incident  to  having  a  highway  cross  its  line,  and 
must  have  been  contemplated  when  it  opened  up 
the  highway  over  its  property.  It  was  bound  to 
know  that  a  street-railway  might  thereafter  be  law- 
fully located  upon  said  street,  and  across  its  line  at  that 
point.  It  is  in  the  same  position  as  the  abutting  property 
owner,  whose  soil  is  dug  up  and  carted  away,  and  whose 
sewer  and  water  connections  are  cut  in  the  laying  of  street- 
railway  tracks,  or  improvement  of  the  streets  whenever  new 
and  better  facilities  for  travel  require  it.  Such  are  the  bur- 
dens of  the  servient  estate,  and  are  not  encroachments  upon 
the  private  rights  of  the  owners  thereof.  South  East,  etc., 
R.  Co.  V.  Evansville,  etc.,  R.  Co.,  supra. 
Judgment  affirmed. 

Concurring  Opinion. 

Watson,  J. — It  is  expressly  held  in  South  East,  etc.,  R. 
Co.  V.  Evansville,  etc.,  R.  Co.  (1907),  169  Ind.  339,  that 
**the  owners  of  a  steam  railroad  are  not  entitled  to  recover 
compensation  for  the  crossing  of  its  tracks,  at  a  public  high- 
way intersection,  by  an  electric  interurban  road  built  upon 
such  highway  with  the  consent  of  the  board  of  commission- 
ers of  the  county.'*  The  authority  of  that  decision  controls 
in  this  case,  and  I  agree  that  the  judgment  appealed  from 
should  be  affirmed. 

The  facts  presented  by  this  appeal  do  not  raise  any 
question  as  to  the  right  of  an  adjacent  landowner  to  recover 
damages  for  injury  to  his  property  caused  by  the  construc- 
tion and  operation  of  an  interurban  railway  in  the  street. 
That  question  is  an  open  one  in  this  State,  and  I  do  not  con- 
cur in  the  expressions  in  the  opinion  regarding  it.  Chicago, 
etc.,  R.  Co.  V.  Whiting,  etc.,  St.  R.  Co.  (1894),  139  Ind.  297, 
26  L.  B.  A.  337,  47  Am.  St.  264,  was  decided  before  inter- 
urban railways  had  become  a  distinct  class.  It  was  in  that 
case  admitted  by  the  court  that  the  street-railway  was  not 
an  additional  servitude,  but,  notwithstanding  such  admis- 
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sion,  the  court  did  not  approve,  but  **  seriously  doubted  the 
soundness  of  the  rule  thus  conceded.'' 

Whatever  authority  may  be  accorded  to  the  dictum  in 
Uordhurst  v.  Ft.  Wayne,  etc.,  Traction  Co.  (1904),  163  Ind. 
268,  66  L.  R.  A.  105,  106  Am.  St.  222,  is  destroyed  by  the 
reasons  given  by  the  court  in  the  case  of  McCleary  v.  Bab- 
cock  (1907),  169  Ind.  228,  in  which  commercial  railroads, 
whether  operated  by  steam  or  electricity,  are  properly  put 
on  the  same  footing. 


Citizens  Savings  Bank  of  Columbus,  Ohio, 
V.  Halstead  et  al. 

[No.  6,197.    Filed  June  0,  1908.] 

1.  Bills  and  Notes. — Alterations. — Bona  Fide  Holder  for  Value. — 
The  material  alteration  of  a  note,  after  execution,  renders  it  in- 
valid in  the  hands  of  a  bona  fide  holder  for  value,  as  well  as  the 
payee,    p.  81. 

2.  Sa^e.— Alterations. — Erasure  of  Name  of  Joint  Maker. — ^The 
erasure  of  the  name  of  a  joint  maker  of  a  note  after  delivery 
and  without  the  consent  of  the  other  joint  makers  is  a  material 
alteration  and  invalidates  such  note.    p.  81. 

3.  Appeal. — Weighing  Evidence. — Bills  and  Notes. — ^The  Appellate 
Court  will  not  determine  whether  an  alleged  joint  maker  of  a 
note  executed  same,  where  he  testifies  that  he  did  not,  and  eight 
others  testify  that  he  did.    p.  81. 

4.  New  Tbial. — Ansxcers. — Insufficient  Evidence  as  to  Part. — Where 
one  paragraph  of  answer  is  sustained  by  the  evidence,  the  de- 
fendants' failure  to  sustain  the  others  does  not  justify  the  grant- 
hig  of  a  new  trial,    p.  81. 

Prom  Newton  Circuit  Court ;  Charles  W.  Hanley,  Judge. 

Action  by  the  Citizens  Savings  Bank  of  Columbus,  Ohio, 
against  Everett  Halstead  and  others.  Prom  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

William  Cummings  and  S.  A.  Webb,  for  appellant. 
Prank  Foltz,  C.  0.  Spitler  and  William  Darroch,  for  ap- 
pellees. 
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Hadley,  J. — This  is  an  action  brought  by  appellant 
against  appellees  to  recover,  on  a  joint  and  several  promis- 
sory note  payable  to  McLaughlin  Brothers,  assignors  of  ap- 
pellant, at  a  bank  at  Mt.  Ayr,  Indiana,  and  executed  by 
appellees.  The  complaint  avers  that  said  note  was  assigned 
to  appellant  for  value  before  maturity.  Appellees  answered 
in  six  paragraphs.  The  first,  a  general  denial;  the  second 
and  third,  pleas  of  non  e^t  factum;  the  fourth,  that  the  note 
was  given  for  a  stallion,  upon  certain  written  warranties, 
that  there  was  a  breach  of  the  warranties  before  the  ma- 
turity of  the  note,  that  appellant  was  not  the  owner  of  the 
note,  but  only  held  it  for  collection  for  the  payees ;  the 
fifth  is  substantially  the  same  as  the  fourth;  the  sixth  sets 
out  the  warranties  that  form  a  part  of  the  consideration  for 
the  note  and  the  breach  thereof,  and  that  appellant  pur- 
chased the  note  with  full  knowledge  of  said  defenses.  Trial 
by  jury,  and  verdict  and  judgment  for  appellees.  Appel- 
lant filed  a  motion  for  a  new  trial,  which  was  overruled. 

The  only  question  presented  for  our  consideration  by 
the  assignment  of  errors  is  upon  the  ruling  of  the  court  on 
appellant's  motion  for  a  new  trial.  And  the  only  question 
properly  presented  for  our  consideration  by  the  motion  for 
a  new  trial  is  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  Appellees*  plea  of  non  est  factum  avers,  in 
substance,  that  said  note  was  signed  by  appellees  and  B.  B. 
Miller,  and  that  his  name  was  signed  thereto  when  deliv- 
ered ;  that  after  the  delivery  of  said  note,  and  without  the 
knowledge  or.  consent  of  appellees  or  either  of  them,  the 
name  of  B.  B.  Miller  was  erased,  and  did  not  appear  upon 
the  note  sued  on;  that  said  Miller  was  a  principal  and 
jointly  liable  on  said  note,  and  by  the  erasure  of  his  name 
said  note  was  materially  altered,  and  it  was  not  therefore 
their  note. 

That  the  material  alteration  of  a  note  renders  it  invalid 
in  the  hands  of  a  bona  fide  holder,  as  well  as  in  the  hands 
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of  the   original   payee,    is   well   settled.     Young  v. 

1.  Baker  (1902),  29  Ind.  App.  130;   Cronkhite  v.  Neb- 
eker  (1882),  81  Ind.  319,  42  Am.  Rep.  127;    Dietz 

Y.  Harder  (1880),  72  Ind.  208;  Cline  v.  Guthrie  (1873),  42 
Ind.  227, 13  Am.  Rep.  357;  Webb  v.  Corbin  (1881),  78  Ind. 
403;  Hert  v.  OeWer  (1881),  80  Ind.  83;  Erickson  v.  First 
Nat,  Bank  (1895),  44  Neb.  622,  62  N.  W.  1078,  28  L.  R.  A. 
577,  48  Am.  St.  753;  Wiltfong  v.  ScJiafer  (1889),  121  Ind. 
264. 

And  the  erasure  of  the  name  of  one  of  the  joint  makers  of 

a  note,  after  delivery  and  without  the  knowledge  of  the 

other  makers,  is  a  material  alteration.     Gillett  v. 

2.  Sweat  (1844),  6  111.  475;  Nicolson  v.  Revell  (1836), 
6  N.  &  M.  192;    2  Coke's  Littleton  (1st  Am.  ed.), 

§376,  notel;  Cheetham  v.  Ward  (1797),  1  Bos.  &  Pul.  630. 

Appellant  does  not  deny  either  of  these  propositions,  but 

insists  that  the  evidence  does  not   show   that   said   Miller 

signed  the  note.   The  eight  other  makers  of  the  note 

3.  testified  positively  that  it  was  the  agreement  that  he 
should  sign  the  note,  and  that  each  saw  him  sign  his 

name  to  the  same.  Miller  himself  testified  that  he  did  not 
sign  it.  The  note  itself,  as  introduced,  bears  an  indorse- 
ment showing  a  credit  for  $200  cash  paid  by  said  Miller. 
In  this  state  of  the  record  the  fact  to  be  determined  is  for 
the  jury.  It  having  passed  upon  the  question,  we  will  not 
weigh  the  evidence  to  determine  the  correctness  of  the  jury's 
decision.  Terre  Haute  Electric  Co.  v.  Kieley  (1905),  35 
Ind.  App.  180;  Republic  Iron  &  Steel  Co.  v.  Berkes  (1904), 
162  Ind.  517. 

It  is  also  urged  that  the  evidence  does  not  support  the 
averments  of  the  fourth,  fifth  and  sixth  paragraphs  of  an- 
swer.    This  contention  may  be  true;    but  since  the 

4.  verdict  is  a  general  one,  and  there  is  nothing  to  show 
upon  what  paragraph  of  answer  the  jury  rendered 

their  verdict,  and  since,  as  we  have  seen,  the  evidence  is 
Vol.  42—6 
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sufficient  to  support  the  second  paragraph,  the  failure  to 
prove  the  averments  of  the  other  paragraphs  does  not  fur- 
nish grounds  for  reversal. 
Judgment  affirmed. 


New  York  Life  Insurance  Company  v. 
Greenlee. 

[No.  6,173.    Filed  June  10,  1908.] 

1.  Trial. — Interrogatories  to  Jury, — Answers, — Evidence, — Waiver, 
— Appeal, — ^Answers  to  interrogatories  to  the  Jury  will  be  taken 
as  true,  on  appeal,  where  the  appellant  waives  its  contention 
that  they  are  not  sustained  by  the  evidence,    p.  84. 

2.  INSUBANCE. — Policies, — Delivery  to  Agent  for  Delivery  to  As- 
sured.— Conditions  Precedent, — The  company's  delivery  of  a  policy 
to  its  agent  for  unconditional  delivery  to  the  assured  constitutes 
a  delivery  to  assured,  such  agent  holding  only  in  trust  for  the 
assured;  and  payment  of  the  first  premium  is  not  a  condition 
precedent  unless  so  stipulated  In  the  policy,    p.  85. 

3.  Same.  —  Premiums,  —  Payment  of,  —  Conditions  Precedent, — 
Where  an  insurance  agent  is  authorized  to  deliver  a  policy  and 
collect  the  premium,  cash  payment  may  be  waived,  even  though 
the  policy  provides  otherwise,    p.  86. 

4.  New  Trial.  —  Evidence,  —  Insurance, — Policy, — Validity, — Evi- 
dence that  assured  took  out  a  policy  of  insurance  payable  to  his 
son,  that  the  son  paid  $40  on  the  first  premium  of  $75,  that  the 
company  accepted  the  application,  issued  its  policy  and  sent  such 
policy  to  its  agent  who  told  such  son  to  call  and  get  it  after  the 
first  of  the  next  month,  and  that  the  policy  was  the  same  as  the 
8on*8  except  as  to  age  and  amount  of  premium,  shows  constructive 
delivery,  and  sustains  a  verdict  for  the  amount  of  such  policy, 
p.  86. 

5.  Insurance. — Insurahle  Interest. — Father  and  Son, — ^A  son  has 
no  insurable  interest  in  his  father;  but  a  father  may  take  out 
insurance  on  his  own  life  and  make  his  son  the  beneficiary,  and 
the  payment  of  the  premiums  by  such  son  does  not  affect  the 
question,    p.  87. 

6.  Same. — Insurahle  Interest, — Basis  of  Right. — Public  policy  con- 
stitutes the  basis  of  the  insurance  rule  requiring  an  insurable  in- 
terest; and  the  insurance  of  one's  own  life  for  the  benefit  of 
another  shows  such  good  faith  as  validates  such  contract,    p.  87. 

From  Delaware  Circuit  Court;  Joseph  0,  Leffler,  Judge. 
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Action  by  Robert  R.  Greenlee  against  the  New  York  Life 
Insurance  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

0' Bryan  &  Marshall,  Carl  T.  Murray  and  Bingham  & 
Lang,  for  appellant. 
James  W.  Brissey  and  John  E.  Ethell,  for  appellee. 

Watson,  J. — Action  by  the  beneficiary,  Robert  R.  Green- 
lee, on  a  twenty-year  endowment  policy  of  life  insurance, 
for  $1,000,  on  the  life  of  Robert  S.  Greenlee,  his  father.  A 
demurrer  to  the  complaint  was  overruled.  An  answer  in 
two  paragraphs  was  then  filed,  the  first  being  a  general 
denial,  and  the  second  alleging  that  the  defendant  thereby 
tendered  back  the  premiums  which  had  been  paid.  Trial 
was  had.  The  jury  returped  a  verdict  for  $1,000,  with  an- 
swers to  interrogatories,  and  judgment  was  rendered  on  the 
verdict. 

Errors  relied  ui)on  are  the  overruling  of  appellant's  de- 
murrers to  the  first  and  second  paragraphs  .of  the  complaint, 
and  the  overruling  of  appellant's  motions  for  a  new  trial 
and  in  arrest  of  judgment.  The  facts  of  the  case  are  sub- 
stantially as  follows :  About  June  30,  1904,  at  the  solicita- 
tion of  George  Rippey,  an  agent  at  Marion,  Indiana,  Robert 
S.  Greenlee  made  application  to  appellant  company  for  life 
iasurance.  At  that  time  Robert  S.  Greenlee  turned  to 
his  son,  Robert  R.  Greenlee,  the  appeUee  herein,  and  said : 
"ril  take  out  a  policy  if  you  will  keep  up  the  premium." 
This  was  agreed  to,  and  Robert  S.  Greenlee  paid  the  agent 
$5,  Robert  R.  Greenlee  taking  a  receipt  therefor  and  after- 
wards repaying  Robert  S.  Greenlee  that  amount. ,  Robert  S. 
Greenlee  **went  up  and  was  examined  himself."  About 
August  19,  1904,  Rippey  informed  Robert  S.  and  Robert  R. 
Greenlee  that  the  policy  had  come.  The  first  premium 
amounted  to  $75.  Appellee  was  unable  to  pay  this  amount 
when  demand  was  made  by  Rippey,  but  did  pay  him  $35, 
and  took  a  receipt  therefor,  Rippey  telling  him  he  could 
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have  the  policy  any  time  after  September  1.  On  October 
22  inquiry  at  the  Marion  oflSce  of  the  appellant  company  re- 
garding the  policy  revealed  the  fact  that  the  agent,  Rippey, 
had  absconded,  and  appellee  was  informed  that  *'he  would 
be  loser  with  the  rest,"  and  no  policy  was  ever  delivered  to 
him.  Demand  for  the  return  of  the  money  paid  as  pre- 
mium was  made,  but  none  was  returned  or  tendered  until 
after  the  death  of  Robert  S.  Greenlee,  on  November  24,  1904. 

Appellant  calls  attention  in  its  brief  to  evidence  tending 

to  show  that  there  was  no  issuance  or  delivery  of  the  policy 

of  insurance.     The  answers  to  interrogatories  show 

1.  that  the  policy  had  been  issued  and  that  the  agent 
had  the  policy  in  his  possession.  This  must  be  taken 
as  true,  since  appellant  in  its  brief  has  waived  its  conten- 
tion that  the  answers  to  interrogatories  are  not  sustained  by 
evidence.  The  principal  question  for  decision  then  is :  Was 
an  actual  delivery  necessary,  or  did  the  policy  become  bind- 
ing upon  the  payment  of  the  $35  to  Rippey  ?  Appellee  tes- 
tified regarding  his  conversation  with  Rippey  as  follows: 
"I  asked  him  if  the  policy  had  come,  and  he  said,  yes,  he 
had  it.  I  told  him  I  could  not  pay  all  of  it  that  day.  He 
wanted  to  know  how  much  I  could  give  him.  I  said:  'I 
can  give  you  $35.*  He  said  that  would  be  all  right;  that 
would  be  $40  I  had  paid  him.  I  handed  him  the  $35.  •  •  • 
Rippey  told  me  I  could  go  up  and  look  at  the  policy  if  I 
wanted  to.  He  said  he  wanted  me  to  leave  the  policy  in 
the  oflSce  until  after  the  first  of  the  month.  He  said  I 
could  go  up  and  look  at  the  policy  and  see  that  it  was  just 
like  mine  [referring  to  a  policy  on  the  life  of  Robert  R. 
Greenlee],  except  the  age  and  the  premium.  I  said:  *A11 
right,'  and  he  asked  me  if  I  wanted  to  go  up  and  look  at  it. 
I  said  I  did  not  have  time  just  that  day.  He  said:  *  Leave 
it  there  until  the  first  of  the  month,  and  then  you  can  get 
it  at  any  time  after  that.'  " 

**  Whether  a  policy  completely  executed  and  put  in  the 
possession  of  the  agent  of  the  insurer  to  be  delivered  to  the 
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insured  shall  be  deemed  binding  upon  the  insurer 
2.  while  still  in  the  possession  of  the  agent  depends  upon 
the  nature  of  the  agent's  duty  with  reference  to  the 
policy.  If  the  insured  has  done  everything  necessary  to  en- 
title him  to  possession  of  the  policy,  and  there  rests  upon 
the  agent  the  simple  miuisterial  duty  of  transferring  the 
policy  to  the  insured,  then  the  agent  of  the  insurer  in  eflEect 
holds  the  policy  for  the  insured,  and  it  is  binding  on  the 
parties  without  physical  transfer."  Vance,  Insurance,  p. 
173,  and  cases  cited. 

Neither  the  application  put  in  evidence  by  appellant,  nor 
the  copy  of  the  policy  similar  to  which  insured's  policy  was 
to  be  drawn,  required  that  payment  of  the  first  premium 
must  be  made  before  the  policy  should  be  delivered.  Hence 
such  payment  was  not  a  condition  precedent  to  a  contract 
of  insurance.  When  the  company  executed  and  issued  a 
policy  in  conformity  with  the  application,  the  contract  of 
insurance  was  then  complete,  as  it  thereby  accepted  the 
offer  or  application  of  the  insured.  Under  such  a  state  of 
facts,  when  the  policy  was  sent  to  the  insurer's  agent  to  be 
delivered  he  thereby  became  a  trustee  of  the  insured  to  re\ 
ceive  such  policy,  and  therefore  the  receipt  by  an  agent  of 
the  company  of  a  policy  to  be  unconditionally  delivered  to 
the  applicant  was  tantamount  to  a  delivery  to  the  insured, 
though  the  agent  never  parted  with  the  possession  of  the 
policy,  and  its  delivery  to  the  applicant  was,  by  contract, 
made  essential  to  its  Validity.  Yonge  v.  Equitable  Life 
Assur.  Soc.  (1887),  30  Fed.  902;  Harrigan  v.  Home  Life 
Ins.  Co.  (1900),  128  Cal.  531,  58  Pac.  180;  New  York  Life 
Ins.  Co.  V.  Babcoch  (1898),  104  Ga.  67,  30  S.  E.  273,  42  L. 
R.  A.  88,  69  Am.  St.  134;    Mutual  Life  Ins.  Co.,  etc,  v. 

Thompson  (1893),  94  Ky.  253,  22  S.  W.  87;    Uallock  v. 

Commercial  Ins.  Co.  (1857),  26  N.  J.  L.  268;    Porter  v. 

Muiud  Life  Ins.  Co.,  etc.  (1897),  70  Vt.  504,  41  Atl.  970; 

1  Cooley,  Briefs  on  Insurance,  449. 
When  the  agent  is  authorized  to  deliver  the  policy  and 
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collect  the  premium  therefor,  the  cash  payment  may  be 
waived  even  though  the  contrary  is  therein  stipu- 

3.  lated.    The  collection  of  the  policy  under  such  cir- 
cumstances can  be  enforced,  and  can  be  defeated  only 

by  showing  bad  faith  or  collusion  between  the  agent  and 
the  insured.  Western  Assur.  Co.  v.  McAlpin  (1899),  23 
Ind.  App.  220,  77  Am.  St.  423;  Phoenix  Mut  Life  Ins.  Co. 
v.  Hinesley  (1881),  75  Ind.  1;  Home  Ins.  Co.  v.  Oilman 
(1887),  112  Ind.  7;  Standard  Accident  Ins.  Co.  v.  Fried- 
enthal  (1891),  1  Colo.  App.  5,  27  Pac.  88;  Mathers  v.  Union 
Mut.  Accident  Assn.  (1891),  78  Wis.  588,  47  N.  W.  1130,  11 
L.  R.  A.  83;  Sheldon  v.  Connecticut  Mut.  Life  Ins.  Co. 
(1856),  25  Conn.  207,  65  Am.  Dec.  565;  Dwelling-House 
Ins.  Co.  V.  DowdaU  (1896),  159  111.  179,  42  N.  E.  606;  John 
Hancock,  etc.,  Ins.  Co.  v.  Schlink  (1898),  74  111.  App.  181; 
1  Am.  and  Eng.  Ency.  Law  (2d  ed.),  289;  1  Cooley,  Briefs 
on  Insurance,  498. 

There  was  evidence  to  show  that  the  insured  applied  to 

appellant's  agent  for  life  insurance  in  the  sum  of  $1,000 

on  the  twenty-year  endowment  plan.     The  applica- 

4.  tion  was  drawn  up  and  the  initial  fee  of  $5  paid  by 
the  insured  and  receipted  for  by  such  agent.    By  an 

agreement  between  the  insured  and  appellee  the  latter  was 
to  pay  the  premiums  on  the  policy.  The  application  was 
forwarded  to  the  main  office  of  appellant  in  New  York  city. 
A  policy  Was  executed  in  accordance  with  such  application 
and  sent  to  the  agent  to  be  delivered  to  the  insured.  On 
August  19,  1904,  appellant's  agent  informed  appellee  that 
he  had  the  policy  in  his  possession.  Upon  being  told  by 
appellee  that  he  could  pay  only  $35  of  the  premium  at  that 
time  the  agent  accepted  said  amoimt  as  constituting,  with 
the  $5  previously  paid,  $40  paid  on  the  annual  premium 
of  $75.  At  the  same  time  he  requested  appellee  to  leave  the 
policy  in  his  office  until  after  the  first  of  the  month,  assur- 
ing appellee  that  the  policy  was  the  kind  applied  for,  and 
that  he  could  get  it  after  the  first  of  the  month.    The  evi- 
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dence  was  adequate  to  support  the  finding  that  a  policy,  of 
the  form  applied  for,  was  executed  by  the  proper  oflScers  of 
appellant  and  sent  to  the  agent  to  be  delivered  to  the  in- 
sured. In  accordance  with  the  well-settled  rules,  construct- 
ive delivery  was  thereby  made  to  the  insured.  The  evidence 
was  also  sufficient  to  show  that  appellant's  agent  waived 
payment  of  the  entire  annual  premium  by  accepting  part 
and  extending  time  for  the  payment  of  the  balance. 

Appellant,  in  its  well-written  brief,  collects  authorities  to 

show  that  a  son  has  no  insurable  interest  in  the  life  of  his 

father,  because  of  such  relationship.    This  is  a  well- 

5.  established  principle  (Lord  v.  Dall  [1815],  12  Mass. 
•115,  7  Am.  Dec.  38;    Continental  Life  Ins.  Co.  v. 

Volger  [1883],  89  Ind.  572,  46  Am.  Rep.  185;  Ancient  Or- 
der, etc.,  V.  Broivn  [1900],  112  Ga.  545,  37  S.  E.  890),  and 
it  is  not  denied  by  appellee.  He  does  not  base  his  right  to 
recover  upon  any  insurable  interest  he  may  have.  Entirely 
disclaiming  such  interest,  he  insists  that  the  act  of  procur- 
ing the  insurance  was  an  act  of  his  father's,  and  that  every 
person  has  an  insurable  interest  in  his  own  life,  and  may 
insure  it  for  the  benefit  of  one  not  having  an  insurable  in- 
terest. Campbell  v.  New  England,  etc.,  Ins.  Co.  (1867), 
98  Mass.  381 ;  Elkhart  Mut.  Aid,  etc.,  Assn.  v.  Houghton 
(1885),  103  Ind.  286,  292;  Franklin  Life  Ins.  Co.  v.  Sefton 
(1876),  53  Ind.  380.  This  is  the  law,  and  an  insurable  in- 
terest by  Robert  R.  Greenlee  was  not  necessary. 

Considerations  of  public  policy  are  at  the  foundation  of 
the  rule  which  requires   an   insurable   interest,   its   pres- 
ence is  an  evidence  of  the  good  faith  of  the  parties, 

6.  and  it  is  uniformly  held  that  the  fact  of  a  man's  in- 
suring his  own  life  for  the  benefit  of  himself  or  an- 
other is  sufficient  evidence  of  such  good  faith  as  will  vali- 
date the  contract. 

Judgment  affirmed. 
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Southern  Railway  Company  et  al.  v.  Railroad 
Commission  of  Indiana. 

[Railroad  Commission  No.  7.     Filed  February  7,  1008.    Rehearing 
denied  June  10,  1908.] 

1.  Pleading. — Complaint. — Sufficiency  to  Sustain  Order  of  Rail- 
road Commiasion. — ^A  petition  alleging  that  defendant  railroad 
companies  are  now  and  have  been  charging  plaintiffs  and  other 
manufacturers  of  fertilizers  a  high,  excessive  and  unreasonable 
rate  for  transportation  of  commercial  fertilizer,  and  praying  for 
a  reduction  of  such  rate,  is  sufficient  to  sustain  an  order  of  the 
railroad  commission  reducing  such  rate.    p.  80. 

2.  Raiukoao  Commission. — Rates, — Fertilizer. — Rato  Materials. — 
The  railroad  commission's  order  making  the  same  freight 
rate  for  phosphate  shipped  in  bulk  and  fertilizer  shipped  in  bags 
is  Justifiable,  where  the  only  difference  between  the  phosphate 
and  the  fertilizer  was  the  addition  of  cinders  to  such  phosphate, 
thus  producing  fertilizer,    p.  80. 

From  Railroad  Commission  of  Indiana;  Union  B.  Hunt, 
Chairman;  Charles  V.  McAdams  and  William  J.  Wood, 
Commissioners. 

Appeal  from  an  order  of  the  Railroad  Commission  of 
Indiana  by  the  Southern  Railway  Company  and  others. 
Order  confirmed 

John  D.  Welman,  Walter  Olds,  Frank  L.  Littleton,  E.  C. 
Field,  J.  E.  Kepperly,  S.  0.  Pickens,  A.  P.  Humphrey 
and  E.  P.  Humphrey,  for  appellants. 

James  Bingham,  Attorney-General,  H.  M.  Bowling,  E. 
M.  White,  A.  O.  Cavins,  Ralph  Bamberger  and  Isidore  Fei- 
bleman,  for  the  Commission. 

Rabb,  J. — The  record  in  this  case  presents  an  appeal 
taken  under  the  provisions  of  sections  six  and  six  and  one- 
half  of  the  railroad  commission  act  of  1905  (Acts  1905,  p. 
83,  §§5405f,  5405g  Burns  1905),  from  an  order  of  the  com- 
mission establishing  rates  for  the  transportation  of  com- 
mercial fertilizer  over  the  appellants'  roads  in  this  State, 
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made  upon  the  petition  of  the  Bash  Packing  Company  and 
others.  All  questions  arising  upon  this  appeal,  except  that 
of  the  sufficiency  of  the  petition  to  support  the  order  of  the 
commission,  and  the  sufficiency  of  the  evidence  to  sustain 
the  finding  of  the  commission,  have  been  passed  upon  by 
this  court  in  the  case  of  Southern  R,  Co.  v.  Railroad  Com., 
etc.  (1908),  post,  90,  and  will  not  be  further  considered 
here. 

The  petition  averred,  among  a  great  many  other  things, 
that  the  appellants'  roads  are  now,  and  have  been,  charg- 
ing petitioner  and  other  manufacturer's  of  commer- 

1.  cial  fertilizers  in  this  State  a  high,  excessive  and  un- 
reasonable rate  for  the  transportation  of  commercial 

fertilizer,  and  prays  that  the  commission  reduce  the  rate 
for  the  transportation  of  said  article. 

We  think  these  averments  of  the  petition  were  sufficient 

to  support  the  order  of  the  commission  establishing  a  lower 

freight  rate  on  commercial  fertilizer,  made  in  this 

2.  case.  There  was  evidence  to  support  the  contention 
of  the  shippers  that  the  rates  established  by  the  com- 
mission were  practically  the  same  as  the  rates  fixed  by  the 
appeUants  for  the  shipment  of  their  fertilizer  when  shipped 
in  bulk;  but  it  seems  that  when  the  same  goods  were 
shipped  in  bags  a  higher  rate  was  charged  by  the  compa- 
nies. This  the  appellants  explain  by  saymg  that  they  did 
not  understand  that  the  commodity  shipped  in  bulk  as  acid 
phosphate  was  the  same  thing  as  that  shipped  in  bags  as 
"fertilizer,"  and  it  is  claimed  that  they  are  not  in  fact  the 
same  thing — ^that  one  is  the  raw  material  out  of  which  fer- 
tilizer is  manufactured,  and  the  other  is  the  manufactured 
product.  The  evidence  discloses  that  the  only  difference 
between  the  raw  material  and  the  manufactured  product 
consists  in  the  addition  to  the  raw  material  of  a  quantity  of 
cmders  properly  to  reduce  the  strength  of  the  phosphate 
80  that  it  will  answer  the  purpose  intended.  This  certainly 
would  not  be  such  a  change  in  the  nature  of  the  article 
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shipped  as  to  aflford  any  sufficient  reason  why  it  should  be 
given  a  different  classification  for  freight  tariff  purposes, 
and  would  of  itself  justify  the  conclusion  of  the  railroad 
commission  that  the  railway  companies  could  afford  to  haul 
the  fertilizer  at  the  same  rate  they  carry  the  alleged  raw 
material. 

The  evidence  ako  discloses  that  the  freight  rate  on  this 
class  of  goods  up  to  1899  was  about  what  the  commission 
made  it,  and  no  satisfactory  explanation  is  given  by  the 
companies  for  any  change  in  the  rate  since  1899.  There 
was  no  general  advance  in  freight  rates  at  that  time,  and 
no  reason  is  offered  why  there  should  have  been  an  advance 
in  the  freight  rate  on  this  particular  article. 

We  think,  therefore,  the  conclusion  of  the  commission 
ought  not  to  be  disturbed  upon  the  evidence.  It  is  there- 
fore affirmed. 

Roby,  C.  J.,  absent. 


Southern  Railway  Company  v.  Railroad 
Commission  of  Indiana. 

[Railroad  Commission  No.  5.    Filed  February  7,  1908.    Rehearing 
denied  June  10,  1908.] 

1.  Raitjioad  Commission. — Orders, — Complaint, — In  proceedings 
before  the  railroad  commis8ion  strictness  of  pleading  is  not  nec- 
essary; and  such  commission  may  frame  its  orders  irrespectlTe 
of  the  relief  asl^cd  for  in  the  petition,    p.  95. 

2.  Pleading. — Complaint. — ^Sufficiency  of, — If  the  finding  and  order 
of  the  railroad  commission,  declaring  a  freight  rate  unreasonable 
and  establishing  a  new  rate,  are  justifie<l,  it  is  immaterial  what 
ruling  is  made  on  the  objections  to  the  petition,  or  whether  the 
petition  states  facts  sufficient  to  show  unjust  discrimination,    p.  95. 

3.  Railboad  Commission.  —  Freight  Rates, — EiHd^twe, — Evidence 
that  other  railroads  extending  through  similar  country  had 
lower  rates,  and  that  the  defendant  company  had  a  less  rate 
for  the  same  freight,  when  shii)ped  in  the  opposite  direction, 
authorizes  the  reduction  of  the  company's  rates,  where  such  com- 
pany fails  to  show  peculiar  conditions  necessitating  such  higher 
rate,  the  question  being  one  of  fact    p.  95. 
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1  Railsoad  Commission. — Freight  Rates,— Adjustment, — Develop- 
ment of  Country, — Railroad  companies  have  the  right  to  adjust 
rates  in  such  manner  as  to  assist  in  the  development  of  the  coun- 
try where  situated,    p.  96. 

5.  ^hM^— Freight  Rates.— Points  Considered,— Burden  of  Proof, — 
In  determining  a  proper  freight  rate  the  railroad  commission 
should  consider  the  cost  of  the  road  and  its  equipment,  cost  of 
maintenance,  cost  of  operation,  amount  of  business,  comi)etition, 
ctiaracter  of  freight,  charge  by  others  for  similar  services,  and 
other  things  affecting  the  matter;  and  where  the  petitioner  has 
produced  the  evidence  within  his  power,  making  a  prima  facie 
case,  the  burden  is  upon  defendant  to  produce  evidence  showing 
the  reasonableness  of  the  company's  rates,    p.  07. 

6.  ^LMJL—Freight  Rates,— Intrastate.— Constitutional  Law,— The 
railroad  commission  has  the  legal  right  to  establish  freight  rates 
between  New  Albany  and  Boonville,  and  New  Albany  and  Oak- 
land City,  such  points  being  wholly  within  the  State,    p.  98. 

7.  Sauk.— Freight  Rates, — Establishment, — Subsequent  Changes, — 
Rates  fixed  by  the  railroad  commission  are  not  void,  because  in 
peri)etnity,  since  they  may  subsequently  be  changed  by  the  com- 
mission,   p.  98. 

8.  Same.  —  Rates,  —  Establishment, —  Confiscation,— Constitutional 
Law,— The  railroad  commission  act  (Acts  1905,  p.  83,  §§5405a- 
5K)5y  Bums  1905)  is  not  void  on  the  ground  that  it  compels  rail- 
road companies  to  accept  a  rate  established  by  the  commission 
before  it  has  time  to  have  such  rate  declared  confiscatory,  the 
presumption  being  that  the  fixed  rate  is  lawful,    p.  98. 

9.  Same.  —  Rates,  —  Establishment,  —  Judicial  Action,  —  Constitu- 
tional Law, — ^The  railroad  commission  act  (Acts  1905,  p.  83, 
f§5405a-5405y  Bums  1905)  is  not  unconstitutional  on  the  ground 
that  the  commission,  having  no  Judicial  i)ower8,  has  no  power 
under  the  act  to  establish  a  rate  until  it  finds  the  company's 
rate  to  be  unreasonable,  and  must  therefore  exercise  a  Judicial 
power  to  determine  the  unreasonableness  of  such  rate.    p.  100. 

10.  Same.  —  Rates, — Establishment, — Appeal, — Judicial  Acts, — ^The 
railroad  commission  act  (Acts  1905,  p.  83,  §$5405a-5405y  Burns 
1905)  is  not  void  on  the  ground  that  on  api^eal  from  the  commis- 
sion's order  fixing  a  rate  the  Api)ellate  Court  has  no  i)ower  to 
determine  a  proper  rate,  since,  if  it  be  conceded  that  the  Appel- 
late Court  cannot  revise  the  rate  appealed  from,  the  courts  are 
open  to  the  companies  to  restrain  the  enforcement  of  the  fixed 
rate.  p.i01. 

11.  Constitdtional  Law. — Special  Privileges, — Railroads. — Inter- 
«r5on  Railroads. — Railroad  Commission. — ^The  railroad  commis- 
Blon  act  (Acts  1905,  p.  83,  §85405a-5405y  Bums  1005)  is  not  void, 
as  class  legislation  and  as  granting  special  privileges,  in  tliat  it 
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applies  to  steam  railroads  and  not  to  Interurbans,  there  being 
room  for  classification — at  least  as  to  freight  rates,  p.  102. 
12.  Statutes. — Divisibility. — Railroad  Commission  Act. — Rates. — 
Passenger.— Freight. — ^The  railroad  commission  act  (Acts  1905, 
p.  83,  §§5405a-5405y  Bums  1905)  is  separable,  and  even  if  that 
portion  relating  to  passenger  rates  be  invalid,  that  relating  to 
freight  rates  would  not  be  affected,    p.  104. 

Prom  Railroad  Commission  of  Indiana;  Union  B.  Eunt, 
Chairman,  Charles  V.  McAdams  and  WUliam  J.  Wood, 
Commissioners. 

Appeal  from  an  order  of  the  Railroad  Commission  of  In- 
diana, by  the  Southern  Railway  Company.  Order  con- 
firmed. 

Alex.  P.  Humphrey  and  John  D.  Welman,  for  appellant. 
James  Bingham,  Attorney-General,  Merrill  Moores  and 
Charles  V.  McAdams,  for  appellee. 

RabB;  J. — Edward  T.  Slider,  who  avers  that  he  is  a  coal 
dealer  and  shipper  doing  business  in  the  city  of  New  Al- 
bany, Indiana,  on  the  appellant's  line  of  railroad,  filed  his 
petition  with  the  Railroad  Commission  of  Indiana,  aUeginer 
that  the  appellant's  freight  rates  on  coal  from  said  city  of 
New  Albany  to  certain  named  stations  on  appellant's  line 
of  road  in  this  State  west  of  New  Albany  were  excessive 
and  unreasonable,  and  claiming  also  that  in  the  fixing  of 
the  appellant's  schedule  of  freight  rates  on  coal  it  had  un- 
justly discriminated  against  the  petitioner  and  other  ship- 
pers of  coal  from  New  Albany  in  favor  of  coal  shippers  at 
Oakland  City  and  Boonville,  and  that  it  had  unjustly  dis- 
criminated in  its  said  freight  rates  against  the  city  of  New 
Albany  and  in  favor  of  said  localities  of  Oakland  City  and 
Boonville.  Such  proceedings  were  had  on  such  petition  as 
resulted  in  an  order  of  the  commissioners  revising  the 
freight  rates  of  appellant  on  coal  between  the  points  named, 
and  establishing  a  lower  rate  than  that  fixed  by  the  appel- 
lant. 

The  case  is  brought  to  this  court  under  the  provisions  of 
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sections  six  and  six  and  one-half  of  the  act  of  1905  (Acts 
1905,  p.  83,  §§5405f,  5405g  Bums  1905),  creating  the  rail- 
road commission,  and  a  concise  statement  of  appellant's 
causes  of  complaint  is  filed  in  this  court. 

The  objections  urged  here  against  the  proceedings  of  the 
commission  are:  (1)  That  the  petition  is  insufficient  to 
form  a  basis  of  any  action  by  the  commission;  (2)  that  the 
evidence  is  not  sufficient  to  sustain  the  allegation  of  unjust 
discrimination  contained  in  the  petition;  (3)  that  there  is 
no  proof  that  the  existing  charges  of  the  appellaht  were 
mu-easonable,  or  that  the  rates  ordered  by  the  commission 
were  reasonable;  (4)  that  the  appellant's  motion  to  dis- 
miss the  petition  should  have  been  sustained,  because  the 
evidence  shows  that  the  coal  shipped  by  the  petitioner  was 
interstate  commerce;  (5)  that  the  rates  fixed  by  the  order 
of  the  commission  are  in  perpetuity;  (6)  that  the  rates 
fixed  by  the  commission  deprive  the  appellant  of  its  prop- 
erty without  due  process  of  law,  in  (a)  that  it  denies  to 
the  appellant  the  right  to  collect  the  rates  fixed  by  it  for 
transportation  of  freight,  in  the  absence  of  a  judicial  de- 
termination that  such  rates  are  unreasonable;  (b)  that  the 
law  gives  the  commission  the  power  to  fix  rates  only  in 
eases  where  the  railroad  companies  have  made  unreason- 
able rates,  and  that  the  commission,  having  no  judicial  pow- 
ers, cannot  determine  the  question  of  reasonable  rates;  (c) 
that  the  remedy  afforded  by  the  act,  to  the  party  aggrieved 
by  the  commission's  decision,  of  appeal  to  this  court  is  in- 
effective, for  the  reason  that  this  court,  being  a  judicial 
body,  cannot  exercise  legislative  power  and  revise  the  rates 
fixed  by  the  commission,  as  contemplated  by  the  provisions 
of  the  act  granting  the  right  of  appeal  to  this  court;  (7) 
that  the  act  denies  to  steam  roads  the  equal  protection  of 
the  law,  and  grants  to  interurban  roads  immunities  not  per- 
mitted to  the  steam  roads. 

We  will  consider  these  propositions  in  the  order  in  which 
they  are  presented.     The  petition  on  which  this  matter 
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was  heard  before  the  railroad  commission  was  in  two  para- 
graphs. The  first  paragraph,  after  the  formal  averments 
regarding  the  petitioner's  business  and  the  location  of  the 
appellant's  road,  avers  that  the  appellant  refuses  to  trans- 
port coal  for  the  petitioner  from  New  Albany  westward 
over  its  road  to  Georgetown  for  less  than  fifty  cents  per 
ton,  to  Corydon  for  less  than  seventy  cents  per  ton,  to  Ma- 
rengo for  less  than  eighty  cents  per  ton,  to  English  for  less 
than  eighty  cents  per  ton,  to  Huntingburgh  for  less  than 
$1  per  ton,  to  Oakland  City  for  less  than  $1.20  per  ton,  to 
Jasper  for  less  than  $1.10  per  ton,  to  Rockport  for  less  than 
$1.20  per  ton,  to  Boonville  for  less  than  $1.20  per  ton,  while 
it  transports  coal  from  the  Indiana  mines  situated  around 
Oakland  City  and  Boonville  eastwardly  to  the  city  of  New 
Albany,  a  distance  of  100  miles,  at  a  rate  of  forty  cents  per 
ton;  that  the  expense  of  transporting  freight  in  one  direc- 
tion over  appellant's  road  is  substantially  the  same  as  in 
the  other;  that  there  is  practically  no  competing  lines  be- 
tween the  points;  that  these  rates  create  an  unjust  dis- 
crimination against  the  city  of  New  Albany  and  the  coal 
shippers  in  and  near  said  city,  and  give  to  Oakland  City 
and  shippers  in  and  near  that  place  an  undue  preference 
over  shippers  of  coal  in  and  near  New  Albany,  and  particu- 
larly the  petitioner. 

The  second  paragraph  avers  substantially  the  same  facts 
that  are  set  up  in  the  first,  and  also  alleges  that  the  rates 
charged  by  appellant  upon  coal  shipments  from  New  Al- 
bany to  the  points  named  are  excessive  and  unreasonable, 
and  sets  out  a  schedule  of  rates  which  it  avers  are  reason- 
able. 

It  is  contended  that  the  facts  set  forth  in  the  first  para- 
graph of  the  petition  fail  to  show  an  unjust  discrimination 
against  the  city  of  New  Albany  or  the  petitioner,  and  that 
appellant's  special  objection  thereto  should  have  been  sus- 
tained; that  the  second  paragraph  does  not  state  facts 
showing  that  the  existing  rates  established  by  the  railrofid 
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company  are  unreasonable,  and  that  the  commission  was 
absolutely  bound  either  to  accept  the  rates  specified  in  the 
petition  as  being  reasonable,  or  to  reject  the  petition,  even 
though  they  should  find  that  the  rates  established  by  the 
company  were  unreasonable. 

No  strictness  of  pleading  is  required  in  proceedings  be- 
fore the  railroad  commission,  and  it  is  vested  with  ample 
power  to  frame  its  orders,  as  the  substantial  justice 

1.  of  the  case  may  require,  irrespective  of  the  relief 
asked  for  in  the  petition.     Chicago,  etc.,  B.  Co.  v. 

Railroad  Com,,  etc.  (1906),  38  Ind.  App.  439. 

The  finding  of  the  commission  was  that  the  established 

rates  of  the  company  for  freight  on  coal  from  New  Albany 

to  the  points  named  in  that  order  were  unreasonable, 

2.  and  different  rates  were  established  by  the  commis- 
sion.    If  this  finding  and  order  were  justified,  it  was 

immaterial  what  ruling  the  commission  made  on  the  objec- 
tions to  the  first  paragraph  of  the  petition,  or  whether 
either  paragraph  stated  facts  sufficient  to  show  unjust  dis- 
crimination. The  second  paragraph  in  plain  terms  sets 
forth  what  appellee's  freight  rates  on  coal  were  from  New 
Albany  to  the  points  named,  and  charged  in  concise  and  un- 
mistakable terms  that  these  rates  were  unreasonable.  This 
statement  fully  apprised  appellant  of  what  it  was  required 
to  meet  before  the  commission.  It  was  unnecessary  to  set 
oat  in  the  petition  evidentiary  facts  by  which  it  was  pro- 
posed to  prove  that  the  rate  established  by  the  company 
was  unreasonable.  The  objections  to  this  paragraph  of  the 
petition  were  properly  overruled. 

It  is  contended  that  the  evidence  is  insufficient  to  show 
that  the  rate  established  by  the  company  was  unreasonable, 
or  that  the  rates  established  by  the  commission  were 
3.   reasonable.     There  was  evidence  before  the  commis- 
sion as  to  the  rates  charged  for  freight  on  coal  by 
numerous  other  railroads  in  the  neighborhood  where  the 
conditions,  with  reference  to  the  character  of  the  country 
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through  which  the  road  ran,  were  similar  to  the  country- 
appellant's  road  passed  through,  where  the  grades  must 
necessarily  have  been  much  the  same,  where  the  cost  of  con- 
structing roads  and  of  moving  trains  could  not  have  been 
materially  different,  and  where  the  volumie  of  the  traffic 
must  have  been  about  the  same,  and  showing  a  much  lojver 
rate  than  the  rate  established  by  the  appellant  for  a  similar 
haul;  and  the  rate  shown  in  evidence,  established  by  the 
appellant,  for  the  same  character  of  freight  going  over  its 
road  between  the  same  points  in  the  opposite  .direction  was 
proper  to  be  considered,  the  evidence  showing  that  the 
grades  on  the  road  and  the  expense  incidental  to  moving 
the  trains  could  not  have  been  essentially  different  going 
in  one  direction  from  what  they  were  going  in  the  other. 

It  is  true  the  company  is  not  bound  to  make  the  same 
rate  for  freight  going  in  either  direction  between  the  same 
points  on  its  road,  and  there  may  be  many  reasons  why  the 
railroad  company  would  be  justified  in  making  a  wide  dif- 
ference in  such  rates.  There  may  exist  reasons  that  will 
justify  a  railroad  company  in  giving  rates  for  the  trans- 
portation of  certain  articles  over  its  road  for  even  less  than 
the  actual  expense  of  transportation.  It  is  to  the  interest 
of  the  railroad  company  and  of  the  public  at  large  to  en- 
courage the  full  development  of  all  the  natural  re- 
4.  sources  of  the  country  through  which  a  road  passes, 
and  the  company  has  a  right  to  adjust  its  freight 
rates  in  such  manner  as  will  best  promote  this  end.  But 
the  railroad  commission  and  this  court  are  justified,  in  the 
absence  of  any  showing  to  the  contrary,  in  assuming  that 
freight  rates  fixed  by  the  railroad  company  are  such  as  will 
be  remunerative  to  the  company,  and,  where  it  fixes  a  rate 
on  coal  at  fifty  cents  per  ton  from  Oakland  City  to  New 
Albany,  we  have  a  right  to  assume,  in  the  absence  of  a  con- 
trary showing,  that  the  company  can  carry  the  freight  at 
that  rate  at  a  profit.  And  where  there  cim  be  no  very  sub- 
stantial difference  in  the  cost  of  moving  trains  in  one  direc- 
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tion  from  moving  them  in  the  other,  the  commissioners 
would  be  fully  justified  in  finding  that  a  freight  rate  es- 
tablished by  the  company  that  is  more  than  double  between 
the  same  points  in  one  direction  over  its  road  from  what  it 
is  in  the  other,  is  unreasonably  high,  and  that  a  reduction 
of  the  high  rate  so  aa  to  leave  it  from  twenty-five  to  fifty 
per  cent  higher  than  the  low  rate  will  not  be  unreasonable. 
The  question  is  one  of  fact  to  be  determined  from  all  the 
evidence  that  can  be  gathered  upon  the  subject.  East  Tenn,, 
etc,  R.  Co.  V.  Interstate  Commerce  Com,  (1901),  181  U.  S. 
1,  21  Sup.  Ct.  516,  45  L.  Ed.  719;  Judson,  Interstate  Com- 
merce, §175. 

It  is  true  that  a  great  variety  of  things  are  proper  to  be 
considered  in  fixing  a  rate  by  the  rate-making  power,  among 
other  things,  the  cost  of  building  and  equipping  the 
5.  road,  the  expense  of  operating  it,  the  cost  of  main- 
tenance, the  volume  of  business,  competition,  charac- 
ter of  freight  to  be  transported,  the  usual  charge  by  others 
engaged  in  the  same  business  for  similar  services.  Many 
of  these  things  essential  to  enable  the  commission  fully  to 
understand  and  intelligently  to  act  in  the  matter  are  pecu- 
liarly within  the  knowledge  of  the  railroad  company  whose 
rate  is  challenged,  and  are  not  obtainable  by  the  party  mak- 
ing the  challenge.  This  is  true  with  reference  to  the  capi- 
talization of  the  road,  the  expense  of  its  construction,  ex- 
penses of  maintaining  and  operating  the  same,  the  peculiar 
conditions  existing  that  would  justify  a  low  rate  in  one 
ease,  and  a  high  one  for  apparently  similar  services  on  their 
own  line  in  another.  And  where  the  petitioner  has  pre- 
sented all  the  evidence  reasonably  within  his  reach,  and 
such  evidence  makes  a  prima  facie  case,  it  rests  upon  the 
railroad  company  to  bring  before  the  commission  such  facts 
as  are  peculiarly  within  its  knowledge  that  will  tend  to  sus- 
tain the  reasonableness  of  their  charges  in  the  given  case. 

Indianapolis  St.  B.  Co.  v.  Darnell  (1904),  32  Ind.  App. 

687. 
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It  is  claimed  on  the  part  of  appellant  that  the  proof 

shows  that  the  commission  had  no  jurisdiction  to  hear  the 

matter  in  controversy,  for  the  reason   that  it  ap- 

6.  peared  that  the  coal  handled  by  the  petitioner  was 
interstate  traffic.  This  contention  cannot  be  sus- 
tained. What  the  petitioner  complains  of  is  the  local  freight 
rate  from  New  Albany  to  points  in  this  State  on  appel- 
lant's road  west  of  that  point,  and  not  the  freight  on  some 
particular  shipment.  It  is  purely  a  local  freight  rate  that 
is  in  controversy. 

Nor  can  the  contention  of  appellant  that  the  rates  fixed 

by  the  commission  are  in  perpetuity  affect  the  question.    If 

they  were  reasonable  and  just,  and  the  commission 

7.  had  the  power  to  make  them,  they  would  stand  until 
changing  conditions  would  affect  the  rights  of  the 

railroad  company.  If  the  r^tes  were  established  in  the  first 
instance  by  the  legislature,  they  would  necessarily  be  in 
perpetuity,  that  is,  they  would  stand  until  changed  by  legis- 
lative enactment  or  declared  void  by  the  court  as  being  con- 
fiscatory; and  if  they  were  reasonable  and  just  this  could 
not  be  done.  This  rate-making  power  possessed  by  the 
legislature  it  has  transmitted  to  the  Railroad  Commission 
of  Indiana.  We  think,  however,  that  the  railroad  commis- 
sion act,  fairly  construed,  gives  the  commission  power  to  re- 
vise any  rate  fixed  by  it,  on  the  petition  of  a  railroad  com- 
pany, or  any  other  party  interested. 

It  is  earnestly  insisted  that  the  railroad  commission  act 
(Acts  1905,  p.  83,  §§5405a-5405y  Burns  1905)   is  void  be- 
cause it  deprives  a  company  of  its  property  without 

8.  due  process  of  law,  in  that  it  prohibits  a  company 
from   collecting  the   rates  fixed   by   it   before   such 

rates  have  been  judicially  held  to  be  unreasonable.  Conced- 
ing the  power  in  the  commission  to  establish  rates,  the  rates 
established  by  it  will  be  presumed  to  be  reasonable,  and  will 
be  effective  until  attacked  and  set  aside  by  judicial  pro- 
ceeding.    Chicago,  etc.,  R,  Co,  v.  Minnesota  (1890),  134  U. 
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S.  418,  10  Sup.  Ct.  462,  33  L.  Ed.  970;  8L  Louis,  etc.,  B. 
Co,  V.  Gill  (1895),  156  U.  S.  649,  15  Sup.  Ct.  484,  39  L.  Ed. 
^1;  Southern  Pac.  Co.  v.  Boards  etc,  (1896),  78  Fed.  236. 
The  Railroad  Commission  of  Indiana  stands  for  the  legis- 
lature, and  it  could  hardly  be  contended  that  the  legislature 
would  have  no  power  to  fix  a  maximum  rate  of  transporta- 
tion for  a  public-service  common  carrier  until  there  had 
been  a  judicial  declaration  that  the  rate  fixed  by  the  car- 
rier was  unreasonable.  Upon  this  question  we  concur  in 
the  views  expressed  by  Mr.  Justice  Miller  in  the  case  of 
Chicago,  etc.,  B.  Co.  v.  Minnesota,  supra:  **(1)  In  regard 
to  a  business  of  common  carriers  limited  to  points  within  a 
single  state,  that  state  has  the  legislative  power  to  establish 
the  rates  of  compensation  for  such  carriage.  (2)  The  pow- 
er which  the  legislature  has  to  do  this  can  be  exercised 
through  a  commission  which  it  may  authorize  to  act  in  the 
matter,  such  as  the  one  appointed  by  the  legislature  of 
Minnesota  by  the  act  now  under  consideration.  (3)  Neither 
the  legislature,  nor  such  commission  acting  under  the  au- 
thority of  the  legislature,  can  establish  arbitrarily  and  with- 
out regard  to  justice  and  right  a  tariff  of  rates  for  such 
transportation,  which  is  so  unreasonable  as  practically  to 
destroy  the  value  of  property  of  persons  engaged  in  the 
carrying  business  on  the  one  hand,  nor  so  exorbitant  and 
extravagant  as  to  be  in  utter  disregard  of  the  rights  of  the 
public  for  the  use  of  such  transportation  on  the  other. 
(4)  In  either  of  these  classes  of  cases  there  is  an  ultimate 
remedy  for  the  parties  aggrieved  in  the  courts  for  relief 
against  such  oppressive  legislation,  and  especially  in  the 
courts  of  the  United  States,  where  the  tariff  of  rates  estab- 
lished, either  by  the  legislature  or  by  the  conunission,  is 
such  as  to  deprive  a  party  of  his  property  without  due  proc- 
ess of  law.  (5)  Until  the  judiciary  has  been  appealed  to 
to  declare  the  regulations  made,  whether  by  the  legislature 
or  by  the  commission,  voidable  for  the  reasons  mentioned, 
the  tariff  of  rates  so  fixed  is  the  law  of  the  land,  and  must 
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be  submitted  to  both  by  the  carrier  and.  the  parties  with 
whom  he  deals.**  This  view  has  been  quoted  with  approval 
by  the  Supreme  Court  in  St.  Louis,  etc.,  R.  Co.  v.  Oill, 
supra.  Such  being  the  law,  it  follows  that  the  freight  rate 
established  by  the  commission  cannot  be  said  to  be  in  vio- 
lation of  the  constitutional  provision  declaring  that  the 
property  of  a  citizen  shall  not  be  taken  without  due  process 
of  law. 

But  it  is  contended  that  the  commission  had  no  power 

under  the  act  to  establish  rates  until  the  rate  established  by 

the  company  had  been  found  to  be  unreasonable,  and 

9.  that  the  question  as  to  whether  the  rate  fixed  by  the 
company  was  reasonable  or- unreasonable  was  a  judi- 
cial question,  and  could  not  be  determined  by  the  commis- 
sion, which  exercises  not  judicial  but  legislative  power;  in 
other  words,  that,  while  the  act  undertook  to  clothe  the 
commission  with  power  to  establish  rates,  yet  it  could  not 
vest  it  with  power  to  ascertain  the  facts  essential  to  predi- 
cate its  exercise  of  power  upon.  We  think  this  position  is 
not  tenable. 

It  is  true  that  the  railroad  commission  possesses  only 
legislative  and  not  judicial  powers.  We  think  the  delega- 
tion of  the  power  to  fix  rates  necessarily  carried  with  it  the 
power  on  the  part  of  the  commission  to  ascertain  and  de- 
termine the  facts  upon  the  existence  of  which  it  became  the 
commission's  duty  to  act  in  the  matter.  Its  decision  of  such 
questions  is  not  a  judicial  determination,  and  has  none  of 
the  attributes  of  a  judgment.  The  commission's  decision 
of  all  questions,  the  determination  of  which  are  essential  to 
the  performance  of  any  of  the  duties  imposed  upon  it  by 
the  act  under  consideration,  is  precisely  the  same  in  effect 
as  the  determination  by  a  large  number  of  administrative 
officers  of  facts  necessary  to  be  determined  by  them  in  the 
exercise  of  the  powers  and  performance  of  the  duties  im- 
posed upon  them  by  law.  No  one  has  ever  contended  that 
such  officers  had  not  the  power  to  decide  such  questions,  or 


MAT  TERM,  1908.  101 

Southern  R.  Go.  v.  Railroad  Com.,  etc. — 12  Ind.  App.  DO. 

that  their  decisions,  when  made,  were  of  a  judicial  charac- 
ter. Had  the  legislature,  by  direct  legislative  enactment,\ 
undertaken  to  establish  rates  or  charges  for  public  service 
corporations,  it  would  of  necessity  have  been  compelled  to 
determine  in  the  first  place  what  was  a  reasonable  rate,  in 
order  intelligently  to  exercise  its  power  in  that  respect.  It 
would  hardly  be  contended  that  the  power  of  the  legislature 
to  enact  such  legislation  would  be  paralyzed  because  it 
could  not  determine  the  reasonableness  of  the  proposed 
legislative  rate,  it  being  a  subject  of  judicial  investigation 
and  determination.  And  if  this  question  could  not  be 
raised  against  the  exercise  of  legislative  power  directly,  we 
think  it  can  not  be  raised  against  the  exercise  of  such  power 
through  the  medium  of  the  commission,  and  that  this  objec- 
tion is  not  well  founded. 

It  is  further  contended  that  the  act^gvdn^Ji)  the  party 
aggrieved  by  any  action  or  decision  of  the  railroad  commis- 
sion the  right  to  appeal  to  the  Appellate  Court  is 

10.  ineffective,  and  affords  the  railroad  company  or  com- 
mon carrier  affected  no  right  to  have  his  case  judi- 
cially heard,  for  the  reason  that  while  the  act  undertakes  to 
clothe  this  court  with  power  to  hear  and  determine  the  ques- 
tion as  to  the  reasonableness  of  the  rate  declared  by  the 
railroad  commission,  and  if  the  rate  fixed  by  the  commission 
is  found  to  be  unreasonable,  to  fix  a  reasonable  rate,  this 
court  cannot  act  because  the  legislature  cannot  cast  upon 
it  the  power  to  fix  rates.  This  point  may  be  conceded,  and 
yet  it  does  not  affect  the  question.  This  court  would  un-\ 
doubtedly  have  the  power  to  adjudge  as  unreasonable  the 
rate  fixed  by  the  railroad  commission,  and  to  set  it  aside^ 
This  question  was  considered  and  determined  adversely  to 
appellant's  contention  by  this  court  in  the  case  of  Chicago, 
etCf  R.  Co.  v.  Railroad  Com.,  etc,  supra.  The  courts  are 
open  to  the  railroad  company  affected,  and  if  the  rate  fixed 
by  the  commission  was  unreasonable  and  confiscatory  in 
character,  it  could  enjoin  its  enforcement  precisely  the  same 
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as  it  could  the  same  character  of  rate  fixed  by  direct  act  of 
the  le^slature. 

It  is  finally  contended  that  the  railroad  commission  act 

(Acts  1905,  p.  83,  §5405a  et  seq.  Bums  1905)  is  void  as 

being  in  contravention  of  the  provision  in  the  14th 

11.  amendment  to  the  federal  Constitution,  declaring 
that  no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  law,  and  of 
section  23,  article  1,  of  the  state  Constitution,  declar- 
ing that  the  Greneral  Assembly  shall  not  grant  to 
any  citizen  or  class  of  citizens  privileges  or  immuni- 
ties which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens,  in  that  the  law,  so  far  as  it  relates  to 
the  subject  of  rates  and  penalties,  exempts  interurban  rail- 
roads from  its  operation,  the  contention  being  that  the  in- 
terurban railroads  are  engaged  in  the  same  business  in 
which  the  steam  roads  engage,  that  they  are  rivals,  compe- 
ting for  the  same  trade,  the  only  practical  difference  be- 
tween them  being  in  the  motive  power  by  which  their  cars 
are  propelled,  and  that  aU  of  the  differences  between  them 
are  insufficient  to  justify  their  separation  into  distinctive 
classes  for  any  legislative  purpose. 

We  recognize  fully  the  duty  of  the  courts  to  guard  and 
protect  to  the  fullest  extent,  against  legislative  encroach- 
ment, the  rights  of  the  citizen  to  equality  before  the  law 
conferred  upon  him  by  the  provisions  of  the  federal  and 
state  Constitutions.  We  also  recognize  that  the  appel- 
lant, though  an  artificial  person,  is  entitled  to  the  ben- 
efit of  these  provisions.  Upon  the  other  hand,  it  is  claimed 
by  the  appellee,  and  not  denied  by  appellant,  that  the  legis- 
lature may  properly  classify  subjects  of  legislation,  and  en- 
act laws  conferring  rights  and  imposing  burdens  on  the 
created  class  that  are  not  accorded  to  or  imposed  upon  those 
who  do  not  come  within  the  class,  according  to  the  legisla- 
tive view  of  what  is  most  conducive  to  the  public  welfare. 
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And  it  is  contended  by  the  appellee,  and  denied  by  the  ap- 
pellant, that  the  diflPerence  between  the  steam  and  the  in- 
terurban  railroads  is  of  such  a  character  as  to  justify  sep- 
aration into  different  classes,  and  the  enactment  of  laws  ap- 
plying to  each  class  separately ;  so  that  the  decision  of  the 
question  as  to  the  constitutionality  of  the  law  under  consid- 
eration rests,  not  upon  any  dispute  about  the  rule  of  law 
proper  to  apply,  nor  any  dispute  regarding  the  facts,  but 
is  solely  a  question  of  the  application  of  the  admitted  rule 
to  the  undisputed  facts. 

The  railroad  commission  act  (Acts  1905,  supra)  deals 
with  a  number  of  distinct  subjects,  one  of  them  being  pas- 
senger rates;  another,  and  entirely  distinct,  subject  being 
the  classification  of  freight  and  freight  rates ;  and  another, 
not  entirely  distinct  from  the  last  subject  referred  to,  be- 
ing the  interchange  of  freight  business  between  connecting 
roads,  and  the  proper  adjustment  of  the  freight  rates  on 
freight  passing  over  more  than  one  company's  road.  We 
are  here  called  upon  to  consider  this  law  as  it  applies  to  the 
subject  of  freight  rates. 

It  might  be  that  in  reference  to  some  of  the  subjects  that 
are  legislated  upon  in  this  act  its  provisions  would  be  ob- 
noxious to  the  constitutional  provisions  that  have  been  re- 
ferred to.  For  instance,  steam  railroads  and  interurban 
electric  roads  may  stand  upon  exactly  the  same  footing 
so  far  as  the  passenger  traffic  is  concerned;  so  much  so 
that  any  legislative  enactment  that  gave  the  interurban  an 
advantage  over  the  steam  road,  or  that  put  the  steam  road 
to  a  disadvantage  not  imposed  upon  the  interurban  in  refer- 
ence to  this  business,  would  be  an  infringement  on  the  con- 
stitutional rights  of  the  companies  operating  the  steam 
roads,  and  therefore  void.  And  yet  in  the  other  provi- 
sions of  the  law,  particularly  that  relating  to  the  subject  of 
freight  traffic,  and  the  interchangd  of  freight  business  over 
connecting  roads,  the  conditions  might  be  such  as  not  only 
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to   justify,   but  to  require,   a  classification   of  the  steam 

roads  in  one  class,  and  legislating  with  reference  to  them 

upon  that  subject,  and  of  the  electric  roads  in  another  class. 

There  is  no  necessary  connection  between  the  legis- 

12.  lation  in  this  act  upon  passenger  traffics  and  on 
freight  traffics.  They  are  entirely  separate  and  dis- 
tinct. If  all  that  is  said  in  the  law  in  reference  to  passen- 
ger traffics  were  eliminated,  the  law  would  remain  entirely 
intelligible  and  capable  of  enforcement,  and  it  is  quite  man- 
ifest that  the  fact  that  the  legislature  could  not  properly 
legislate  upon  passenger  traffics  in  this  act  would  not  have 
changed  the  purpose  of  the  legislature  to  enact  the  other 
provisions  of  the  law;  and  where  this  is  true,  it  is  unneces- 
sary for  the  court  to  consider  the  effect  of  the  provisions  of 
the  law  with  reference  to  passenger  traffic,  as  to  whether 
they  are  in  derogation  of  the  appellant's  constitutional 
rights.  The  other  provisions  of  the  law  would  remain  ef- 
fective, even  though  this  one  fail.  Swartz  v.  Board,  etc. 
(1902),  158  Ind.  141,  and  cases  cited. 

Leaving  out  of  consideration  the  similarity  of  the  pas- 
senger business  conducted  by  the  interurban  and  steam  rail- 
roads, and  considering  only,  and  comparing  only, 
the  freight  business  of  the  steam  roads  with  the  freight 
business  of  the  interurbans,  the  question  does  not  seem  a 
difficult  one.  The  interurban  road,  it  is  true,  is  a  common 
carrier  of  freight,  but  it  is  so  only  in  a  very  limited  sense. 
It  holds  itself  out  to  carry  only  light  packages,  and  deliver 
the  same  along  its  own  line.  It  does  not  undertake  to 
transport  freight  in  car-load  quantities,  as  do  the  steam 
roads;  it  is  not  equipped  to  handle  those  articles  which 
form  the  most  important  part  of  the  internal  commerce  of 
the  State,  and  which  steam  roads  are  specially  built  and 
equipped  to  handle,  such  as  the  products  of  the  soil,  the 
mines,  the  quarries,  and  the  factories;  and,  while  steam 
roads  may  also  carry  light  freight,  such  as  is  handled  by  in- 
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terurban  roads,  this  is  a  very  insignificant  part  of  their 
business.  The  great  bulk  of  their  business  consists  in  car- 
rying by  immense  train-loads.  They  transport  in  one  train 
hundreds  of  tons  of  freight  of  various  kinds,  coal,  stone, 
ore,  hogs,  cattle,  sheep,  grain,  machinery,  and  manufac- 
tured goods  of  all  kinds.  This  kind  of  freight  traffic  is  not 
engaged  in  by  the  interurban  lines.  Their  class  of  freight 
business  is  entirely  different  from  that  of  the  steam  roads. 
The  steam  roads  traverse  every  part  of  the  State.  Almost 
every  county  in  the  State,  and  nearly  every  town  of  any 
considerable  size  is  reached  by  the  steam  roads.  These  roads 
connect  with  each  other.  Their  tracks  are  of  the 
same  gauge.  They  are  so  laid  for  the  purpose  of  transfer- 
ring freight  by  the  car-load,  without  breaking  bulk,  from 
one  road  to  another.  The  cars  and  equipment  used  by  the 
steam  roads  are  built  and  equipped  with  the  view  that  they 
may  be  transferred,  as  convenience  of  the  business  requires, 
from  one  road  to  another.  The  character  of  freight  busi- 
ness which  is  carried  on  by  the  steam  roads  contemplates  a 
joint  haul  by  the  roads  of  a  large  portion  of  the  freightage, 
and  the  necessities  of  the  case  require  that  there  should  be 
proper  rules  and  regulations  governing  not  only  the  freight 
traflSc  upon  the  particular  lines  of  road,  but  the  freight 
tariffs  that  shall  be  charged  where  freight  is  carried  over 
different  lines  of  road.  All  of  these  things  are  matters  of 
common  knowledge,  of  which  the  legislature  presumably 
takes  cognizance,  and  of  which  the  court  is  bound  to  know, 
and  the  regulation  of  this  vast  commerce  carried  on  over 
these  steam  roads  requires  rules  that  could  have  no  possible 
relation  or  application  to  the  kind  of  freight  business  con- 
ducted over  interurban  lines,  and  forms  a  just  and  reason- 
able ground  for  a  legislative  classification  to  rest  upon. 

We  are  not  to  be  understood  as  holding  that  the  provi- 
sions of  the  railroad  commission  act  with  reference  to  the 
establishment  of  passenger  rates  is  invalid.    What  we  do 
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hold  is  that  it  is  not  necessary  for  this  court  to  consider 
that  question  in  deciding  the  question  that  is  presented  by 
the  record  in  this  case. 

The  order  made  by  the  railroad  commission  in  this  cause 
is  confirmed. 

Eoby,  C.  J.,  absent. 


Brelsford  v.  Aldridoe  et  al. 

[No.  (j,140.    Filed  June  11.  1908.] 

1.  Appeal. — Briefs.— Waiver, — Points  not  discussed  are  waived, 
p.  108. 

2.  Evidence. — Insanity. — Relations  Between  Testator  and  Child. — 
Wills. — Witnesses. — Competency. — In  a  daugliter's  contest  of  lier 
father's  will,  insanity  of  the  testator  being  one  of  the  grounds  of 
contest,  such  daughter  is  competent  to  testify  as  to  the  friendly 
relations  existing  between  herself  and  such  father,    p.  108. 

From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  Eliza  J.  Brelsford  against  Mary  E.  Aldridge 
and  others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Reversed. 

John  A,  Kersey  and  Daniel  Dilla,  for  appellant. 
Manley  &  Stricler  and  E.  E.  Friedline,  for  appellees. 

Watson,  J. — This  was  an  action  by  appellant,  only  child 
of  decedent,  Robert  F.  Wilfley,  to  have  declared  void  a  will 
alleged  to  have  been  executed  by  decedent. 

The  allegations  of  the  complaint  were,  in  substance:  (1) 
The  will  was  unduly  executed;  (2)  it  was  obtained  by  the 
undue  influence  of  Mary  E.  Aldridge,  then  Mary  B.  Oler; 
(3)  it  was  procured  by  the  undue  influence  of  Amos  L. 
Cray;  (4)  it  was  obtained  by  the  undue  influence  of  Mary 
E.  Aldridge  and  Amos  L.  Cray;  (5)  at  the  time  of  execut- 
ing said  pretended  will,  and  for  ten  years  theretofore,  dece- 
dent was  a  person  of  unsound  mind;  (6)  though  said  will 
devised  and  bequeathed  all  real  and  personal  property  to 
decedent's  ** beloved  wife,  Mary  E.  Wilfley,"  who  is  appel- 
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lee  Mary  E.  Aldridge,  at  the  time  of  executing  said  will 
said  beneficiary  was  not  his  wife,  nor  did  she  become  so  until 
nine  days  after  such  pretended  execution,  but  that  for  more 
than  six  months  theretofore  she  had  cohabited  illicitly  with 
decedent,  she  being  at  the  time  the  wife  of  one  Martin  Oler, 
from  whom  she  procured  a  divorce  June  9,  1902 ;  that  she 
married  decedent  June  24,  1902,  but  the  will  purported  to 
have  been  executed  June  15,  1902;  (7)  after  setting  out 
practically  the  same  allegations  as  were  contained  in  the 
sixth  specification,  it  was  alleged,  in  addition,  that  at  the 
time  Mary  B.  Aldridge  became  acquainted  with  decedent 
there  was  on  file  a  divorce  proceeding  by  her  then  husband, 
Martin  Oler,  but  that  a  decree  was  not  entered;  that  nev- 
ertheless decedent  took  her  to  his  home  and  kept  her  there 
until  his  death,  marrying  her  in  the  meantime  as  before' 
averred.  The  complaint  prayed  that  a  receiver  for  dece- 
dent's estate  be  appointed,  and  that  the  will  be  vacated  and 
set  aside. 

On  motion  of  appellee  Mary  B.  Aldridge  the  court  struck 
out  the  seventh  specification  of  the  complaint,  to  which  ac- 
tion an  exception  was  duly  taken.  Appellee  Cray  sepa- 
rately demurred  to  the  complaint  for  want  of  facts,  but  the 
demurrer  was  overruled.  Appellee  Mary  E.  Aldridge  then 
answered  in  two  paragraphs:  (1)  General  denial;  (2)  ad- 
mitting the  will,  and  that  it  purported  to  have  been  exe- 
cuted June  15,  1902,  but  averring  that  in  fact  it  was  exe- 
cuted after  the  marriage  of  said  appellee  with  decedent; 
that  the  date  aforesaid  was  an  error  by  the  scrivener,  and 
was  not  the  correct  date  of  the  will ;  and  denying  all  other 
averments  in  the  complaint.  Appellant  filed  a  reply  in 
general  denial  to  the  answer,  and  the  cause  being  at  issue, 
it  was  submitted  to  a  jury,  which  returned  a  verdict  for  ap- 
pellees.  Judgment  was  rendered  on  the  verdict. 

The  errors  assigned  for  consideration  in  this  court  are: 

(1)  Striking  out  the  seventh  specification  of  the  complaint; 

(2)  overruling  the  motion  for  a  new  trial 
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The  first  assignment  is  not  discussed  in  the  briefs,  there- 
fore it  is  deemed  to  be  waived.    Payne   v.    Moore 

1.  (1903),  31  Ind.  App.  360;  Robinson  &  Co.  v.  Hathr 
away  (1898),  150  Ind.  679. 

The  reason  first  discussed  by  appellant  for  granting  a 

new  trial  is  that  the  court  erred  in  refusing  to  allow  her  to 

testify  to  the  friendly  relations  between  herself  and 

2.  decedent.     The  objection  was  based  on  the  statute 
(§522  Bums  1908,  §499  R.  S.  1881),  wherein  it  is 

provided:  **In  all  suits  by  or  against  heirs  or  devisees, 
founded  on  a  contract  with  or  a  demand  against  the  an- 
cestor, to  obtain  title  to  or  possession  of  property,  real  or 
personal,  of,  or  in  right  of,  such  ancestor,  or  to  affect  the 
same  in  any  manner,  neither  party  to  such  suit  shall  be  a 
competent  witness  as  to  any  matter  which  occurred  prior  to 
the  death  of  the  ancestor.*'  The  construction  to  be  placed 
on  this  statute  was  enunciated  in  the  case  of  Lamh  v. 
Lamh  (1886),  105  Ind.  456.  The  question  was  whether  in 
an  action  to  contest  a  will  heirs  of  the  testator  were  com- 
petent to  testify  as  to  his  mental  soundness.  The  court  said : 
**The  purpose  of  the  statute  was  to  prevent  undue  advan- 
tage as  against  those  whose  interests  would  be  unjustly 
prejudiced  by  permitting  parties  to  testify  as  to  matters 
which  they  assume  were  known  only  to  them  and  the  de- 
ceased, or  as  to  matters  which,  from  their  nature,  could  only 
have  been  known  to  them  and  the  dead.  It  was  not  in- 
tended to  exclude  parties  from  testifying  in  cases  where  the 
subject  is  one  of  which  the  knowledge  the  parties 
profess  to  have  is  not  hidden  from  all  other  living  persons. 
There  is  nothing  in  the  spirit  of  the  statute,  and  certainly 
nothing  in  the  letter,  which  excludes  parties  from  testify- 
ing respecting  matters  open  to  the  observation  of  all  the 
friends  and  acquaintances  of  the  deceased.'*  This  rule  has 
often  been  approved.  Supreme  Lodge,  etc.,  v.  Andrews 
(1903),  31  Ind.  App.  422;  Staser  v.  Hogan  (1889),  120 
Ind.  207,  214;   Burkhart  v.  Gladish  (1890),  123  Ind,  337, 
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315;  M'allis  v.  Luhring  (1893),  134  Ind.  447  j  McDonald 
Y.  McDonald  (1895),  142  Ind.  55,  87. 

In  the  case  of  Swygart  v.  Willard  (1906),  166  Ind.  25, 
the  court  held  that  an  heir  was  competent  to  testify  as  to 
the  pleasant  relations  existing  between  him  and  his  father, 
as  tending  to  show  the  latter 's  sanity. 

Appellant  having  been  called  as  a  witness,  was  questioned 
as  follows:  **You  may  state  what  the  relations  were  be- 
tween you  and  your  father,  as  to  being  friendly  or  other- 
wise." Appellees  objected  on  the  ground  that  the  witness 
was  incompetent,  whereupon  appellant  offered  to  testify 
"that  the  relations  between  her  and  her  father  were  friend- 
ly in  character  as  between  parent  and  child,  and  that  she 
never  knew  of  any  occasion  that  he  would  have  to  feel  un- 
kindly towards  her."  The  court  sustained  the  objection 
and  appellant  duly  excepted. 

There  being  objections  made  to  the  competency  of  the 
witness  under  the  statute,  and  none  made  to  the  form  of  the 
qnestion,  under  the  authorities  heretofore  cited  this  witness 
was  competent  to  testify  to  such  facts  and  the  testimony 
should  have  been  admitted  as  tending  to  show  the  sanity  of 
the  testator.  We  are  not  at  liberty  to  speculate  as  to  the 
probable  effect  of  the  evidence  upon  the  jury.  The  only 
question  for  our  consideration  is  as  to  its  admissibility. 

Since  the  other  alleged  errors  may  not  arise  upon  another 
trial  of  this  cause,  it  is  not  necessary  to  consider  them  here. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  the  trial  court  to  sustain  the  motion  for  a  new  trial 

Roby,  J.,  absent. 
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Garard  et  al.  v.  Weaver  et  al, 

[No.  6,528.    Filed  June  11,  1908.] 

1.  Deeds. — Descriptiong. — Mistakes. — Evidence. — Circumstantial.  — 
Mistakes  In  the  description  in  a  deed  may  be  established  by  either 
direct  or  circumstantial  evidence,    p.  114. 

2.  Same.  —  Descriptions.  —  Mistakes.— Where  the  grantor  and 
grantee  measured  the  lands  to  be  conveyed,  marked  the  lines 
thereof  and  built  a  partition  fence  on  the  dividing  line,  the 
grantee  occupying  the  land  so  set  apart,  the  fact  that  the  de- 
scription in  the  deed  did  not  correctly  designate  such  land  does 
not  vitiate  such  deed ;  and  such  deed  may  be  corrected  In  a  suit 
therefor,    p.  114. 

3.  NoncE. — Possession. — Deeds. — Defective  Descriptions. — ^Actual 
possession  of  real  estate  held  under  a  deed  whose  description  Is 
defective  is  notice  to  the  world  of  the  occupant's  rights,    p.  114. 

Prom  Hancock  Circuit  Court;   Edward  W.  Felt,  Judge. 

Suit  by  (Jeorge  Weaver  and  another  against  Thomas  H. 
Holliday  and  others.  From  the  decree  entered,  Tunis  Gar- 
ard and  another  appeal     Affirmed. 

L.  8.  Baldwin  and  William  Ward  Cook,  for  appellants. 
Roberts  &  Vestal  and  Shirts  i&  Fertig,  for  appellees. 

Rabb,  C.  J. — In  February,  1887,  appellant  Tunis  Garard 
owned  all  of  the  southeast  quarter  of  section  twenty-three, 
and  of  the  southwest  quarter  of  section  twenty-four,  lying 
north  and  west  of  White  river,  in  township  eighteen  north, 
range  four  east,  in  Hamilton  county,  Indiana,  and  also 
the  lands  adjoining  upon  the  north.  At  that  date  he  en- 
tered into  a  parol  contract  with  Isaiah  and  Charlotta  Ap- 
plegate,  by  which  he  sold  to  them  eighty  acres  out  of  said 
tract,  the  parties  agreeing  that  the  boundaries  of  the  eighty 
acres  sold  should  be  ascertained  by  a  survey.  Pursuant  to 
this  agreement,  the  parties  mutually  employed  the  coimty 
surveyor  to  establish  said  lines,  and  he,  in  the  presence  of 
both  the  parties,  made  the  survey  and  established  the  bound- 
aries of  the  lands  sold,  to  the  mutual  satisfaction  of  the 
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contracting  parties,  and  the  purchaser  entered  upon  the 
possession  of  the  tract  surveyed.  Afterwards  said  pur- 
chaser and  the  appellant  Garard  jointly  erected  upcm  the 
north  line  of  said  eighty  acres  so  established  by  said  sur- 
veyor a. partition  fence  as  the  dividing  line  between  the 
lands  sold  by  said  appellant  to  said  Applegate  and  the 
lands  retained  by  him.  The  north  line  of  the  eighty-acre 
tract  referred  to,  so  established  by  the  surveyor  and  so 
agreed  to  by  the  parties,  came  within  seventeen  links  of  the 
line  mnning  east  and  west  through  the  center  of  sections 
twenty-three  and  twenty-four.  Afterwards  appellant  Gar- 
ard and  his  wife  undertook  to  convey  the  eighty  acres 
of  land  thus  sold  to  said  Applegate  and  wife,  and  in  the 
deed  executed  by  them  the  land  was  described  as  follows: 
"AH  that  part  of  the  southeast  quarter  of  section  twenty- 
three,  township  eighteen,  range  four,  west  of  White  river, 
sixty  acres,  and  all  that  part  of  the  southwest  quarter  of 
section  twenty-four,  township  eighteen,  range  four,  west  of 
White  river,  thirty-two  acres,  containing  ninety-two  acres 
in  all,  except  twelve  acres  off  the  north  side  of  said  two 
tracts  of  land,  hereby  conveying  eighty  acres."  By  this 
description  the  parties  meant  and  intended  to  convey  the 
land  sold  and  surveyed  to  and  taken  possession  of  by  the 
Applegates.  They  each  supposed  that  the  description  cor- 
rectly described  the  land,  and  meant  and  intended  to  use 
the  language  that  was  contained  in  the  deed.  As  a  matter 
of  fact,  however,  the  description  did  not  properly  describe 
the  land  sold.  The  purchasers,  Isaiah  and  Charlotta  Ap- 
plegate, and  their  grantees,  remained  in  the  full,  open  and 
notorious  possession  of  the  lands  included  within  the  survey 
before  mentioned  and  up  to  within  seventeen  links  of  the 
half-section  line,  as  aforesaid,  claiming  to  be  the  absolute 
owners  of  the  same  continuously  from  that  time  until  the 
beginning  of  this  action.  On  September  7,  1901, 
appellant  Tunis  Garard  conveyed  by  warranty  deed 
to  Michael    E.    Graves    the    northeast    quarter    of    sec- 
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tion  twenty-three,  and  the  northwest  quarter  of  sec- 
tion twenty-four,  lying  west  of  White  river,  and  twelve 
acres  oflf  of  the  whole  of  the  north  side  of  the  southeast 
quarter  of  section  twenty-three,  and  the  southwest  quarter 
of  section  twenty-four,  in  township  eighteen  north,  range 
four  east,  which  twelve  acres  last  described  was  meant  and 
intended  for  the  twelve  acres  excepted  from  the  deed  exe- 
cuted by  Tunis  Garard  to  Isaiah  and  Charlotta  Applegate, 
as  aforesaid.  Said  Michael  E.  Graves  afterwards  conveyed 
by  warranty  deed  the  same  twelve  acres  of  land  to  Thomas 
S.  Graves,  who  in  turn,  by  warranty  deed,'  conveyed  the 
same  to  the  appellees,  George  Weaver  and  Elmer  W.  Mas- 
ters, neither  of  said  grantees  having  any  actual  knowledge 
of  the  true  boundary  lines  of  the  eighty-acre  tract  of  land 
sold  by  appellant  Tunis  Garard  to  the  said  Applegates,  and 
surveyed  oflf  to  them,  as  heretofore  shown. 

After  the  purchase  of  said  land  by  Isaiah  and  Charlotta 
Applegate,  and  the  conveyance  of  the  same  to  them,  as  here- 
tofore shown,  said  Charlotta  died,  and  by  her  will  devised 
all  her  interest  in  said  premises  to  Isaiah  Applegate,  who 
afterwards  conveyed  the  same,  by  the  same  description  as 
was  contained  in  the  original  deed  from  Garard  to  the  Ap- 
plegates, to  one  HoUiday. 

Appellees  Weaver  and  Masters  brought  this  suit  against 
appellees  HoUiday  and  Graves  for  possession  and  to  quiet 
their  title  to  the  twelve  acres  mentioned  in  the  several  deeds 
of  conveyance  referred  to.  Appellee  HoUiday  answered 
the  complaint  by  a  general  denial,  and  filed  a  cross-com- 
plaint setting  up  the  facts  heretofore  set  forth  regarding 
the  purchase  and  sale  of  said  eighty  acres  of  land,  the  ascer- 
tainment of  the  boundaries  of  the  same,  the  possession  and 
occupancy  thereof,  the  execution  of  the  deed  from  Garard 
and  wife  to  Isaiah  and  Charlotta  Applegate,  the  succession 
by  him  to  their  title,  averring  that  a  mistake  was  made  in 
the  description  of  the  lands  intended  to  be  conveyed  in  the 
aforesaid  deed,  claiming  title  to  all  of  said  twelve  acres  ex- 
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cept  seventeen  links  off  of  the  north  side  thereof,  and  ask- 
ing for  a  correction  of  the  deed  and  a  decree  quieting  his 
title  to  the  land,  making  the  plaintiffs  in  the  original  suit, 
appellants  Garard  and  wife,  and  numerous  other  persons, 
parties  defendant  to  the  suit.  Appellees  Weaver,  Masters 
and  Graves  and  the  Garards  answered  the  cross-complaint  by 
a  general  denial.  All  the  other  defendants  filed  disclaim- 
ers. The  cause  was  submitted  to  the  court  for  trial,  a  spe- 
cial finding  of  facts  rendered,  and  conclusions  of  law  stated 
thereon,  to  which  conclusions  of  law  appellant  Tunis  Gar- 
ard excepted.  Appellants'  motion  for  a  new  trial  was  over- 
ruled and  decree  entered  in  favor  of  appellee  HoUiday  and 
against  appellees  Weaver  and  Masters  upon  the  complaint, 
and  in  favor  of  Holliday  against  all  the  defendants  to  the 
cross-complaint,  quieting  his  title  to  the  premises  in  dis- 
pute. From  this  decree  Tunis  and  Frances  Garard  alone 
appeal 

The  errors  relied  upon  for  a  reversal,  as  we  understand 
appellants'  contention,  are  that  the  evidence  is  insufficient 
to  sustain  the  finding  of  the  court,  and  the  finding  is  in- 
suflScient  to  support  the  conclusions  of  law;  that  the  evi- 
dence fails  to  support  the  averment  of  the  second  para- 
graph of  the  cross-complaint  and  of  the  finding  of  the  court 
that  there  was  a  mutual  mistake  made  in  the  description  of 
the  premises  intended  to  be  conveyed  by  the  deed  from 
Garard  and  wife  to  th6  Applegates.  The  special  findings 
of  the  court  set  forth  the  facts  as  they  have  already  been 
narrated 

The  evidence  clearly  shows,  and  there  is  no  dispute  about 
it,  that  appellant  Garard  sold  to  the  Applegates  eighty 
acres  of  land  off  of  his  land  lying  north  and  west  of  White 
river  in  quarter  sections  twenty-three  and  twenty-four,  de- 
scribed in  the  pleadings.  At  the  time  the  sale  was  made 
the  boundaries  of  the  land  were  not  fixed.  They  were  to  be 
ascertained  by  a  survey  afterwards  to  be  made.  This  sur- 
vey was  made,  and  the  north  boundary  line  established  to 
Vol.  42—8 
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the  evident  satisfaction  of  both  parties.  They  jointly 
erected  a  fence  upon  it,  and  Qarard  delivered,  and  the  Ap- 
plegates  took,  possession  of  the  premises  within  the  bounda- 
ries of  the  survey.  Garard  and  wife  afterwards  undertook 
to  convey  the  land  sold.  The  deed  had  no  other  purpose 
than  to  convey  the  land  that  had  been  sold  and  possession 
delivered  to  the  Applegates.  It  is  quite  apparent  that  none 
of  the  parties  knew  the  exact  location  of  the  north  line  of 
the  eighty-acre  tract  with  reference  to  the  half -section  line. 
It  was  not  surveyed  with  reference  to  the  half -section  line. 
The  evidence  shows  that  they  commenced  the  survey  on  the 
banks  of  White  river,  and  surveyed  north  for  the  purpose 
of  taking  in  a  scope  that  would  include  eighty  acres,  and 
they  meant  and  intended  by  the  description  contained  in 
the  deed  to  describe  that  particular  land.  They  evidently 
were  mistaken  as  to  the  proximity  of  the  north  line  of  the 
land  surveyed  to  the  half -section  line. 

The  fact  that  there  was  a  mistake  made  in  the  descrip- 
tion contained  in  the  deed  can  be  established  by  circum- 
stances as  well  as  by  direct  proof,  and  the  circum- 

1.  stances  disclosed  by  the  evidence  in  this  case  leave 
no  room  to   doubt  that  the   grantors,   Tunis   Gar- 
ard  and  wife,   meant   and   intended   to   convey,   and  the 
grantees,  Isaiah  and  Charlotta  Applegate,  meant  and  in- 
tended to  accept  the  identical  lands  that  were  sold  to  them 

by  Garard,  and  none  other.     There  is  no  room  to 

2.  doubt  that  what  they  believed  at  the  time  the  deed 
was  executed  was  that  said  conveyance  did  correctly 

describe  the  premises  included  within  the  boundaries  of  the 
survey.  Such  being  the  undoubted  meaning  and  intention  of 
the  parties,  and  the  grantees  being  in  the  actual  possession 
of  the  premises  during  all  the  time,  the  whole  world  was 
bound  to  take  notice  of  their  rights.  The  subsequent  pur- 
chasers, Michael  E.  and  Thomas  Graves,  Weaver  and 

3.  Masters,  would  be  bound  to  take  notice  of  the  right 
under  which  they  held  possession,  and  could  not  be- 
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coine  bona  fide  purchasers  of  the  property,  even  if  they  were 
here  in  this  court  insisting  that  they  were  entitled  to  hold 
the  property  as  against  the  appellee.  Noyes  v.  Hall  (1877), 
97  U.  S.  34,  24  L.  Ed.  909;  Barnes  v.  Union  School  Tp. 
(1883),  91  Ind.  301;  Dyer  v.  Eldridge  (1894),  136  Ind. 
654;  Warbritton  v.  Demorett  (1891),  129  Ind.  346. 

The  decree  of  the  court  below  was  clearly  right  upon 
the  evidence  in  the  case,  and  no  objections  are  pointed  out 
to  the  pleading. 

The  decree  is  in  all  things  aflSrmed. 

Boby,  J.,  absent. 


Davis  v.  Waggoner. 

INo.  6^.   Piled  January  17, 1908.    Rehearing  denied  June  12, 1908.] 

1.  Advebse  Possession. — Surveys, — Title. — Where  adjoining  land- 
owners occupy  farms  which  had  been  separated  by  a  partition 
fence  for  forty  years,  each  farmer  having  treated  such  fence  as 
npon  tlie  true  dividing  line,  and  by  a  survey,  requested  by  both 
parties,  the  line  described  in  the  deeds  was  found  to  be  different, 
the  title  of  the  parties  to  the  lands  extending  to  the  partition  fence 
had  become  vested  by  adverse  possession,  and  such  survey  did  not 
aflfect  same.    p.  116. 

2.  Same.— T<«e. — Common  Grantors. — Special  Findings. — ^Where 
the  complaint  and  the  special  findings  fail  to  show  that  the  land 
in  dispute  was  ever  conveyed  by  appellant  to  appellee  or  any 
RTantor  of  appellee,  a  misapprehension  existing  as  to  the  true 
honndary  line,  the  principle  of  adverse  possession  does  not  apply, 
and  the  appellee  cannot  claim  title  by  reason  of  the  fact  that 
»Pi>eIlant  was  his  remote  grantor  of  adjoining  land,  erroneously 
sopposed  by  api)ellee  to  contain  the  land  in  dispute,    p.  120. 

3-  Same.— Tt^Ze. — Surveys. — Appeal. — A  survey,  unappealed  from, 
has  no  effect  upon  title  gained  by  adverse  possession,    p.  121. 

Prom  Monroe  Circuit  Court;   James  B.  Wilson,  Judge. 

Suit  by  John  Davis  against  Samuel  Waggoner.     Prom  a 
^^ree  for  defendant,  plaintiff  appeals.     Reversed. 

*^o*w  R.  Ea.st  and  Rufus  H.  East,  for  appellant. 
Joseph  E.  Henley  and  J.  B.  Fields,  for  appellee. 
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CoMSTOCK,  J. — John  Davis  brought  this  suit  against  Sam- 
uel Waggoner  to  quiet  title  to  a  strip  of  land  and  to  obtain 
possession  thereof.  The  court  made  a  special  finding  of 
facts,  stated  conclusions  of  law  and  entered  a  decree  in 
favor  of  appellee. 

It  is  assigned  that  the  court  erred  in  the  first  and  second 
conclusions  of  law. 

The  complaint  upon  which  the  cause  was  tried  alleges 
that  the  plaintiff  was  the  owner  in  fee  simple  and  entitled 
to  the  possession  of  certain  land  (describing  it) ;  that 
the  defendant  has  unlawfully  kept  the  plaintiff  out  of  pos- 
session of  said  land  for  a  period  of  one  year  last  past,  to 
the  damage  of  plaintiff  in  the  sum  of  $100.  The  prayer  is 
for  possession  and  $100  damage. 

The  second  paragraph  of  complaint  alleges  the  ownership 
of  the  same  land  by  plaintiff,  and  that  defendant  had  set 
up  an  unfounded  and  unjust  claim,  adverse  to  plaintiff,  to 
said  land,  and  the  possession  thereof,  which  was  without 
right,  and  he  asks  that  title  thereto  be  forever  quieted 
in  him. 

With  other  facts  found  by  the  court,  were  the  following: 

The  land  described  in  plaintiff's  complaint  was  owned  in 

fee  simple,  prior  to  1863,  by  John  Davis,  the  father 

1.  of  the  plaintiff  in  this  suit,  who  was  also  the  owner 
of  the  land  which  is  now  owned  and  occupied  by 
the  defendant  as  well  as  other  lands  surrounding  the 
lands  in  dispute.  About  1863  said  John  Davis,  father  of 
plaintiff  herein,  died,  and  plaintiff  herein,  being  one  of 
the  heirs  of  said  John  Davis,  executed  his  deed  and 
conveyed  the  land  now  owned  and  occupied  by  de- 
fendant herein,  adjacent  to  and  adjoining  plain- 
tiff's land  along  the  east,  to  one  Langdon,  and  said  Lang- 
don  deeded  said  land  to  the  defendant  herein.  Some  time 
during  the  lifetime  of  said  John  DavLs,  father  of  plaintiff 
herein,  and  more  than  forty  years  before  the  filing  of  the 
complaint  in  this  suit,  there  was  erected  a  fence  along  the 
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east  side  of  the  land  described  in  the  complaint,  and  said 
fence  has  been  regarded  sa  the  dividing  line  between  the 
lands  of  defendant  and  plaintiff  ever  since  that  time 
until  the  year  1900.  For  more  than  thirty  years  prior  to 
the  siunmer  of  1903  the  plaintiff  and  defendant  and  defend- 
ant's grantors  recognized  and  believed  said  fence  to  be  the 
dividing  line  between  said  lands,  the  plaintiff  all  the  time 
claiming  to  own,  and  cultivating  and  holding  possession  of, 
the  land  on  the  west  side  of  said  rail  fence,  and  the  defend- 
ant and  his  grantors  claiming  to  own,  and  cultivating  and 
hdding  possession  of,  the  land  on  the  east  side  of  said  rail 
fence.  During  August,  1903,  the  defendant  took  possession 
of  the  land  in  dispute  and  partly  fenced  the  same  in,  and 
has  cultivated  and  held  possession  of  it  from  that  time  to 
the  present  time.  The  plaintiff  at  the  time  of  filing  his 
suit  was  not  in  possession  of  said  land  and  had  not  been  in 
possession  for  more  than  a  year  before  the  filing  of  said 
suit.  The  plaintiff  herein  never  claimed  or  wanted  to  claim 
any  of  the  land  which  was  not  his,  and  never  had  any  inten- 
tion of  claiming  any  of  the  land  which  rightfully  belonged 
to  the  defendant  herein.  More  than  thirty  years  before  the 
bringing  of  this  suit  the  owners  of  the  land  on  either  side 
agreed  to  maintain  such  division  fence ;  the  owners  of  the 
lands  on  the  east  side  to  maintain  the  north  portion  and  the 
owners  on  the  west  side  to  keep  up  the  south  portion  of  said 
fence,  and  since  which  agreement  was  entered  into  said 
fence  has  been  maintained  on  such  line  running  along  the 
east  side  of  the  land  described  in  plaintiff's  complaint.  In 
the  year  1900,  by  request  and  order  of  the  plaintiff, 
to  which  request  and  order  the  defendant  agreed  and  con- 
sented, the  surveyor  of  Monroe  county,  Indiana,  made  a 
survey  of  the  lands  of  plaintiff  and  defendant,  by  which 
survey  it  was  found  that  the  true  line  was  some  rods  west 
of  the  line  marked  by  said  rail  fence.  The  plaintiff  con- 
tinued in  possession  of  the  lands  on  the  west  side  of  said 
fence  and  the  defendant  continued  in  possession  of  the. 
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lands  on  the  east  side  of  said  fence  until  August,  1903,  at 
which  time  the  rail  fence  was  removed,  and  defendant  went 
upon  said  land  mentioned  and  described  herein  and  erected 
a  fence  along  and  on  the  line  between  the  lands  of  plaintiff 
and  defendant  as  found  by  said  survey,  which  enclosed  a 
portion  of  the  west  side  of  said  land,  and  the  plaintiff 
erected  a  post  and  wire  fence  along  the  line  of 
the  old  fence  for  a  portion  of  the  distance  along  the  east 
side  of  said  land.  The  land  between  said  old  rail  fence 
and  the  fence  erected  by  defendant  on  the  line  as  found  by 
said  survey  is  the  land  in  controversy  in  this  cause.  Said 
fence  so  erected  by  the  plaintiff  remained  for  a  few  days, 
when  the  defendant  removed  said  post  and  wire 
fence,  pulling  up  the  posts  and  removing  the  wire  to  other 
lands  owned  by  him.  At  the  time  the  defendant  went  upon 
said  lands  and  erected  said  fence  in  the  year  1903,  the  plain- 
tiff claimed  to  be  the  owner  of  said  land,  but  defendant  re- 
fused to  give  possession,  and  has  ever  since  kept  the  plain- 
tiff out  of  possession  thereof.  Neither  the  plaintiff  nor  de- 
fendant ever  appealed  from  said  survey  made  in  the  year 
1900,  by  the  duly  authorized,  elected  and  acting  surveyor 
of  Monroe  county,  and  said  survey  stands  as  made  by  said 
surveyor.  The  plaintiff  did  not  commence  his  suit  to  quiet 
title  to  this  land  until  more  than  three  years  had  elapsed 
after  the  making  of  said  survey  in  1900.  The  defendant 
herein,  for  the  last  twenty-two  years,  had  owned  and  been 
in  possession  of  land  adjoining  on  the  east  the  land  in 
dispute  herein.  Neither  plaintiff  nor  defendant  knew  the 
true  line  between  the  lands,  but  regarded  the  old  fence  as 
the  dividing  line,  and  said  survey  was  agreed  upon  by  them 
for  the  purpose  of  determining  the  true  line. 

In  its  conclusions  of  law  the  court  finds  that  the  law  is 
with  the  defendant,  and  that  he  is  entitled  to  recover  costs. 

Did  appellant  have  such  po&session  of  the  land  in  ques- 
tion as  gave  him  title  in  fee  simple? 
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There  was  in  the  conduct  of  the  plaintiff  as  thus  de- 
scribed the  exercise  of  such  dominion  over  the  premises  as 
constituted  adverse  possession. 

The  doctrine  is  declared  in  La  Frombais  v.  Jackson 
(1826),  8  Cowen  •589,  •618,  18  Am.  Dec.  463,  and  quoted 
approvmgly  in  Dyer  v.  Eldridge  (1894),  136  Ind.  654,  659, 
and  m  Logsdon  v.  Dingg  (1904),  32  Ind.  App.  158,  as  fol- 
lows: *' Every  possession,  then,  is  adverse,  and  entitled  to 
the  peaceful  and  benignant  operation  and  protecting  safe- 
guard of  the  statute,  which  is  not  in  subservience  to  the 
title  of  another,  either  by  a  direct  acknowledgment  of  some 
kind,  or  an  open  or  tacit  disavowal  of  right  on  the  part  of 
the  occupant ;  and  it  is  in  the  latter  case  only  that  the  law 
adjudged  the  i)ossession  of  one  to  the  benefit  of  another." 
Rennert  v.  Shirk  (1904),  163  Ind.  542;  Pittsburgh,  etc.,  R. 
Co.  V.  Stickley  (1900),  155  Ind.  312;  Webb  v.  Rhodes 
(1902),  28  Ind.  App.  393;  Burr  v.  Smith  (1899),  152  Ind. 
469. 

Appellant  and  appellee,  as  adjoining  owners,  maintained 
the  division  boundary  fence.  Appellant  occupied  and 
claimed  to  own  the  land  west  of  said  fence,  thus  claiming 
that  the  fence  was  the  boundary  line,  and  making  his  pos- 
session adverse.  Logsdon  v.  Dingg,  supra;  Webb  v.  Rhodes, 
supra;  Dyer  v.  Eldridge,  supra;  Richwine  v.  Presbyterian 
Church  (1893),  135  Ind.  80;  Wingler  v.  Sampson  (1884), 
93  Ind.  201;  Brown  v.  Anderson  (1883),  90  Ind.  93.  The 
line  thus  established  should  be  held  to  be  the  true  line. 
Palmer  v.  Dosch  (1897),  148  Ind.  10;  Webb  v.  Rhodes, 
supra;  Logsdon  v.  Dingg,  supra. 

Upon  the  facts  found  and  under  the  decisions  cited  appel- 
lant held  title  to  the  land  in  dispute  by  adverse  possession, 
a  title  which  he  was  not  deprived  of  by  the  survey.  This 
is  the  controlling  question. 

The  decree  is  reversed,  with  instructions  to  the  trial  court 
to  restate  the  conclusions  of  law,  and  enter  a  decree  in  favor 
of  appellant. 
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On  Petition  for  Rehearing. 

Rabb,  C.  J. — The  appellee  earnestly  urges  in  his  petition 
for  rehearing  that  the  court  in  deciding  this  case  failed 
properly  to  grasp  the  question  presented  by  the  record,  and 
in  its  decision  proceeded  upon  an  erroneous  theory,  his 
contention  being  that  the  special  findings  affirmatively  show 
that  the  appellant  is  appellee's  remote  grantor  of  the  prem- 
ises in  dispute,  and  that  hence  the  statute  of  limitations 
does  not  run  in  favor  of  appellant  as  against  appellee's 
right  to  the  land,  and  that  appellant  cannot  acquire  title  to 
the  premises  as  against  appellee  by  pi^escription. 

If  the  special  findings  did  disclose  that  appellee  held  the 

legal  title  to  the  premises  in  dispute  as  the  grantee,  near  or 

remote,   of  appellant,   then  the  point  urged  by  appellee 

would  be  worthy  of  serious  consideration;    but  the  difl5- 

culty  arises  in  applying  the  principle  asserted  by  ap- 

2.  pellee  to  the  facts  appearing  in  the  special 
findings.  It  does  not  there  appear  that  the 
piece  of  ground  described  in  the  complaint  was  ever 
conveyed  by  appellant  to  appellee,  or  to  any  other 
person.  While  the  special  findings  disclose  that  ap- 
pellant did  convey  to  appellee's  grantor  the  premises  ad- 
joining the  land  described  in  the  complaint,  this  is  as  far 
as  it  certainly  goes.  It  does  not  set  forth  a  description  of 
the  land  contained  in  the  appellant's  said  conveyance.  We 
might  surmise  from  what  does  appear  in  the  special  find- 
ings that  the  appellant  conveyed  a  tract  of  land  to  the  ap- 
pellee's  grantor,  that  had  for  its  western  boundary  the  line 
running  north  and  south  through  the  center  of  the  quarter 
section,  and  that  the  old  fence  referred  to  in  the  special 
findings  was  supposed  by  the  parties  to  be  on  that  line; 
whereas,  the  true  line  dividing  the  quarter  section  was  sev- 
eral rods  west  of  the  fence,  and  threw  the  lands  about  which 
the  parties  dispute  in  the  east  half  of  the  quarter  section. 
The  complaint,  however,  expressly  described  thie  land  that 
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is  in  controversy  here  as  being  in  the  west  half  of  the 
quarter  section,  and  therefore,  if  what  we  surmise  was  prop- 
erly inferable,  the  decree  could  not  be  sustained,  because 
the  description  of  the  premises  in  the  complaint  would  not 
fit  the  premises  about  which  there  was  a  dispute  between 
the  parties. 

The  case  was  evidently  tried  and  decided  upon  the  theory 
that  the  survey  was  conclusive  between  them,  no  ap- 

3.  peal  having  been  taken  therefrom,  and  in  this  view 
the  court  below  erred. 

Petition  for  rehearing  overruled. 


Indiana  Union  Traction  Company  v.  Benadum. 

[No.  5,970.     Filed  January  8, 1908.     Rehearing  denied  June  12, 1908.  ] 

1.  Appeal. — Briefs. — Waiver. — ^Points  not  discussed  are  waived, 
p.  122. 

2.  Master  and  Servant. — Shipper  Loading  Cars  for  Railroad  Com- 
pony.— Where  the  servants  of  one  employer  are  performing  serv- 
ice wlilch  another  employer  Is  under  the  duty  of  performing,  such 
servants  will  be  considered  as  being  In  the  employ  of  the  latter, 
p.  122. 

3.  Cabbiebs. — Stock. — Duty  of  Loading. — Intcrurban  Railroads. — 
In  the  absence  of  a  contract  or  special  circumstances  relieving 
the  carrier,  an  Interurban  railroad  company  Is  charged  with  the 
duty  of  loading  live  stock  to  be  shipped  over  its  road.    p.  123. 

4.  Same.— jSf/oeXr. — Loading. — Interurban  Railroads. — ^Where  an  In- 
temrban  railroad  company's  agent  solicited  the  plaintiff  to  ship 
his  mare  over  its  road,  and  plaintiffs  servants  assisted  in  the 
loading  of  such  mare  under  the  directions  of  such  agent,  such 
agent  agreeing,  upon  a  protest  by  such  servants  as  to  the  safety 
of  the  appliances  used,  to  be  responsible  In  case  of  an  accident, 
snch  company  is  liable  where  injury  resulted  from  the  use  of  such 
appllcances.    p.  123. 

5-  Evidence. — Assessment  Lists. — Ownership. — Assessment  lists  are 
admissible  in  evidence  as  tending  to  show  ownership,    p.  124. 

^  ^A^u^— Assessment  Lists. — Value. — Assessment  lists  are  admis- 
sible in  evidence  as  tending  to  show  the  value  of  the  property  listed. 
Cincinnati,  etc.,  R.  Co.  v.  McDougal  (1886),  108  Ind.  179,  and 
German  Mut.  Ins.  Co.  v.  Niewedde  (1895),  11  Ind.  App.  624,  dis- 
tinguished,   p.  125. 

Pwm  Delaware  Circuit  Court ;  Joseph  O.  Lefffer,  Judge. 
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Action  by  Charles  Benadum  against  the  Indiana  Union 
Traction  Company.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

James  A.  Van  Osdol,  Louis  B.  Ewbank,  W.  A.  Kittinger 
and  Rollin  Warner,  for  appellant. 

Walter  Ball  and  George  H.  Koons,  for  appellee. 

Watson,  J. — Appellee  sued  appellant  for  an  injury  to 
his  racing  mare,  incurred  while  said  mare  was  being  loaded 
upon  one  of  appellant's  cars  for  shipment.  There  was  a 
trial  by  jury,  a  general  verdict  for  appellee,  assessing  his 
damages  in  the  sum  of  $500,  and  judgment  on  said  verdict. 

Appellant  assigned  as  errors  the  overruling  of  the  demur- 
rers to  each  of  the  two  paragraphs  of  the  complaint,  and 
the  overruling  of  the  motion  for  a  new  trial.     The 

1.  overruling  of  the  demurrers  was  not  discussed  by 
appellant  in  its  brief,  therefore  said  assignments  are 

waived.      Rudisell  v.  Jennings  (1906),  38  Ind.  App.  403. 

Appellant  contends  that  the  negligence  of  appellee's  own 

servants  contributed  to  the  injury,  thereby  releasing  said 

traction  company  from  any  liability  therefor.     It 

2.  was  clearly  shown  that  the  actual  work  of  putting 
said  mare  into  the  car  was  done  by  persons  who  were 

under  contract  of  employment  with  appellee.  If  such  em- 
ployes were  acting  as  the  servants  of  appellee  in  doing  this 
work  the  question  of  contributory  negligence  must  be  con- 
sidered. But  if  such  acts  were  done  in  the  capacity  of  serv- 
ants for  appellant  their  negligence  will  not  relieve  appel- 
lant from  liability. 

It  is  well  settled  that  where  the  employes  of  one  party  are 
engaged  in  the  performance  of  acts  for  another,  which  acts 
the  latter  is  under  a  duty  to  perform,  the  relation  of 
servant  is  sustained  to  the  party  whose  duty  it  is  to  per- 
form such  work,  if  such  party  has  the  control  of  the 
execution  thereof.      Indiana  Iron  Co.  v.  Cray  (1898),  19 
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Ini  App.  565;  Ohio,  etc.,  R,  Co.  v.  Davis  (1864),  23  Ind. 
553,  85  Am.  Dec.  477;  Crockett  v.  Calvert  (1856),  8  Ind. 
127;  Clapp  V.  Kemp  (1877),  122  Mass.  481;  Byrne  v.  Kan- 
sas City,  etc.,  R.  Co.  (1894),  61  Fed.  605,  9  C.  C.  A.  666, 
24  L.  B.  A.  693;  Powell  v.  Virginia  Construction  Co. 
(1890),  80  Tenn.  692,  701,  13  S.  W.  691,  17  Am.  St.  925; 
Olive  V.  Whitney  Marble  Co.  (1886),  103  N.  Y.  292,  300, 
8  N.  E.  552;  Wood,  Master  and  Serv.  (2d  ed.),  §317. 
The  duty  to  load  live  stock,  in  the  absence  of  a  special 
contract   or  special   circumstances,   rests   primarily 

3.  upon    the   carrier.     4    Elliott,    Railroads    (2ded.), 
§1552;   London,  etc.,  Ins.  Co.  v.  Rome,  etc.,  R.  Co. 

(1894),  144  N.  Y.  200,  39  N.  E.  79,  43  Am.  St.  752. 

The  evidence  shows  that  appellant's  agent  solicited  ap- 
pellee to  ship  said  mare  from  Elwood,  Indiana,  to  Muncie, 
Indiana,  by  way  of  said  traction  line.      It  was  so 

4.  agreed  on  Wednesday.      The  agent  wished  to  ship 
the  mare  on  Friday,  but  to  this  appellee  objected, 

because  he  could  not  be  present  at  that  time  to  attend  to  the 
loading  of  the  animal.  To  this  objection  the  agent  replied 
that  he  would  look  after  the  mare  as  if  she  were  his  own, 
and  that  appellee  could  trust  her  with  him.  He  testified 
that  his  duties  were  to  solicit  and  look  after  the  transporta- 
tion of  freight.  He  wa&  instructed  by  appellee  to  **go  to 
the  boys  and  get  the  mare." 

Said  agent  directed  those  in  charge  of  the  mare  where 
to  take  her  for  loading.  He  was  present  at  the  loading, 
pushed  a  chute  out  of  the  car,  and  helped  to  place  said 
chute  in  position.  Appellee's  employes,  who  were  the  per- 
sons regularly  in  charge  of  the  mare,  saw  that  the  chute 
was  too  pliant,  and  protested  to  said  agent  against  attempt- 
ing to  load  her,  to  which  the  agent  replied:  *'I  will  stand 
it  if  she  hurts  herself."  He  was  present  during  the  entire 
time,  observing  the  work.  After  he  made  the  remark  about 
becoming    responsible    for    any    injury,    they    attempted 
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to  load  her  into  the  ear,  but  because  the  chute  was  not  suf- 
ficiently rigid,  its  vibrations,  caused  by  the  animal's  weight, 
caused  her  to  fall,  and  she  was  permanently  injured. 

The  injury  occasioned  by  the  negligence  or  carelessness 
of  the  agent  in  loading  the  mare  would  render  tiie  appel- 
lant liable  therefor,  since  the  facts  show  that  he  was  the 
person  in  charge,  and  the  one  who  had  the  right,  and  whose 
duty  it  was,  to  control  the  loading  of  this  animal.  Under 
the  law  the  fact  as  to  whether  such  agent  participated  in 
the  actual  work  is  of  little  importance  except  to  show  a 
right  of  control.  It  was  agreed  and  understood  between 
appellee  and  appellant's  agent  that  appellant  was  to  have 
charge  of  the  loading.  Appellee's  employes  recognized 
this  fact,  and  refused  to  do  such  work  until  they  were  as- 
sured that  appellant  would  be  responsible  for  any  injury 
which  might  occur.  In  doing  these  acts,  therefore,  these 
persons  were  doing  what  appellant  was  under  a  duty  to 
perform.  They  did  them  under  the  supervision  of  an  agent 
who  was  there  for  that  purpose,  and  who  had  specifically 
agreed  so  to  do.  In  these  particular  acts  they  thus  became 
the  servants  of  appellant,  and  their  negligence  cannot  be 
attributed  to  appellee  as  constituting  contributory  negli- 
gence by  his  servants. 

Appellant  insists  further  that  there  was  reversible  error 
by  the  court  in  instructing  the  jury  that  the  assessment  list 
of  appellee,  introduced  by  appellant,  was  to  be  considered 
only  upon  the  question  of  the  ownership  of  the  mare  and 
not  as  pertaining  to  her  value.  It  is  urged  that  such  evi- 
dence was  admissible  as  an  admission  by  appellee  to  contra- 
dict his  testimony  as  to  the  value  of  th6  animaL 

It  is  well  settled  that  assessment  lists  of  personal  prop- 
erty are  admissible  as  evidence  to  prove  the  ownership  of 
such  property,  by  the  person  assessed,  at  the  time  of 

5.  assessment.  Painter  v.  Eall  (1881),  75  Ind.  208; 
Lefever  v.  John$on  (1881),  79  Ind.  554  j   Burket  v. 
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Phmier  (1888),  114  Ind.  503;  Towns  v.  Smith  (1888),  115 
Ind.  480;  Milburn  v.  Phillips  (1894),  136  Ind.  680,  693. 

In  the  case  of  Lefever  v.  Johnson,  supra,  the  court  said: 
"The  list  was  a  statement  in  writing,  signed  in  the  firm 
name  and  sworn  to  by  appellants ;  it  was  made  out  under 
Ihe  direction  of  a  public  oflScer,  in  pursuance  of  a  duty 
enjoined  by  law,  and  is  competent  evidence  tending  to  show 
the  amount  and  kind  of  property  owned  by  the  assessed  at 
that  time.*' 

But  appellee  contends  that  such  lists  are  not  admissible 
U)  contradict  the  testimony  of  the  individual  assessed  rela- 
tive to  the  value  of  the  listed  property,  citing,  as 

6.  authorities,  Cincinnati,  etc.,  B.  Co.  v.  McDotigall 
(1886),  108  Ind.  179,  and  German  Mut.  Ins.  Co.  v. 
Mewedde  (1895),  11  Ind.  App.  624.  The  latter  case  is  de- 
cided  upon  the  authority  of  the  former,  wherein  the  court 
at  page  182,  speaking  with  reference  to  assessment  lists, 
says:  "Such  lists  are,  however,  not  competent,  either  for 
or  against  the  lister,  as  original,  substantive  evidence,  to 
establish  the  value  of  a  particular  article  of  property  for 
purposes  other  than  taxation.  Such  valuations  are  to  be 
regarded  as  having  been  made  for  a  special  purpose,  and 
like  admissions  made  for  a  like  purpose,  they  are  not  com- 
petent as  original  evidence  of  value  for  any  other  than  the 
purpose  for  which  they  were  made,  or  in  a  case  involving 
the  question  of  valuation  for  taxation.'* 

At  the  time  the  case  of  Cincinnati,  etc.,  B.  Co.  v.  Mc- 
Oougall,  supra,  was  decided  the  statutes  (§6336  R.  S.  1881, 
Acts  1881  (s.  s.),  p.  211,  §68)  provided  only  that  the  party 
assessed  make  affidavit  to  the  fact  that  such  list  con- 
tained a  correct  list  of  his  personal  property.  By  the  act 
0^  1891  (Acts  1891,  pp.  199,  217,'  §53,  §8463  Bums  1901) 
this  provision  was  changed.  The  party  assessed  was  re- 
quired to  make  additional  affidavit  as  follows:  "I  further 
swear  that  I  have,  to  the  best  of  my  knowledge  and  judg- 
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ment,  valued  said  property  at  its  true  cash  value,  by  which 
I  mean  the  usual  selling  price,  being  the  price  which  could 
be  obtained  for  said  property  at  private  sale,  and  not  at 
forced  or  auction  sale."  Thus  an  assessment  list  becomes 
the  sworn  statement  of  the  party  assessed,  not  only  as  to 
ownership,  but  as  to  the  cash  value  of  the  listed  property 
as  well.  Such  evidence  is  clearly  relevant,  and,  unless  so 
remote  in  point  of  time  as  to  be  of  no  practical  utility,  is 
admissible  on  the  question  of  the  value  of  such  property. 
Each  reason  given  in  Lefever  v.  Johnson,  supra,  for  admit- 
ting assessment  lists  to  prove  ownership  applies  with  equal 
force  to  the  question  of  value.  The  case  of  the  German 
Mut.  Ins,  Co.  V.  Niewedde,  supra,  failed  to  note  the  change 
in  the  law,  and  therefore  does  not  apply  to  the  question 
here  considered. 

It  has  been  held  in  many  other  jurisdictions  that  such  a 
sworn  statement  is  admissible  either  as  original  evidence  of 
value  or  to  contradict  the  assessed  party's  testimony  as  to 
the  value  of  the  listed  property.  Birmingham,  etc,  R.  Co. 
V.  Smith  (1889),  89  Ala.  305,  7  South.  634;  Beckwith  v. 
Talbot  (1875),  2  Colo.  639;  Vernon  Shell  Road  Co.  v.  May- 
or, etc.  (1894),  95  Ga.  387,  22  S.  E.  625;  Mifflin  Bridge 
Co.  V.  County  of  Juniata  (1891),  144  Pa,  St.  365,  22  Atl. 
896,  13  L.  R.  A.  431. 

For  these  reasons  we  think  appellant  was  entitled  to  have 
appellee's  sworn  statement  of  the  value  of  the  mare,  made 
in  April,  1903,  submitted  to  the  jury  on  the  question  of  her 
value  in  August,  1903,  when  the  injury  occurred;  but  it  is 
not  conclusive.  Such  evidence  may  be  considered  by  the 
jury  for  what  it  is  worth,  in  connection  with  other  evi- 
dence, as  throwing  light  upon  the  value  of  the  mare. 

The  court  erred  in  instructing  the  jury  that  such  evi- 
dence should  not  be  considered  as  to  the  question  of  value. 
This  case  is  reversed  and  remanded,  with  instructions  to 
grant  the  motion  for  a  new  trial, 
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Cincinnati,  Hamilton  &  Dayton  Railway 
Company  et  al,  v.  Acrea, 

I  No.  6,163.    Filed  December  20,  1907.    Rehearing  denied  February 
27,  1908.    Transfer  denied  June  12,  1908,] 

1-  Railroads. — Crossings, — Duty  to  Stop. — Criminal  Law. — It  was 
a  crime  under  §2293  Burns  1901,  §2172  R.  S.  1881,  for  an  engineer 
to  run  Ills  engine  over  a  railroad  crossing  without  stopping  to  see 
whether  there  was  an  approaching  train  upon  the  other  track. 
P.  131. 

2.  ^Auv^— Passengers. — Right  to  Occupy  Waiting-Rooms  at  Station. 
■"■A  person  intending  to  become  a  passenger  has  the  right  to  oc- 
^Py  the  waiting-room  provided  by  the  company  whose  train  she 
intends  to  travel  upon.    p.  131. 

3-  Pleading. — Complaint.— Railroads. — Failure  of  Engineer  to  Stop 
fl^  Railroad  Crossings. — ^A  complaint  alleging  that  defendant  rail- 
road company*8  engineer  negligently  failed  to  stop  and  listen  for 
an  approaching  train  before  going  upon  the  railroad  crossing,  to 
PlalntifTs  injury,  is  sufficient    p.  131. 

4-  Rail-roads.  —  Crossings.  — Collisions.  — Passengers.  —  Fright.  — 
Proximate  Cause. — Where  one  train  ran  into  another  train  pass- 
ing over  a  railroad  crossing,  knocking  the  engine  of  the  train 
that  Was  struck  against  the  railway  station,  thereby  frightening 
Persons  therein,  who  in  trying  to  escape  Injured  plaintiff,  such 
collision  is  the  proximate  cause  of  such  injury,    p.  132. 

5.  Neguquj^cj, — Proximate  Cause. — ^The  proximate  cause  of  an  in- 
jury is  thg  decisive  cause,    p.  133. 

6.  Railhoads. — Crossings. — Failure  of  Engineer  to  Stop. — Passen^ 
g^  at  station  near  Crossing. — Contributory  Negligence. — ^An  in- 
tending passenger  occupying  the  women's  waiting-room  at  a  rail- 
road station  is  not  guilty  of  contributory  negligence  in  trying  to 
escape  therefrom  through  a  window,  where  a  collision  occurred 
near  such  station,  one  of  the  engines  being  knocked  against  such 
station  causing  great  fright  and  a  scramble  by  all  persons  in 
snch  room  to  escape,    p.  ia3. 

7.  Nkqliqence. — Anticipation  of  Injuries, — It  is  not  necessary  in 
the  commission  of  an  act  ordinarily  lawful  that  the  particular 
injury  be  foreseen,  or,  in  case  of  an  unlawful  act,  that  any  injury 
*>^  anticipated,    p.  laS. 

8'  TttiAL.  —  Verdict. — Interrogatories. — Railroads. — CoUiMons. — In- 
i^Tie^  to  Passengers. — Answers  to  Interrogatories  showing  that 
Plaintiflf  receive<l  injuries  in  trying  to  escai^e  from  a  station  which 
^aa  Rtruck  by  defendant  railroad  comi)any's  engine  when  it  col- 
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lided  with  another  engine  on  the  railroad  crossing  near  by,  are 
not  in  Irreconcilable  conflict  with  a  general  verdict  for  plaintiff, 
p.  134. 

9.  Tbial. — Instructions, — Concurrent  Negligence, — Railroads, — An 
instruction,  in  an  action  for  damages  against  two  railroad  com- 
panies, that  if  the  negligence  of  one  company  proximately  con- 
tributed to  the  negligence  of  the  other  in  producing  the  injury 
complained  of,  there  should  be  a  verdict  against  both,  correctly 
states  the  law  of  concurrent  negligence,    p.  134. 

10.  Same. — Instructions, — Applicability  to  Evidence, — Interr'oga- 
tories, — Instructions  should  be  applicable  to  the  evidence,  and  an 
instruction  shown  by  the  evidence  and  the  answers  to  the  inter- 
rogatories to  be  in  accord  with  the  established  facts  of  the  case  is 
not  erroneous,  even  though  it  limited  the  defense  sought  to  be 
established,    p.  134. 

11.  Same. — Instructions, — Railroad  Crossings, — Duty  of  Engineer 
to  Stop  and  Look, — An  instruction  that  it  was  the  duty  of  de- 
fendant railroad  company's  engineer,  before  passing  over  the  rail- 
road crossing  in  question,  to  stop  his  train  at  such  a  point,  before 
entering  upon  such  crossing,  that  he  could  ascertain  whether  a 
train  was  approaching  upon  the  other  track,  is  proper,    p.  135. 

12.  Railboads. — Crossings, — Failure  of  Engineer  to  Stop — Negli- 
gence,— Contributory, — Questions  for  Jury, — Where  the  evidence 
shows  that  defendant  railroad  companies'  engineers  failed  to  stop 
before  entering  upon  a  railroad  crossing,  by  reason  of  which  one 
engine  was  knocked  against  the  station,  so  frightening  the  per- 
sons waiting  therein  that  the  plaintiff  was  shoved  out  of  a  win- 
dow, sustaining  injuries,  the  questions  of  negligence  and  con- 
tributory negligence  are  for  the  Jury.    p.  135. 

From  Marion  Circuit  Court  (14,357) ;  W.  W.  Thornton, 
Judge  pro  tern. 

Action  by  Katherine  D.  Acrea  against  the  Cincinnati, 
Hamilton  &  Dayton  Railway  Company  and  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  Prom 
a  judgment  on  a  verdict  for  plaintiff  for  $6,000,  defend- 
ants appeal.     (See  40  Ind.  App.  150.)     Affirmed, 

8,  0.  Pickens,  R,  F,  Davidson,  Owen  Pickens  and  Elam 
&  Fesler,  for  appellant  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company. 

Wymond  J.  Beckett,  for  appellee. 

COMSTOCK,  J. — Appellee  recovered  judgment  against  ap- 
pellants for  damages  for  personal  injuries  sustained  by  her 
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at  the  passenger  station  of  the  appellant  Cincinnati,  Ham- 
ilton &  Dayton  Railway  Company  at  Rushville,  Indiana,  at 
the  time  of  a  collision  between  a  train  of  that  company  and 
a  train  of  the  appellant  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company. 

The  complaint  is  in  one  paragraph,  and  alleges  that 
the  defendants  were  on  August  14  duly  organized  corpora- 
tions and  doing  business  as  common  carriers  for  hire ;  that 
the  city  of  Rushville  is  a  station  upon  the  lines  of  said  de- 
fendants; that  said  roads  within  the  city  of  Rushville  in- 
tersect each  other  nearly  at  right  angles;  that  there  is  no 
interlocking  switch  at  said  crossing ;  that  a  few  feet  east  of 
the  point  of  intersection,  said  Cincinnati,  Hamilton  &  Day- 
ton Railway  Company  has  its  station  building  erected, 
which  it  maintains  and  uses  for  the  accommodation  of  its 
passengers  and  their  baggage;  that  said  building  has  wait- 
ing-rooms provided  for  passengers  awaiting  the  arrival  of 
trains  upon  which  they  desire  to  take  passage  for  points 
east  and  west  of  said  city  of  Rushville ;  that  plaintiff  took 
her  baggage  to  said  depot  on  said  August  15,  1905,  and  in- 
tended to  take  passage  upon  the  Cincinnati,  Hamilton  & 
Dayton  Railway  Company's  train;  that  she  was  in  the 
waiting-room  of  said  company,  provided  for  its  passengers, 
as  aforesaid,  waiting  for  the  arrival  of  said  company's 
train,  upon  which  she  desired  to  take  passage;  that  while 
waiting  in  said  waiting-room  of  said  station,  said  Cin- 
einnati,  Hamilton  &  Dayton  Railway  Company  negligently 
ran  one  of  its  locomotives  toward  said  crossing  at  a  high  and 
'langerous  rate  of  speed,  to  wit,  forty-five  miles  an  hour, 
rthout  first  stopping  and  ascertaining  whether  a  train  was 
approaching  or  about  to  pass  over  said  crossing  on  defend- 
ant Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company's  track,  and  ran  against  said  defendant's  locomo- 
tive, and  shoved  and  carried  the  same  over  and  against  said 
building  and  crushed  the  same ;  that  at  said  time  many  pas- 
VoL.  42—9 
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sengers  were  in  said  waiting-room  with  plaintiff;  that  when 
she  discovered  that  said  engine,  as  aforesaid,  had  come 
against  said  depot,  and  was  about  to  destroy  tiie  same,  she 
attempted  to  get  out  of  said  waiting-room;  that  she  be- 
lieved that  she  was  about  to  be  killed,  and  in  her  efforts  to 
get  out  of  said  room  and  building  she  was  crushed,  bruised 
and  hurt  by  the  other  persons  in  their  efforts  to  leave  said 
building  at  the  same  time,  all  to  her  great  damage,  etc. 

And  plaintiff  says  tuat  the  Pittsburgh,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company  was  guilty  of  negli- 
gence which  was  the  proximate  cause  of  her  injuries  as 
aforesaid,  in  this,  to  wit:  (charging  the  circumstances  of 
the  collision  and  the  acts  of  negligence,  with  the  resulting 
injuries  to  appellee,  as  alleged,  against  the  Cincinnati,  Ham- 
ilton &  Dayton  Railway  Company,  except  as  to  the  rate  of 
speed  of  the  engine  and  the  time  and  direction  of  the  roads 
and  moving  engines). 

The  cause  was  put  at  issue  by  general  denial.  The  trial 
was  by  jury,  and  a  general  verdict  returned  against  both 
defendants  in  favor  of  plaintiff.  With  the  general  verdict 
answers  were  returned  to  interrogatories.  The  appeal  of 
the  Cincinnati,  Hamilton  &  Dayton  Railway  Company  was, 
upon  motion  of  plaintiff,  dismissed.  Cincinnati,  etc.,  JB. 
Co,  V.  Acrea  (1907),  40  Ind.  App.  150. 

The  assignment  of  errors  questions  the  action  of  the  court 
in  overruling  appellant  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company's  demurrer  to  the  complaint, 
in  overruling  its  motion  for  judgment  on  the  answers  to 
interrogatories,  and  in  overruling  its  motion  for  a  new  trial. 

Against  the  complaint  it  is  argued  that  there  was  no 
relation  of  any  kind  existing  between  appellee  and  appelr 
lant  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  imposing  any  duty  upon  it  making  it  liable  to 
appellee  for  negligence. 

Section  2293  Bums  1901,  §2172  R.  S.  1881,  made  it  an 
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offense,  punishable  by  fine  and  imprisonment,  for  the  engi- 
neer of  any  locomotive  to  run  his  locomotive  across 

1.  or  upon  the  track  of  any  railroad  upon  or  over  which 
passengers  are  or  may  be  transported,  tmtil  first 

coming  to  a  full  stop  before  crossing  such  other  track  and 
without  first  ascertaining  that  there  is  no  other  train  or  lo- 
comotive in  sight  approaching  and  about  to  pass  over  such 
other  track.    The  observance  of  this  statute  is  a  duty 

2.  of  said  appellant.     Appellee  was  rightfully  in  the 
passenger  station    of   the    Cincinnati,    Hamilton   & 

Dayton  Railway  Company,  a  proper  place  for  her  to  be  un- 
der the  facts  alleged. 

It  is  further  insisted  that  the  charge  that  the  appellant 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany approached  said  crossing  with  its  train  without 

3.  first  stopping  and  listening  or  ascertaining  wheth- 
er an  engine  or  a  train  was  approaching  said  cross- 
ing from  either  direction  upon  said  Cincinnati,  Hamilton 
&  Dayton  Railway  Company's  track,  does  not  charge  negli- 
gence sufiBcient  to  be  the  basis  of  a  cause  of  action;  that 
to  charge  negligence  in  such  a  case  it  should  contain  an  al- 
legation that  those  in  charge  of  the  train,  by  the  exercise 
of  reasonable  care,  could  have  ascertained  that  another 
train  was  approaching. 

"It  is  a  general  rule,  both  in  this  State  and  elsewhere, 
that  in  complaints  or  declarations  for  negligence  it  is  com- 
petent, after  showing  the  existence  of  said  duty  by  appro- 
priate allegations,  to  predicate  negligence,  charged  in  gen- 
eral terms,  upon  any  act  or  omission  whereby  it  is  claimed 
that  that  duty  was  violated.*'  Baltimore,  etc,  R.  Co,  v. 
Skughter  (1906),  167  Ind.  330,  7  L.  R.  A.  (N.  S.)  597. 

It  was  the  duty  of  appellant  Pittsburgh,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company  to  attempt  to  ascer- 
tain if  a  train  was  approaching  before  going  upon  the  cross- 
ing.   The  substance  of  the  complaint  is,  that  said  railway 
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company  negligently  failed,  before  going  upon  said  cross- 
ing, to  stop  and  listen  for  an  approaching  train,  and  that 
such  negligence  was  the  proximate  cause  of  plaintiflE's  in- 
juries. 

It  is  ai^ed  that  the  special  findings  show  that  the  proxi- 
mate cause  of  the  appellee's  injury  was  the  action  of  other 
persons,  not  induced  by  any  negligence  of  appel- 

4.  lants,  and  which  could  not  reasonably  have  been  an- 
ticipated. In  support  of  this  position,  it  is  pointed 
out  that  the  answers  to  interrogatories  show  that  appellee 
was  not  injured  by  the  collision ;  that  the  waiting-room  of 
the  station  in  which  she  was  sitting  was  not  damaged  to  any 
serious  extent ;  that  after  all  the  damage  had  been  done  to 
the  station  appellee  was  still  unharmed;  that  she  was  not 
injured  at  all  until  she  fell  from  a  window  to  the  platform 
outside.  Upon  these  findings  it  is  insisted  that  a  reason- 
able construction  of  the  jury's  answer  can  lead  only  to  the 
conclusion  that  this  fall  was  caused  by  *' forcible  contact" 
with  others  whose  conduct,  in  the  light  of  the  situation,  as 
disclosed  by  the  special  findings,  must  have  been  rash  and 
inconsiderate. 

For  the  reasons  that  such  other  persons  sustained  no  re- 
lations with  appellants,  were  not  under  their  control,  nor 
were  their  actions  induced  by  any  negligence  of  the  appel- 
lants, nor  could  they  have  been  reasonably  anticipated  by 
those  in  charge  of  appellants'  trains,  it  is  contended  that 
the  intervening  cause  must  be  held  to  be  the  proximate 
cause  of  appellee's  injury. 

Stated  more  particularly,  the  jury  found  specially  that 
appellee  at  the  time  of  the  collision  was  in  the  women's 
waiting-room  at  the  passenger  station  of  the  Cincinnati, 
Hamilton  &  Dayton  Railway  Company,  waiting  to  take 
passage  on  one  of  said  company's  trains. 

The  following  interrogatories  were  propounded  and  an- 
swered:   *'(32)  Was  the  serious  injury,  of  which  plaintiff 
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now  complains,  due  wholly  to  her  falling  upon  the  plat- 
fonn  or  pavement  outside  of  the  window  while  getting  out 
through  it  hastily?  A.  We  are  convinced  that  the  serious- 
ness of  her  injury  is  entirely  due  to  the  fall.  (33)  Did  any 
person  throw  her  upon  the  pavement!  A.  Contact  with 
others  caused  her  to  fall.  (34)  If  so,  what  person!  A. 
Unknown  to  us." 

And  they  found  that  she  was  so  injured  because  of  a  col- 
lision, as  charged  in  the  complaint. 

In  determining  proximate  cause,  the  inquiry  is  directed 

to  the  responsible  cause,  without  reference  to  whether  it  is 

the  first  or  last  in  the  succession  of  events  that  re- 

5.  suited  in  the  plaintiff 's  injury.     Lake  Erie,  etc.,  B. 
Co,  V.  Charman  (1903),  161  Ind.  95. 

Proximate  cause  has  been  further  defined  to  be  the  effi- 
cient cause,  one  that  necessarily  sets  the  other  causes  in 
operation.  Pennsylvania  Co.  v.  Congdon  (1893),  134 
Ind.  226,  230,  39  Am.  St.  251. 

The  injuries  received  were  caused  while  appellee  was  at- 
tempting to  escape  from  the  building.  There  were  others  in 
the  room,  but  all  except  appellee  escaped  without  se- 

6.  rious  injury.    She  was  manifestly  moved  by  fear, 
caused     by     the     collision     and     the     consequent 

confusion  and  excitement.  The  collision  was  the  domi- 
nant, reasonable  cause  of  appellee's  injury.  It  set  the  oth- 
er causes  in  motion.  The  struggle  between  the  frightened 
passengers  to  get  out  of  the  building,  which  immediately 
followed  the  collision,  with  the  attending  violence,  of  which 
appellee  proved  to  be  the  victim,  was  only  an  incident,  and 
not  a  responsible  intervening  agent. 

Appellee's  attempt  to  get  away  from  apparent  danger 
^^  not  contributory  negligence.     It  is  not  necessary  that 

a  particular  injury  be  foreseen.    1  Sutherland,  Dam- 
7.   ages  (3d  ed.),  §§47,  48;  Wharton,  Negligence   (2d 

ed.),  §§16,  17,  21,  76.     If  the  act  be  wrong,  it  is  not 
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necessary  that  any  injury  be  foreseen.  SeUeck  v.  Lake 
Shore,  etc.,  B.  Co.  (1892),  93  Mich.  375,  53  N.  W.  556,  18 
L.  R.  A.  154,  and  cases  cited;  Brown  v.  Chicago,  etc.,  B.  Co. 
(1882),  54  Wis.  342, 11  N.  W.  356,  41  Am.  Rep.  41;  Ehrgott 
V.  Mayor,  etc.  (1884),  96  N.  Y.  264,  48  Am.  Rep.  622;  1 
Shearman  &  Redfield,  Negligence  (5th  ed.),  §28. 

Certainly   serious   consequences   might   reasonably   have 
been  anticipated  from  the  negligent  acts  under  the  condi- 
tions set  out  in  the  complaint.    There  is  no  irrecon- 

8.  cilable   conflict   between   the   answers  to   interroga- 
tories and  the  general  verdict,  and  the  latter  must 

therefore  stand. 

Appellant  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  complains  of  the  giving  of  the  second, 

third  and  fifth  instructions  to  the  jury.     Said  sec- 

9.  ond  instruction  stated  that  if  the  jury  found  that 
said  appellant  was  guilty  of  any  negligence  as  al- 
leged against  it,  which  proximately  contributed  to  the  neg- 
ligence of  the  other  appellant,  as  alleged  in  the  complaint, 
to  produce  the  plaintiff's  injury,  if  any,  without  her  fault, 
then  they  should  find  that  both  appellants  were  liable. 

Appellant  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  objects  that  said  instruction  improperly 
requires  the  highest  degree  of  care,  when  there  was  no  re- 
lation of  passenger  and  carrier  existing  between  appellee 
and  said  appellant.  We  understand  the  instruction  to  deal 
only  with  the  subject  of  concurring  negligence.  It  does 
not  define  negligence  by  the  degree  of  negligence  concur- 
rent with  the  negligence  of  anothei  defendant. 

Said  third  instruction  is  objected  to  as  withdrawing  from 
the  consideration  of  the  jury  appellants'  defense  of  any  in- 
tervening acts.      For  illustration,  this  case  is  put: 

10.  ** Suppose  'another  source'  were  an  enemy  who  de- 
liberately threw  the  appellant  to  the  pavement  and 

inflicted  the  injury  complained  of."  Such  an  instruction 
would  undoubtedly  be  wrong  under  evidence  which  might 
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be  supposed,  but  instructions  must  be  considered  with  ref- 
eraice  to  the  evidence  of  the  case.  All  the  evidence  and 
the  answers  to  interrogatories  show  that  appellee  was  in- 
jured by  being  pushed  or  thrown  by  the  excited  passengers. 
The  instruction  could  not  have  misled  the  jury.  Woalery 
V.  Louisville,  etc,  R,  Co.  (1886),  107  Ind.  381,  57  Am.  Rep. 
114. 

Said  instruction  five  stated  that  it  is  the  statutory  duty 
of  any  railroad  company,  where  no  interlocking  works  or 

fixtures  are  maintained,  to  come  to  a  full  stop  be- 
ll, fore  entering  upon  the  crossing  of  another  track,  and 

first  to  ascertain  that  there  is  no  other  train,  locomo- 
tive or  car  in  sight  approaching  said  crossing ;  that  this 
duty  is  mandatory,  and  that  the  engineer  must  stop  the  en- 
gine at  a  point  from  which  he  can  see  the  crossing  of  said 
railroad  and  from  which  point  he  can,  by  reasonable  dili- 
gence, ascertain  that  there  is  no  other  train,  locomotive  or 
ear  in  sight.  It  is  claimed  that  this  instruction  requires 
infaUibility  on  the  part  of  those  operating  a  train  at  a 
crossing,  and  is  therefore  erroneous.  We  think  this  claim 
is  not  supported.  It  only  requires  that  the  engineer  should 
stop  and  listen  for  an  approaching  train  at  a  point  where 
he  can  see  the  crossing  of  said  railroads,  and  from  which  he 
can,  by  reasonable  diligence,  ascertain  whether  another 
train  is  approaching,  and  if  his  view  of  the  crossing  is  ob- 
structed he  must  move  his  engine  and  train  to  a  point  be- 
yond said  obstruction,  from  which  a  view  of  the  crossing 
and  approaching  train  may  be  had. 

It  is  insisted  that  the  verdict  is  not  sustained  by  the  law 
and  the  evidence;   that  appellee's  injury  is  not  the  result 

of  any  negligence  of  appellants,  but  resulted  from 
12.  an  independent  cause.    The  following  are  among  the 

facts  shown  by  the  evidence :  The  collision  occurred 
between  engines  of  the  Cincinnati,  Hamilton  &  Dayton 
Railway  Company  and  the  Pittsburgh,  Cincinnati,  Chicago 
ft  St  Louis  Railway  Company,  at  10  o'clock  in  the  mom- 
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iiig  of  a  clear  day.     There  was  no  interlocking  switch  at 
the  crossing.     The  station  building  in  question  was  a  one- 
story  frame  structure,  consisting  of  four  rooms,  on  the 
south  side  of  the  Cincinnati,  Hamilton  &  Dayton  Railway 
Company's  tracks,  and  on  the  east  side  of  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company's  tracks. 
The  east  room  was  the  women's  waiting-room,  in  which 
there  were  fifteen  women  at  the  time  of  the  accident.   Next 
to  that  was  the  ticket  office  and  train  dispatcher's  office. 
West  of  that  was  the  men's  waiting-room,  and  west  of  that 
the  baggage  room.      The  women's  waiting-room  was  about 
fifteen  feet  square,  the  men's  about  the  same  size,  the  ticket 
office  ten  by  fifteen  feet,  and  the  baggage  room  about  ten 
feet  square.    Just  as  the  boiler  of  the  engine  of  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
came  across  the  tracks  of  the  Cincinnati,  Hamilton  &  Day- 
ton  Railway    Company    the    engine  of  the    latter   struck 
it.      The  Cincinnati,   Hamilton  &  Dayton  Railway  Com- 
pany's engine  was  running  at  a  rate  variously  estimated  at 
from  twenty-five  to  forty  miles  an  hour  and  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company's  engine 
at  eight  miles  an  hour.     By  the  collision  the  boiler  of  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany's engine  was  thrown  through  the  baggage  room  into 
the  men's  waiting  room,  demolishing  that  end  of  the  build- 
ing.    There  were  several  men  in  the  waiting-room,  but  all 
escaped  without  serious  injury.    The  ticket  agent  was  not 
hurt.      The  women's  waiting-room  was  moved  about   six 
inches  from  its  foundations,  and  the  noise  of  crashing  tim- 
bers   and    the    escaping    steam    so    terrified    the    women 
that  one  fainted,  and  all  made  haste  to  get  out  of  the  build- 
ing.   The  women's  waiting-room  extended  from  the  north 
to  the  south  side  of  the  building.     There  were  two  doors, 
one  on  the  south  side  and  one  on  the  north  side.      There 
were  four  windows,  two  on  the  east  side,  one  on  the  north 
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side  and  one  on  the  south  side.  The  wreck  was  at  the  north 
door. 

The  plaintiff  describes  the  situation  as  follows:  **The  pas- 
sengers had  just  started  out  to  take  passage  on  the  train, 
when  they  turned  around  and  ran  back ;  said  there  was  a 
wreck.  The  thought  struck  me,  of  course,  we  will  all  be  killed 
right  here.  I  heard  the  crash,  and  the  people  holloing  that 
the  boiler  was  going  to  explode.  The  house  was  full  of  steam, 
and  I  thought  it  was  on  fire,  and  I  was  so  frightened,  I  saw 
people  begin  to  rush  for  the  windows,  some  trying  to  get  in 
and  some  trying  to  get  out,  and  of  course  I  started  for  a 
window,  but  was  pushed  and  shoved  around.  I  got  out 
some  way,  I  hardly  know  how,  but  I  was  pushed  down.  I 
got  out  of  the  women's  waiting-room  through  a  window,  and 
as  I  was  trying  to  get  out  through  the  window  everybody 
was  excited  to  death ;  they  were  pushing  and  shoving,  and 
everybody  was  trying  to  get  out  first." 

Whether  appellee  was  guilty  of  contributory  negligence, 
and  whether  the  independent  force  would  have  been  ap- 
plied, were  questions  for  the  jury,  and  have  been  answered 
against  appellants.  The  joint  negligence  of  the  appellants 
caused  appellee's  injury,  and  both  are  liable  to  her. 

Judgment  affirmed. 


Rose  v.  Owen. 

[No.  5,992.     Filed  June  23,  1008.] 

1.  Appeal.— Brtc/«. — Waiver, — Points  not  discussed  are  waived, 
p.  139. 

2.  Contracts. — Voidable, — Duress, — Contracts  obtained  by  duress 
are  voidable  at  the  option  of  the  coerced  party,    p.  141. 

3.  Same.-— Dtfre^^. — Threats, — Where  threats  actually  coerce  and 
are  such  as  should  reasonably  be  held  to  coerce  the  making  of  a 
contract,  it  Is  voidable  for  duress,    p.  141. 

4.  Same.  —  Voidable.  —  Ratification, — Duress. — Contracts,  voidable 
for  duress,  are  considered  as  ratified,  unless  the  coerced  party 
elects  to  rescind  within  a  reasonable  time.    p.  142. 
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5.  Contracts. — Duress, — Threats, — Destruction  of  Business, — Evi- 
dence,— Cancelation, — Evidence  that  the  plaintiff  owned  the 
controlling  interest  in  a  corporation  whose  stock  he  was  plac- 
ing on  the  marlcet,  that  defendant,  without  any  foundation  for  his 
claim,  was  threatening  to  sue  for  the  appointment  of  a  receiver 
for  such  corporation,  that  plaintiff,  to  prevent  the  destruction 
of  his  business,  agreed  to  pay  to  defendant  at  stated  intervals, 
certain  sums,  shows  that  such  contract  was  obtained  by  duress, 
and  that  it  was  subject  to  cancelation,    p.  142. 

Prom  White  Circuit  Court;  John  H.  Gould,  Special 
Judge. 

Cross-complaint  by  William  D.  Owen  against  Hiram  E. 
Rose.  From  a  decree  for  cross-complainant,  defendant  ap- 
peals. (Motion  for  an  order  for  publication  denied;  see  37 
Ind.  App.  125.)     Affirmed. 

Reynolds,  Sills  &  Reynolds,  W.  H.  Latta  and  Oeorge  A. 
Custer,  for  appellant. 
McConnell,  Jenkines,  Jenkines  &  Stuart,  for  appellee. 

Watson,  J. — ^Appellant  sued  appellee  for  money  alleged 
to  be  due  by  the  terms  of  a  certain  contract  entered  into 
between  them.  Appellee  filed  a  so-called  counterclaim 
against  appellant,  averring  that  the  contract  sued  upon 
was  obtained  by  threats,  and  asking  that  the  instalments 
sued  for  be  declared  void  and  the  contract  canceled.  The 
appellant's  complaint  was  then  dismissed,  and  the  case  tried 
on  the  issues  made  on  the  counterclaim.  At  the  request  of 
both  parties  the  court  made  a  special  finding  of  facts,  and 
stated  conclusions  of  law  thereon.  A  decree  was  entered 
for  the  appellee,  and  said  contract  canceled.  The 
counterclaim  was  in  three  paragraphs.  Appellant's  mo- 
tions that  each  be  made  more  specific  were  overruled.  The 
appellant  then  demurred  separately  to  each  paragraph, 
which  demurrers  were  overruled. 

The  errors  assigned  are:  (1)  The  overruling  of  the  de- 
murrers to  each  paragraph;  (2)  the  overruling  of  the  mo- 
tions to  make  each  paragraph  more  specific;  (3)  the  over- 
ruling of  the  motion  for  a  new  trial. 
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Appellant  has  not  discussed  in  his  brief  the  alleged  er- 
rors in  overruling  the  motions  to  make  more  specific,  there- 
fore such   assignments   are  deemed  to  be  waived. 

1.  Flickner  v.  Lambert  (1905),  36  Ind.  App.  524;  Un- 
ger  v.  Monger  (1906),  37  Ind.  App.  639;  Budi- 
seU  V.  Jennings  (1906),  38  Ind.  App.  403. 

It  is  alleged,  in  substance,  in  the  first  paragraph  of  the 
counterclaim,  that  appellee  owned  5,000  acres  of  land  in 
Mexico;  that  he  entered  into  a  contract  (made  part  of  the 
complaint  by  exhibit)  with  appellant  to  sell  said  land  on 
commission;  that  before  any  sales  were  made  said  con- 
tract was  canceled;  that  thereafter,  to  wit,  on  April  9, 
1898,  Owen  and  others  organized  under  the  laws  of  Indi- 
ana a  corporation  known  as  the  Mexican  Coffee  &  Rubber 
Company,  and  said  lands  were  sold  to  such  corporation; 
that  on  June  7,  1899,  another  corporation  was  organized 
under  the  laws  of  Indiana  by  Owen  and  others,  known  as 
the  Ubero  Plantation  Company,  which  latter  corporation 
purchased  1,000  acres  of  land  from  said  Mexican  Coffee  & 
Rubber  Company;  that  Owen  was  president  and  a  director 
of  said  plantation  company,  owned  and  controlled  a  ma- 
jority of  the  stock,  was  financially  interested  therein  to  the 
amount  of  $100,000,  had  interested  capitalists  in  said  plan- 
tation company,  and  was  placing  the  stock  thereof  on  the 
market,  which  stock  was  finding  ready  sale,  all  of  which 
appellant  knew;  that,  for  the  purpose  of  compelling  appel- 
lee to  pay  him  money,  appellant  became  the  owner  of  one 
share  of  stock,  and  by  his  attorney  prepared  a  petition  ask- 
ing the  appointment  of  a  receiver  for  the  Ubero  Plantation 
CJompany;  that  said  petition  was  shown  to  Owen  and  a  cer- 
tain other  stockholder,  and  the  threat  made  that  unless 
Owen  paid,  or  provided  for  the  payment  of,  $35,000  said 
proceeding  would  be  instituted ;  that  said  threat  was  made 
to  other  stockholders,  knowledge  of  which  came  to  appellee 
before  the  contract  sued  upon  was  made ;  that  appellee  of- 
fered to  go  to  trial  at  once  on  the  question  of  any  debt  due 
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appellant,  but  the  latter  refused ;  that  the  institution  of  the 
receivership  suit  would  have  been  as  harmful  to  Ovren. 
and  his  associates  as  though  it  were  founded  on  merit ;  that 
Rose  knew  that  said  plantation  company  had  been  recently 
organized,  and  that  the  mere  filing  of  a^  suit  for  a  re- 
ceiver would  embarrass  the  corporation  and  frighten  stock- 
holders from  completing  payment  for  their  stock,  and 
said  acts  were  part  of  the  scheme  to  extort  money  from,  ap- 
pellee ;  that  Rose  and  his  attorney  made  like  threats  to  per- 
sons who  would  carry  the  same  to  appellee,  and  further  as- 
serted that  the  moneys  of  said  plantation  company  were 
not  being  used  in  the  development  of  the  property,  but  in 
paying  large  salaries,  principally  to  appellee,  which  "was 
false,  as  Rose  knew;  that  no  salaries  have  been  paid  to  ap- 
pellee or  any  other  officer  of  said  company,  and  that  said 
statements  were  made  wilfully,  knowing  them  to  be  false; 
that  Rose  knew  that  he  had  no  legal  or  equitable  cause  of 
action  to  procure  the  appointment  of  a  receiver;  that  ap- 
pellee, believing  that  appellant  would  execute  his  threats, 
and  knowing  that  a  receiver  could  be  appointed  without 
notice  either  to  said  company  or  to  Owen,  and  knowing  and 
believing  that  such  an  appointment  would  ruin  said  com- 
pany and  cause  Owen  to  lose  a  large  sum  of  money,  exe- 
cuted said  contract  on  account  of  said  threats. 

The  second  paragraph  sets  out  the  same  facts  as  the  first. 

The  third  paragraph,  by  exhibit,  sets  out  in  full  the  first 
contract  entered  into  by  Rose  and  Owen,  and  alleges  sub- 
stantially these  additional  facts:  that  both  parties  contem- 
plated that  the  land  should  be  sold  in  small  tracts, 
not  in  bulk;  that,  for  the  purpose  of  claiming  the  entire 
commission.  Rose  induced  Owen  to  organize  a  corporation 
to  which  the  land  should  be  conveyed;  that  Rose  promised 
not  to  claim  that  the  commission  had  accrued  under  the 
contract,  but  promised  that  said  contract  would  be  can- 
celed and  a  new  contract  made  with  such  corporation ;  that 
appellant  asserted  that  said  contract  had  never  been  can- 
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celed,  and  claimed  $35,000  as  commission  on  the  sale  of  said 
laod  to  the  Mexican  CofFee  &  Rubber  Company ;  that  ap- 
pellant had  exhibited  a  forged  letter  purporting  to  have 
been  executed  by  appellee,  to  the  effect  that  said  contract 
was  still  in  force. 

The  prayer  of  each  paragraph  is  that  the  instalment  sued 
on  be  declared  void. 

Appellant's  brief  is  far  from  being  a  model.  The  con- 
ciae  statement  of  the  record  consists  of  a  statement  thereof 
in  its  entirety.  There  is  no  discussion  separate  from  the 
points  and  authorities,  but  only  a  conglomerate  mass  of 
statements  of  law,  citations  of  authorities  and  fragmentary 
arguments. 

It  is  conceded,  as  a  fundamental  proposition  of  law,  that 

a  contract  obtained  by  duress  is  voidable.     This  is  so  for 

the  reason  that  in  such  a  case  there  is  absent  one  of 

2.  the  essential  requisites  of  a  valid  contract ;  i.  e,,  the 
free   consent   of   each   party   thereto,   or,   in   other 

words,  a  meeting  of  the  minds. 

The  question  in  this  case  is  whether  there  can  be  duress 

by  threats  such  as  are  alleged  in  the  counterclaim.      In 

Bush  V.  Broum  (1875),  49  Ind.  573,  577,  the  court 

3.  said:      **To  give  validity  to  a  contract,  the  law  re- 
quires the  free  assent  of  the  party  who  is  to  become 

chargeable  thereon,  and  it  therefore  avoids  any  promise 
extorted  from  him  by  terror  or  violence,  whether  on  the 
part  of  the  person  to  whom  the  promise  or  obligation  is 
made,  or  on  that  of  his  agent.  Contracts  made  under  such 
circumstances  are  said  to  be  made  under  duress."  In  Par- 
mentier  v.  Pater  (1885),  13  Ore.  121,  126,  9  Pac.  59,  it  is 
said:  **Any  course  calculated  to  excite  alarm,  which  is 
resorted  to  by  one  party  in  order  to  coerce  another  to  do 
an  act  detrimental  to  his  rights,  and  advantageous  to  the 
former,  is  unlawful;  and  I  (?o  not  think  the  law  should 
make  any  distinction  between  means  that  are  adopted  in 
order  to  secure  such  ends."     Where  the  threats  actually 
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coerce  and  may  reasonably  be  held  to  coerce  the  will  of  the 
party  threatened,  and  the  contract  results  from  such  coer- 
cion, there  is  duress.  Baldwin  v.  Hutchison  (1893),  8  Ind. 
App.  454;  Adams  v.  Stringer  (1881),  78  Ind.  175;  Hines 
V.  Board,  etc.  (1884),  93  Ind.  266;  Cribbs  v.  Sowle  (1891), 
87  Mich.  340,  347,  49  N.  W.  587,  24  Am.  St.  166.  The  in- 
jury feared  would  result  if  the  receivership  suit  was  insti- 
tuted regardless  of  the  merits  of  the  case.  Whatever  de- 
fenses appellee  or  said  company  might  have  would  be  un- 
available to  avert  the  threatened  injury,  since  it  must  re- 
sult before  such  defense  could  be  interposed. 

A  contract  made  under  duress  is  voidable  at  the  election 

of  the  party  coerced,  provided  the  contract  is  not  ratified 

and  the  election  is  made  within  a  reasonable  time. 

4.  Bush  V.  Brown,  supra;  Schee  v.  McQuilken  (1877), 
59  Ind.  269,  275;  Walker  v.  Larkin  (1891),  127  Ind. 

100.  The  allegations  of  either  paragraph  are  sufficient  to 
support  this  suit,  and  the  trial  court  did  not  err  in  over- 
ruling the  demurrers. 

Appellant  further  urges  that  the  evidence  does  not  sus- 
tain the  decision  of  the  court,  that  said  decision  is  contrary 
to  law,  and  that  the  court  erred  in  its  conclusions  of 

5.  law  from  the  facts  found.   The  court  found,  as  mat- 
ters of  fact,  that  Owen  originally  owned  said  land; 

that  Rose  contracted  to  sell  the  same  in  small  tracts  on 
commission;  that  the  written  form  of  said  contract  was 
never  completed;  that  the  parties  did  not  intend  that  the 
land  should  be  sold  in  bulk ;  that  Rose  induced  Owen  to  in- 
corporate and  convey  said  land  to  such  corporation,  and 
the  contract  for  sales  on  commission  was  annulled;  that 
Rose  afterwards  sold  land  for  said  corporation,  and  was 
paid  ten  per  cent  commission  thereon,  but  said  former  con- 
tract was  never  adopted  or  ratified  by  said  corporation ; 
that  the  Ul)ero  Plantation  Company  was  duly  organized  un- 
der the  laws  of  the  State  of  Indiana,  and  1,000  acres  of 
land  sold  thereto  by  the  Mexican  Coflfee  &  Rubber  Com- 
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pany;  that  Rose  added  certain  words  to  a  letter  which 
made  it  purport  to  be  a  ratification  by  the  Mexican  Coffee 
&  Rubber  Company  of  said  former  contract  of  sales  on  com- 
mission; that  said  words  were  added  without  the  knowl- 
edge or  consent  of  Owen  or  said  company ;  that  Rose  was 
discharged  from  the  services  of  both  companies  because  he 
was  organizing  a  corporation  similar  to  the  Ubero  Planta- 
tion Company,  and  said  Ubero  Plantation  Company  was 
not  indebted  to  him;  that  appellant  submitted  a  bill  for 
the  commission  on  the  sale  of  said  land  by  Owen  to  the 
Mexican  Coffee  &  Rubber  Company. 

The  thirteenth  finding  of  fact  is  in  terms  as  follows: 
"It  is  found  that  Rose,  some  time  in  November,  1899,  pro- 
cured his  son  Emmett  Rose  to  subscribe  for  a  share  of  $100 
of  the  stock  of  the  Ubero  Plantation  Company  upon  month- 
ly payments  of  $2.50  for  forty  months,  and  on  June  15, 
1900,  nine  days  after  Rose  had  begun  his  suit  in  the  Su- 
j  perior  Court  of  Marion  County  said  Rose  caused  his  son  to 
assign  his  said  stock  to  him^  he  paying  nothing  therefor, 
and  there  having  been  only  $17.15  paid  on  the  stock  at  that 
!  time.  The  purchase  and  assignment  of  this  stock  were  not 
!  made  as  an  investment,  but  for  the  purpose  of  making  Rose 
;  a  stockholder,  in  order  that  he  might  the  better  force  the 
collection  of  his  claim  against  Owen  and  the  Mexican  Cof- 
fee &  Rubber  Company.  For  several  weeks  prior  to  May 
7, 1901,  and  up  to  that  date,  said  Rose,  by  himself  and  his 
attorney  before  referred  to,  the  latter  acting  for  Rose  and 
by  his  authority,  made  and  caused  to  be  made  and  conveyed 
to  Owen  threats  that,  unless  Owen  should  forthwith  pay  to 
Rose  a  large  sum  of  money,  namely,  $35,000,  as  a  settle- 
ment of  Rose's  alleged  claim,  Rose,  through  his  attorney, 
would  file  a  complaint  and  bring  suit  for  the  appointment 
of  a  receiver  for  the  Ubero  Plantation  Company ;  that  said 
attorney,  acting  for  Rose,  and  by  his  direction,  made  these 
threats  to  •  •  •  directors  of  said  company,  and  to 
•   *    •    its  attorney,  and  to    •    •    •    attorney  for  Owen, 
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and  exhibited  to  them  a  complaint  already  prepared,  where- 
in Rose  was  named  as  plaintiff  and  said  Ubero  Plantation 
Company,  Owen,  •  •  •  and  others  were  named  as  de- 
fendants, in  which  complaint  grave  charges  of  crimes  and 
criminal  misconduct  were  made  against  said  party,  and 
praying  for  a  receiver  for  said  company,  and,  presumably 
by  direction  of  Rose,  said  attorney  stated  to  these  persons 
that  the  charges  in  the  complaint  were  so  grave  that  Owen 
would  not  like  to  see  it  filed  in  court,  and  then  and  there 
threatened  that  unless  Owen  should  forthwith  pay  his 
alleged  demand  for  $35,000  the  complaint  would  be  filed  in 
the  Superior  Court  of  Marion  County;  that  these  threats 
were  made  for  the  purpose  of  being  communicated  to  Owen, 
and  they  were  in  fact  at  once  communicated  to  him  by 
these  parties;  that  said  threats  were  also  made  to  Owen 
personally,  and  caused  Owen  to  become  greatly  frightened 
and  deprived  of  his  will-power;  that  these  threats  were 
made  for  the  purpose  of  intimidating  and  coercing  Owen 
into  paying,  or  providing  for  the  pajonent  of,  or  signing  a 
contract  to  pay,  said  sum  of  $35,000  to  Rose,  against  the 
will  of  said  Owen,  and  thereby  said  Owen  was  intimidated 
and  overcome  by  these  threats,  and  in  fear  that  said  com- 
plaint for  a  receiver  would  be  filed  and  suit  be  begun,  and 
believing  and  fearing  that  he  would  thereby  be  degraded 
and  disgraced,  and  that  said  Ubero  Plantation  Company 
and  its  property  and  business  would  be  greatly  injured  and 
damaged  thereby,  and  protesting  and  asserting  that  such 
claims  of  Rose  were  unconscionable  and  groundless  de- 
mands, and  that  he  was  not  indebted  to  Rose  in  any 
amount,  to  prevent  said  threatened  suit  and  impending  dis- 
grace to  himself  and  his  associates,  and  to  protect  said 
property  and  interest  which  he  controlled,  and  to  prevent 
financial  ruin  and  disaster  which  he  believed  would  follow 
the  filing  of  said  complaint,  on  May  7,  1901,  Owen  signed 
the  contract  sued  on  by  the  plaintiff  herein."  Said  con- 
tract provided  for  the  payment  to  Rose  by  Owen  of  $35,000 
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in  monthly  instalments,  beginning  September  1,  1901,  the 
first  five  payments  to  be  $500  each,  and  then  $1,000  on  the 
first  of  each  month  until  said  sum  should  be  paid.  The 
court  further  found  that  there  was  no  reason  for  the  ap- 
pointment of  a  receiver,  and  that  the  averments  in  said  pe- 
tition were  false.  Such  an  action  would  have  injured 
Owen,  and  it  seemed  to  him  and  he  was  so  advised  that  the 
only  way  to  avoid  it  was  to  execute  the  contract  in  question. 
Bose  performed  his  part  of  the  contract,  but  Owen  did  not 
intend  to  perform  his  part,  and  the  payment  of  the  $12,500  / 
was  not  a  ratification,  but  only  to  prevent  the  bringing  of 
an  action  for  a  receiver  until  it  was  safe  to  repudiate  said 
contract.  All  the  parties  knew  the  facts  herein  stated. 
There  was  no  misrepresentation  or  concealment  by  Owen. 
Appellant  did  not  have  reasonable  grounds  for  instituting 
the  receivership  suit,  and  said  contemplated  suit  was  not  in 
good  faith,  but  was  a  plan  to  extort  money  from  appellee. 
Damage  would  have  resulted  both  to  Owen  and  the  Mexi- 
can Coffee  &  Rubber  Company  before  any  remedy  could 
have  been  interposed. 

The  facts  found  fully  sustain  the  judgment,  and  there 
being  no  reversible  error,  the  judgment  is  affirmed. 


Clay,  Treasurer,  v.  Wrought  Iron  Range 
Company. 

[No.  6,360.    FUed  June  23,  1908.] 

!•  Injunction.  —  Taxation,  —  License, — Transient  Merchants, — In- 
junction does  not  lie  to  restrain  the  collection  of  taxes  where  part 
of  the  amount  is  justly  owing;  and  where  the  plaintiff's  proiwrty 
^8  assessed  for  a  license  fee  as  a  transient  merchant,  his  proii- 
erty  cannot  be  sold  for  another  purpose,    p.  148. 

2.  Licenses. — Transient  Merchants, — Under  §8235  Burns  1908, 
Acts  1901,  p.  466,  §1,  it  is  unlawful  for  a  transient  merchant  to 
transact  business  without  a  license  so  to  do.    p.  148. 

3-  Words  and  Phrases. — ''Transient  Merchants,** — A  "transient 
merchant"  is  an  individual,  partnership  or  cori>oration  that  en- 

VoL.  42—10 
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gages,  for  a  definite  and  limited  time,  and  at  a  fixed  place,  in  the 

exhibition  and  sale  of  goods,    p. -149. 
4.    Licenses. — Transient   Merchants, — ^A  company  which   rents   a 

room  for  the  storage  of  its  stoves  and  which  sells  such  stoves  only 

by  peddling  them  is  not  a  transient  merchant    p.  150. 
6.    Hawkebs  and  Peddlers. — Licences, — Transient  Merchants — A 

peddler  cannot  be  compelled  to  pay  a  license  assessed  against  him 

as  a  transient  merchant    p.  150. 
6.    Taxation.— Z^icen«e«. — Burden  of  Proofs — ^The  burden  of  proving 

that  a  transient  merchants  license  fee  was  properly  chargeable 

to  the  plaintiff  is  upon  the  officers  assessing  such  tax.    p.  150. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Judge. 

Suit  by  the  Wrought  Iron  Range  Company  against 
James  A.  Clay,  as  County.  Treasurer  of  Hendricks  County. 
From  a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

George  W.  Brill  and  George  C.  Harvey,  for  appellant. 
John  G.  Williams,  for  appellee. 

CoMSTOCK,  J. — In  February,  1906,  taxes  to  the  amount 
of  $146.10  were  assessed  in  Hendricks  county  against  cer- 
tain Mrrought  iron  ranges,  teams  and  wagons  belonging  to 
appellee,  and  placed  for  collection  on  the  duplicate  in  the 
hands  of  appellant  as  treasurer  of  Hendricks  county.  At 
the  same  time  the  county  auditor  placed  on  the  duplicate  an 
assessment  of  $471.10  claimed  to  be  due  from  appellee  as 
a  license  fee  for  doing  business  in  Hendricks  county,  as  a 
transient  merchant.  On  the  same  day  appellant  as  county 
treasurer  demanded  payment  of  these  taxes  and  the  license 
fee,  and  the  same  not  being  paid,  he  placed  the  amount 
thereof  on  the  delinquent  tax  register  of  the  county  as  de- 
linquent taxes,  and  then  levied  upon  forty-four  of  the 
wrought  iron  ranges  and  two  of  the  mules  belonging  to  ap- 
pellee, for  the  purpose  of  enforcing  payment  of  the  taxes 
and  license  fee.  After  this  levy  was  made  appellee  paid 
to  appellant  $155.40  in  full  satisfaction  of  the  taxes,  costs 
and  penalties,  and  demanded  surrender  of  its  property  and 
the  release  of  the  levy  made  thereon,  but  appellant  refused 


MAT  TERM,  1908.  147 

Clay  r.  Wrought  Iron  Range  Co. — 42  Ind.  App.  145. 

to  comply  with  this  demand  and  threatened  to  sell  the  prop- 
erty for  the  purpose  of  paying  the  license  fee  and  penalty. 
Thereupon,  to  restrain  him  from  doing  this,  a  temporary 
injunction  was  granted,  and  upon  final  hearing  the  court 
below  made  a  special  finding  of  facts  with  its  conclusions 
of  law  thereon.  The  material  facts  specially  found  are 
subBtantially  as  averred  in  the  complaint,  and  are  as  fol- 
lows: The  business  of  appellee  was  the  manufacture  and 
sale  throughout  the  United  States  of  wrought  iron  cooking, 
ranges,  and  its  manufacturing  establishment  was  located  in 
St.  Louis,  Missouri.  In  January,  1906,  appellee  shipped 
to  itself,  in  care  of  its  agents  and  employes  at  Danville, 
Hendricks  county,  Indiana,  a  lot  of  ranges  manufactured 
by  it  in  St.  Louis,  for  the  purpose  of  selling  them  through 
its  agents  to  the  inhabitants  of  Hendricks  county.  These 
ranges  were  stored  in  a  business  room  on  West  Main  street, 
in  Danville.  For  the  purpose  of  canvassing  Hendricks 
county  for  the  sale  of  ranges,  appellee  had  at  Danville 
seven  teams  and  wagons  for  the  use  of  its  employes  and 
agents  in  hauling  the  ranges  throughout  the  county  for  the 
purpose  of  exhibiting  them  for  sale,  and  for  the  purpose  of 
selling  them  out  of  the  wagons  and  delivering  them 
to  the  inhabitants  of  the  county  when  sales  were  made. 
Between  January  20,  1906,  and  March  17,  1906,  appellee's 
agents  canvassed  the  inhabitants  of  Hendricks  county  for 
the  sale  of  ranges  which  they  hauled  throughout  the  county, 
and  of  which  they  sold  large  numbers  from  the  wagons  to 
the  citizens  of  that  county.  None  of  the  ranges  was  at  any 
time  sold  or  offered  for  sale  while  in  the  storeroom,  and 
none  of  them  was  exhibited  for  sale  except  from  the  wagons. 
The  doors  of  the  storeroom  were  frequently  left  open  and 
citizens  of  Danville  and  of  Hendricks  county  went  into  the 
room  unmolested  and  examined  the  stoves.  No  part  of  any 
license  fee  covering  the  period  appellee  transacted  business 
in  Hendricks  county  was  ever  paid  by  appellee  to  the  offi- 
cers of  Hendricks  county. 
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As  conclusions  of  law  the  court  stated:  (1)  The  plain- 
tiff is  not  a  transient  merchant  and  not  liable  for  the  li- 
cense fee  and  penalty  assessed  against  it  as  such;  (2)  the 
plaintiff  is  entitled  to  a  perpetual  injunction  restraining 
the  defendant  from  selling  the  property  levied  upon  as  de- 
scribed in  the  finding;  (3)  the  plaintiff  is  entitled  to  re- 
cover its  costs  in  this  cause. 

To  each  of  said  conclusions  of  law  the  defendant  at  the 
time  duly  excepted.  That  the  court  erred  in  its  conclu- 
sions of  law  and  each  of  them,  and  in  overruling  defend- 
ant's demurrer  to  the  complaint,  are  assigned  as  error. 

Upon  the  sufficiency  of  the  complaint  it  is  said,  citing 

Stilz  V.  City  of  Indianapolis  (1882),  81  Ind.  582:     ''If 

any  amount  was  due  from  appellee  for  taxes  or  li- 

1.  cense  fees,  then  the  complaint  was  bad,  and  the  de- 
murrer thereto  should  have  been  sustained  and  the 

cause  should  be  reversed  for  erroneous  conclusions  of  law." 
The  case  referred  to  holds,  and  the  law  is  well  settled,  that 
an  injunction  will  not  be  granted  to  restrain  the  collection 
of  taxes,  if  any  of  the  taxes  assessed  are  valid  and  remain 
impaid.  The  charge  upon  the  tax  duplicate  was  for  $325 
claimed  to  be  due  from  plaintiff  as  a  transient  merchant. 
The  goods  could  be  held  and  sold  only  upon  the  claim  for 
which  they  were  assessed,  and  if  plaintiff  was  not  indebted 
thereon  appellant  had  no  right  to  retain  possession.  The 
principle  declared  in  Stilz  v.  City  of  Indianapolis,  supra, 
does  not  apply. 

Did  the  facts  shown  by  the  findings  justify  the  first  con- 
clusion of  law?   If  they  did,  it  must  follow  that  the  second 
and  third  are  also  correct.  The  act  of  March  11, 1901 

2.  (Acts  1901,  p.  466,  §§8235-8243  Burns  1908),  pro- 
hibits the  transaction  of  business  by  any  tFansient 

merchant  without  license.  Section  one  of  said  act  declares 
that  '*it  shall  be  unlawful  for  any  transient  merchant  to 
engage  in,  do  or  transact  any  business  as  such,  without  hav- 
ing first  obtained  a  license,''  as  required  by  the  statute. 
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Section  two  prescribes  the  mode  of  application  for  the  li- 
cense, the  fees  to  be  paid  for,  and  the  mode  of  issuing,  the 
same.  The  application  is  required  to  be  filed  with  the  au- 
ditor of  the  county  in  which  it  is  desired  to  do  business, 
stating  the  applicant's  name,  the  place  of  business,  the  kind 
of  business  to  be  conducted,  and  the  length  of  time  for 
which  he  desires  to  do  business.  Section  eight  exempts 
from  the  operation  of  the  statute  commercial  travelers,  sales 
by  samples  for  future  delivery,  hawkers  and  peddlers,  sher- 
iffs, constables  and  other  public  officers  selling  goods  ac- 
cording to  law,  and  assignees  and  receivers  appointed  in 
this  State. 

Section  8240,  supra,  is  in  the  following  language:  **The 
words  'transient  merchant,'  when  used  in  this  act  shall  in- 
clude all  persons,  individuals,  copartners  and  cor- 

3.  porations,  both  of  principals  and  agents,  who  engage 
in,  do  or  transact  any  temporary  and  transient  busi- 
ness in  this  State,  either  in  one  locality  or  in  traveling  from 
place  to  place  in  this  State,  selling  goods,  wares  and  mer- 
chandise, and  who,  for  the  purpose  of  carrying  on  such 
business,  hire,  lease  or  occupy  any  building  or  structure  for 
the  exhibition  and  sale  of  such  goods,  wares  and  merchan- 
dise." 

The  statute  manifestly  contemplates  that  the  transient 
merchant  is  one  who  for  a  definite  and  limited  time,  at  a 
fixed  place,  engages  in  the  exhibition  and  sale  of  goods, 
wares  and  merchandise.  Thus  in  Levy  v.  State  (1903), 
161  Ind.  251,  the  appellant,  a  resident  of  Ft.  Wayne,  where 
he  carried  on  a  general  clothing  business,  rented  a  room  in 
Churubusco,  White  county,  a  town  of  1,200  inhabitants, 
put  no  furniture  in  the  room,  but  placed  therein  a  stock  of 
clothing  and  notions,  exhibited  and  sold  the  same  without 
applying  for  a  license,  was  held  to  be  a  transient  merchant. 
So  in  Simoyan  v.  Rohan  (1903),  36  Ind.  App.  495,  appel- 
lant was  a  resident  of  the  state  of  New  York  and  engaged 
in  the  sale  of  oriental  rugs  in  various  cities  and  states, 
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which  sales  usually  continued  in  each  city  from  one  to  two 
weeks.  For  the  purpose  of  said  sale  it  had  been  his  cus- 
tom to  travel  from  city  to  city  selling  the  rugs,  and  in  each 
city  to  keep  a  storeroom  for  sueh  purpose.  To  evade  the 
payment  of  a  license  he  arranged  with  a  resident  merchant 
of  Ft.  Wayne,  Indiana,  to  advertise  his  rugs  in  such  man- 
ner as  to  lead  the  public  to  believe  that  the  sale  was  by  such 
resident  merchant,  when,  in  fact,  he  was  receiving  a  com- 
mission only.  He  was  held  to  be  a  transient  merchant 
within  the  meaning  of  the  statute. 

Under  the  definitions  and  upon  the  facts  found  appellee 

was  not  a  transient  merchant.     But  appellant  claims  that 

appellee  was  *'a  peddler  from  wagons,"  and  that 

4.  by  simply  paying  taxes  on  the  property  assessed  it 
did  not  acquire  the  right  to  peddle  goods  from  house 

to  house  without  the  payment  of  the  license  fee  fixed  by 
law. 

The  question  of  a  peddler's  license  is  not  presented  by 

the  record.     The  property,  as  hereinbefore  stated,  was  held 

to  satisfy  the  amount  claimed  to  be  due  as  a  tran- 

5.  sient  merchant,  not  as  a  peddler.     Appellee  paid  all 
the  taxes,  charged  against  him.    The  question  at  issue 

was  the  charge  for  a  license  as  a  transient  merchant. 

The  act  of  1901  (Acts  1901,  p.  560,  §3,  §8246  Bums 
1908)  provides  that  any  person  may  obtain  a  peddler's 
wagon  license  authorizing  him  to  peddle  manufactured 
goods,  wares  or  merchandise  from  a  wagon  or  other  vehicle 
anywhere  in  the  State  for  a  period  of  one  year  from  the 
date  of  such  license  upon  payment  to  any  county  auditor  in 
the  State  of  a  license  fee  of  $50.  So  that  under  the  stat- 
ute the  license  is  to  be  issued  by  the  auditor,  and  the  money 
therefor  paid  to  him.  There  is  no  claim  or  pretense  that 
the  treasurer  was  attempting  to  levy  on  the  property  in 
question  for  the  purpose  of  collecting  a  peddler's 

6.  license.     There  is  nothing  in  the  record  to  show  that 
appellee  had  not  taken  out  a  peddler's  license,  and, 
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if  appellant's  claim  was  based  upon  any  other  charge  than 
that  for  which  the  assessment  was  made,  the  burden  was 
upon  appellant  to  establish  it. 

Judgment  afl&rmed. 

Boby,  J.,  absent  , .    "' 


Quick  et  al.  v.  Templin,  Treasurer,  et  al. 

[No.  6,460.    Filed  June  23,  1008.] 

1*  Appeal. — Demurrers. — Exceptions. — Joint    or    Several, — ^Where 
defendants  filed  separate  demurrers  to  the  complaint,  the  entry 
on  the  court's  ruling  being :    "CJome  now  the  parties  herein,  and 
the  demurrer  filed  by  the  defendants  herein  is  sustained,    •    •    ♦ 
to  which  the  plaintiffs  except,"  each  plaintiff  may  assign  error 
thereon,  on  appeal,  the  courts  being  less  technical  than  formerly 
on  SQch  questions,    p.  152. 
2.  Pabties. — Multiplicity. — Joint  Interest. — Drainage  Assessments. 
—Validity. — ^The  owner  of  assessed  lands  within  the  limits  of  a 
town  may  sue  for  himself  and  on  behalf  of  other  assessed  owners, 
as  well  as  the  town  itself,  to  restrain  the  collection  of  an  assess- 
ment for  the  repair  of  an  established  drain  extending  into  such 
town,  a  multiplicity  of  suits  being  thereby  avoided,    p.  153. 
3.   Drains.  —  Extending  Into  Towns.  —  Repairs.  —  Assessments. — 
Where  a  public  drain  extends  into  the  corporate  limits  of  a 
town,  neither  the  owners  of  lands  within  the  town  nor  the  town 
Itself  can  be  assessed  under  §5631  Bums  1905,  Acts  1905,  p.  456, 
810,  providing  for  the  repair  of  public  drains,  for  the  cost  of 
repairs  to  such  drain,  where  the  repairs  were  made  to  that  por- 
tion of  the  drain  lying  wholly  without  such  town.    p.  155. 
4.    Injunction. — Taxation. — Void. — Void  taxes  may  be  enjoined, 
p.  157. 

Prom  Starke  Circuit  Court;  John  C.  Nye,  Judge. 

Suit  by  Samuel  M.  Quick  and  another  against  Isaac  Temp- 
hn,  as  County  Treasurer  of  Starke  County,  and  others. 
Prom  a  decree  for  defendants,  plaintiffs  appeal.     Reversed. 

George  W.  Beeman  and  William  A.  Foster,  for  appel- 
lants. 
W.  C.  Pentecost,  for  appellees. 

Myebs,  J. — ^Alfred  A.   Savery,   as  county  surveyor  of 
Starke  county,  acting  under  the  act  of  1905  (Acts  1905,  p. 
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456,  §10,  §5631  Burns  1905),  repaired  a  certain  public 
ditch  theretofore  established  under  the  drainage  law  of  this 
State,  and  on  May  29,  1905,  reported  to  the  county  auditor 
the  repairs  so  made  and  the  lands  assessed  to  meet  the  costs 
of  such  repairs.  Lee  M.  Ransbottom,  as  county  auditor  of 
said  county,  entered  the  assessments  so  made  on  the  tax 
duplicate  and  placed  the  same  in  the  hands  of  Isaac  Temp- 
lin,  county  treasurer,  for  collection,  as  provided  in  said 
section.  The  ditch  so  repaired  was  partly  within  and  part- 
ly without  the  corporate  limits  of  the  town  of  Knox,  The 
assessments  so  made  were  against  land  within  said  corpo- 
rate limits,  as  well  as  upon  land  without  said  limits.  The 
appellants,  as  owners  of  assessed  lands  within  the  town, 
brought  this  suit  in  their  own  behalf  and  on  behalf  of  oth- 
ers named  owning  lands  within  said  town  likewise  and  sim- 
ilarly affected,  including  the  town  of  Knox,  to  enjoin  the 
county  treasurer  from  collecting  the  assessments  made 
against  the  several  parcels  of  land  within  said  corporate 
limits,  and  the  assessment  against  the  town  as  benefits  to 
the  highways  therein,  and  to  enjoin  said  county  auditor 
from  again  placing  said  assessments  upon  the  tax  dupli- 
cates and  the  county  surveyor  from  again  making  or  cer- 
tifying the  same  against  their  said  lands,  separately  de- 
scribed in  the  complaint.  Separate  demurrers  of  appel- 
lees for  want  of  facts  were  sustained  and  a  decree  entered 
in  their  favor. 

The  only  errors  assigned  relate  to  thiB  ruling  of  the  court 
in  sustaining  the  demurrers  to  the  complaint. 

Appellees  first  make  the  point  that  no  question  is  pre- 
sented for  decision,  for  the  reason  that  the  exception  to  the 
ruling  of  the  court  on  the  separate  demurrers  of  each 

1.  of  the  appellees  was  joint  and  in  gross,  and  the  as- 
signments of  errors  are  by  the  appellants  severally, 
and  based  on  the  ruling  on  each  demurrer.  It  appears 
from  the  record  that  each  of  the  appellees  filed  a  separate 
demurrer  to  the  complaint  for  want  of  facts.      Each  of 
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these  demurrers  was  sustained,  the  order-book  entry  being : 
"Come  now  the  parties  herein,  and  the  demurrer  filed  by 
the  defendants  herein  is  sustained  by  the  court,  to  which 
the  plaintiffs  except  and  refuse  to  plead  further  and  abide 
their  complaint."  Technically  speaking,  there  is  some 
merit  in  appellees'  contention,  but  the  more  recent  decisions 
being  less  technical  along  these  lines,  indicate  a  purpose, 
and  rightly  so,  to  push  aside  technical  rules  and  give  to  par- 
ties the  benefit  of  a  reasonable  construction  of  the  record, 
to  the  end  that  the  merits  of  the  controversy  may  be  re- 
viewed. The  point  suggested  is  not  well  taken.  Whitesell 
V.  Strickler  (1907),  167  Ind.  602;  Bessler  v.  Laughlin 
(1903),  168  Ind.  38. 

Appellees  also  contend  that  the  complaint  was  insuffi- 
cient, for  the  reason  that  appellants  were  not  entitled  to 
join  in  one  suit,  citing  Jones  v.  Cardivell  (1884),  98 

2.  Ind.  331.  It  will  be  seen  from  an  examination  of 
that  case  that  the  complaint  was  held  bad  (1)  be- 
cause it  stated  a  cause  of  action  in  one  only  of  the  plain- 
tiffs; (2)  because  it  did  not  show  a  common  interest  alike 
affected,  or  that  it  was  a  proceeding  to  enforce  a  relief  com- 
mon to  both  plaintiffs. 

In  this  case  it  is  shown  that  **the  question  is  one  of  a 
common  or  general  interest  of  many  persons,"  the  parties 
iiumerous  and  **  impracticable  to  bring  them  all  before  the 
^^^^.'^  In  such  cases  our  code,  which  is  a  reenactment  of 
the  equity  rule  for  the  joinder  of  parties,  authorizes  one  or 
more  to  sue  or  defend  for  the  benefit  of  the  whole.  §270 
Burns  1908,  §269  R.  S.  1881,  1  Thornton's  Civil  Code,  §29, 
note  15,  §37.  The  code  further  provides  that  **all  persons 
having  an  interest  in  the  subject  of  the  action,  and  in  ob- 
taining the  relief  demanded,  shall  be  joined  as  plaintiffs, ' ' 
etc.     §263  Bums  1908,  §262  R.  S.  1881. 

In  this  case  the  complaint,  in  addition  to  other  facts,  al- 
leges that  the  assessments  against  the  lands  of  plaintiffs 
and  the  lands  of  all  others  for  whom  plaintiffs  sue,  lying 
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and  being  within  the  corporate  limits  of  the  town  of  Knox, 
and  assessed  to  pay  for  said  repairs,  as  well  as  the  assess- 
ment against  said  town,  were  without  authority  of  law, 
and  that  said  treasurer,  treating  said  assessments  as  valid, 
is  threatening  to  and  will  unless  enjoined  levy  upon,  ad- 
vertise and  sell  said  lands;  that  said  assessments  are  an 
apparent  lien  on  said  lands  and  a  cloud  upon  the  title 
thereto,  and  that  unless  said  oflBcers  are  enjoined  great 
and  irreparable  injury  to  these  plaintiffs  and  the  others  for 
whom  they  sue  will  result  from  their  proposed  unlawful 
and  unwarranted  acts;  that  the  placing  of  said  assessments 
on  the  tax  duplicate  against  said  lands  and  against  said 
town  of  Knox  was  wrongful  and  unlawful  and  without 
warrant  of  any  statute  of  the  State  of  Indiana. 

The  case  before  us  presents  but  one  issue,  the  enforcement 
of  a  common  interest,  that  of  relief  against  an  alleged  ille- 
gal assessment,  common  to  all,  injuriously  affecting  all,  and 
with  common  relief  demanded  for  all.  While  the  real  estate 
assessed  was  held  in  separate  rights,  there  was  that  commu- 
nity of  interest  shown  between  the  plaintiffs  as  would  au- 
thorize them  to  unite  in  one  suit,  upon  the  principle  at  least 
of  thereby  avoiding  a  multiplicity  of  suits.  Heagy  v.  Black 
(1883),  90  Ind.  534,  540;  Town  of  Sullivan  v.  Phillips 
(1887),  110  Ind.  320;  Jones  v.  RushviUe  Nat.  Bank  (1894), 
138  Ind.  87,  92;  Carmien  v.  Cornell  (1897),  148  Ind.  83, 
89;  Bosher  v.  Richmond,  etc.,  Land  Co.  (1892),  89  Va.  455, 
16  S.  E.  360,  37  Am.  St.  879;  Merwm,  Eq.  and  Eq.  PL, 
§902;  Fletcher,  Eq.  PL  and  Pr.,  §26.  In  Jones  v.  BushvUle 
Nat.  Bank,  supra,  it  is  said:  **It  is  true,  where  an  illegal 
tax  has  been  levied,  which  affects  alike  the  property  of  a 
community,  or  where  a  public  improvement  has  been  ille- 
gally ordered,  the  assessments  for  which  affect  ^the  property 
of  a  number  of  individuals,  those  affected  may  unite  in  an 
action  for  the  purpose  of  avoiding  such  illegal  tax  or  assess- 
ment, because  they  all  have  a  common  interest.'' 

There  is  no  claim  in  the  pleading  under  consideration  that 
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the  surveyor  made  any  repairs  upon  that  part  of  the  ditch 
within  the  corporate  limits  of  the  town  of  Knox,  nor 
3.  that  any  statutory  step  was  omitted  leading  up  to  the 
alleged  assessment  of  appellants'  lands,  as  also  that 
against  said  town,  for  the  costs  of  said  repairs  in  proportion 
to  the  benefits,  nor  that  any  objection  was  made  to  any  of 
the  proceedings  until  the  treasurer  undertook  to  collect  said 
assessments.  The  law  concerning  mimicipal  corporations,  ap- 
proved March  6,  1905  (Acts  1905,  pp.  219,  407,  §267,  §8961 
Bums  1908),  gives  to  every  city  and  town  in  this  State  ex- 
clusive power  over  the  watercourses,  sewers  and  drains 
within  said  city  or  town,  and  §5631,  supra,  provides  **that 
such  parts  of  public  drains  as  are  within  the  corporate  lim- 
its of  any  city  or  town  shall  be  kept  in  repair  by  such  city 
or  town."  In  view  of  these  legislative  provisions  it  is  clear 
that  the  county  surveyor  had  no  power  or  authority  over  the 
ditch  within  the  corporate  limits  of  the  town,  and,  in  the  ab- 
sence of  a  contrary  showing,  we  may  assume  that  he  fol- 
lowed the  law,  and  the  assessments  in  question  were  made 
by  him  to  meet  the  costs  of  the  repairs  on  that  part  of  the 
ditch  without  the  town.  Thus  we  have  the  only  remaining 
question  in  this  case,  namely :  Where  a  public  drain  is  part- 
ly within  and  partly  without  the  corporate  limits  of  a  city, 
does  the  law  authorize  the  assessment  of  lots  and  lands  bene- 
fited and  within  such  corporate  limits,  as  well  as  the  munici- 
pality, to  pay  for  repairs  made  on  the  portion  of  said  drain 
without  such  corporate  limits? 

The  act  of  1905  (Acts  1905,  p.  456,  §§5622-5635  Bums 
1905),  under  which  drainage  may  be  constructed,  expressly 
provides  for  the  assessment  of  all  lands  benefited,  whether 
within  or  without  any  city  or  town,  as  also  such  city  or 
town,  for  benefits  -to  public  streets  or  highways  thereof,  and 
of  corporations,  whether  public  or  private,  to  pay  the  costs 
of  such  improvement.  Section  5631,  supra,  relates  solely  to 
the  repairs  of  such  drains,  and  while  it  contains  a  general 

provision  to  the  eflEect  that  the  county  surveyor  of  the  county 
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in  which  the  ditch  proceedings  were  had  is  required  to  keep 
the  same  in  repair,  the  language  of  the  whole  section  indi- 
cates that  his  jurisdiction  in  that  regard  is  limited  to  the 
ditch  or  drains  without  the  corporate  limits  of  a  city  or 
town.  The  costs  of  the  repairs  made  by  the  surveyor  **for 
the  time*'  are  to  be  paid  by  the  county  treasurer  out  of  the 
coimty  revenue,  but  such  revenue  is  to  be  reimbursed  by 
assessments  made  '^upon  the  lands  and  corporations  to  be 
benefited  by  such  repairs  in  proportion  to  such  benefits  and 
in  no  case  in  excess  of  the  benefits."  This  general  provi- 
sion of  authority  to  the  surveyor  must  be  construed  in  con- 
nection with  other  provisions  in  the  section,  that  all  may  be 
consistent  on  the  line  of  impartiality  as  nearly  as  possible 
to  all  who  are  to  bear  the  burden  of  maintaining  the  drain. 
Applying  this  view  to  the  case  before  us,  the  Greneral  Assem- 
bly evidently  intended  to  apportion  the  costs  of  such  repairs 
between  the  town  on  the  one  side  and  the  country  on  the 
other,  by  requiring  the  former  to  maintain  that  part  of  the 
ditch  within  its  corporate  limits,  and  the  latter  to  pay  the 
costs  of  repairing  the  ditch  without  such  limits,  and  desig- 
nating the  county  surveyor  and  investing  him  with  author- 
ity to  make  the  repairs  for  the  country  district.  The  method 
thus  provided  for  the  repair  of  the  ditch  is  complete,  and 
while  it  is  argued  that  the  city  or  town  authorities  might  be 
derelict  in  their  duty  in  this  regard,  we  cannot  assume  that 
such  would  be  the  case,  the  presumption  being  to  the  con- 
trary. To  hold  that  the  lands  and  lots  within  an  incorpo- 
rated town  shall  be  assessed  or  in  any  other  form  taxed  for 
the  entire  costs  of  maintaining  such  drainage  in  the  town, 
and  also  for  additional  assessments  in  proportion  to  benefits 
to  pay  the  costs  of  repairs  outside  of  the  town,  would  cer- 
tainly not  be  consistent  with  any  equitable  adjustment  of 
the  costs  of  maintaining  such  improvement,  and  would  be 
contrary  to  the  legislative  intention,  as  expressed  in  said 
act. 

The  effect  of  this  conclusion  is  to  preclude  the  surveyor 
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from  making  assessments  against  property  within  a  city  or 
incorporated  town  or  against  such  corporation  to  pay  for  re- 
pairs made  by  him  on  a  ditch  without  such  corporate 

4.    limits,  where  the  same  ditch  extends  through  such 

limits,  and  any  assessments  so  made  being  without 

statutory  authority  are  void  and  may  be  enjoined.     The 

complaint  in  this  case  is  therefore  sufficient  to  withstand  a 

demurrer  for  want  of  facts. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrers to  the  complaint. 

Roby,  J.,  absent. 


OcHs  ET  AL.  V.  M.  J.  Carnahan  Company. 

INo.  5,587.    Filed  January  5,  1906.    Rehearing  denied  February  22, 
1907.    Transfer  denied  June  24,  1908.] 

1.  CoNTiucTS. — Building, — Bonds, — Benefit  of  Third  Persons, — A 
bond  given  by  a  building  contractor  to  the  owner  and  providing 
tbat  it  shall  be  void  if  the  contractor  *'shall  pay  for  all  material 
osedt"  covers  payment  for  all  of  such  material  so  used,  and  the 
contractor's  failure  to  pay  constitutes  a  breach  of  such  bond, 
p.  159. 

1  ^ii&.— Building, — Materialmen, — Bond  for  Benefit  of. — ^A  bond 
giyen  for  the  benefit  of  materialmen  inures  to  their  benefit 
wlietber  the  building  to  be  constructed  is  a  public  one,  on  which 
a  lien  cannot  be  taken,  or  a  private  one,  on  which  a  lien  may  be 
acquired,    p.  159. 

3.  Pleading. — Complaint, — Surplusage. — Building  Contracts, — Ben- 
e/tetorie«. — ^A  complaint  by  a  materialman  showing  that  defend- 
ant sureties  contracted  to  pay  for  all  material  used  in  a  certain 
building  contracted  for,  in  case  the  contractor  did  not,  and  that 
the  contractor  failed  so  to  do,  states  a  cause  of  action,  though  it 
further  alleges  that  the  owner  assigned  the  suretyship  contract  to 
tbe  plaintiff  before  the  suit  was  brought,  such  allegations  being 
treated  as  surplusage,    p.  159. 

4.  Contracts. — Benefit  of  Third  Parties,— English  Rule. — Under 
^  English  rule,  third  parties  for  whose  benefit  a  contract  is 
niade  cannot  enforce  the  same.    p.  161. 

5.  Same.— For  Benefit  of  Third  Persons, — Suretyship, — ^A  contract 
Pi*0Tiding  that  the  sureties  on  a  contractor's  bond  "shall  pay  for 
all  material  used,"  if  the  contractor  does  not,  is  primarily  for 
the  benefit  of  the  materialman,  and  not  for  the  security  of  the 
owner.  p.i61. 
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6.  Contracts. — For  Benefit  of  Third  Persons. — Certainty, — A  con- 
tract for  the  benefit  of  unascertained  third  persons  becomes  cer- 
tain and  effective,  whenever  such  persons  can  be  ascertained, 
p.  162. 

7.  Same. — Meaning, — Question  for  Court. — ^The  meaning  of  a  con- 
tract, which  is  not  ambiguous,  uncertain,  or  indefinite,  Is  a  ques- 
tion for  the  i^urt;  and  the  meaning  is  to  be  determined  from  the 
language  used.    p.  164. 

Prom  Orange  Circuit  Court ;  Thomas  B.  BtLskirk,  Judge. 

Action  by  the  M.  J.  Carnahan  Company  against  H.  Ed- 
ward Ochfl  and  others.  Prom  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Oeorge  Shirts,  Will  H.  Talbott  and  Carson,  Thompson  cfe 
Dowden,  for  appellants. 

r.  /.  Brooks  and  W.  F.  Brooks,  for  appellee. 

RoBY,  C.  J. — Action  upon  a  bond  executed  by  appellant 
Ochs  as  principal,  and  by  his  coappellants  as  sureties,  in  the 
sum  of  $2,186,  upon  conditions  as  follows: 

**The  conditions  of  this  obligation  are  such  that  where- 
as said  H.  E.  Ochs  has  contracted  to  build  and  complete 
a  two-story  frame  building  in  the  town  of  Mitchell,  Indi- 
ana, for  said  George  Head,  and  according  to  certain 
written  plans  and  specifications  as  heretofore  agreed  to 
by  said  H.  E.  Ochs  and  said  George  Head.  Now,  there- 
fore, if  said  H.  E.  Ochs  shall  build  and  complete  said 
building  in  every  way  according  to  said  written  specifica- 
tions and  plan,  and  shall  pay  for  all  material  used  and 
for  all  help  employed  in  the  construction  of  said  building, 
then  this  obligation  to  be  void ;  otherwise,  to  be  in  full 
force  and  effect." 

The  complaint  is  in  two  paragraphs,  and  each  of  them 
contains  averments  to  the  effect  that  said  Ochs  purchased 
from  appellee  lumber  and  material  for  use  and  to  be  used 
in  said  building  then  being  erected ;  that  said  material  was 
so  used  and  was  of  the  value  of  $500,  and  that  there  is  due 
and  unpaid  on  account  thereof  $261.45,  with  interest ;  that 
demand  therefor  has  been  made  of  the  defendants  and  pay- 
ment refused  by  them.  A  copy  of  the  bond  and  a  bill  of 
particulars  of  material  are  filed  with  the  pleading. 
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By  the  terms  of  the  bond  the  sureties  agreed  to  pay  for  all 

material  used,  if  the  contractor  failed  to  do  so.    The  failure 

to  pay  appellee  was  therefore  a  breach  of  the  bond 

1.  for  which  it  may  recover.    Williams  v.   Markland 
(1896),  15  Ind.  App.  669;   Young  v.  Young  (1899), 

21  Ind.  App.  509;  Brown  v.  Markland  (1899),  22  Ind.  App. 
652;  American  Surety  Co.  v.  Lauber  (1899),  22  Ind.  App. 
326;  King  v.  Downey  (1900),  24  Ind.  App.  262. 

It  is  true  that  in  these  cases  the  bond  had  been  given  to 

secure  pa3rment  for  materials  used  in  a  public  building,  upon 

which  a  mechanic's  lien  could  not  be  acquired,  and 

2.  that  such  fact  has  a  more  or  less  prominent  part  in 
the  opinions;  but  while  the  ability  of  the  material- 
man and  mechanic  to  compel  payment  of  their  claims  by  fil- 
ing a  lien  would  be  influential  in  causing  them  to  resort  to 
the  bond,  it  cannot  affect  the  obligation  of  the  bond.  If  an 
agreement  to  pay  for  material,  if  the  contractor  does  not,  is 
an  undertaking  for  the  benefit  of  the  materialman  in  the 
one  instance,  it  is  in  the  other.  Its  terms  are  not  affected 
by  the  possibility  or  impossibility  of  otherwise  procuring 
payment.  If  the  materialman  procured  payment  by  means 
of  a  lien,  the  appellants  would  be  liable  to  the  owner  upon 
the  bond,  so  that  there  can  be  no  harshness  in  avoiding  cir- 
cuity of  action,  and  permitting  direct  recovery  by  the  party 
who  furnishes  the  material. 

It  is  insisted  that  the  demurrer  to  the  first  paragraph  of 

complaint  should  have  been  sustained  without  regard  to  the 

foregoing  propositions,  for  the  reason  that  it  is  there- 

3.  in  averred  that  the  owner  of  the  building  assigned 
the  bond  to  appellee  prior  to  the  institution  of  the 

action,  and  that  upon  the  theory  thus  adopted  there  could 
be  no  recovery,  unless  the  owner  could  recover,  were  he 
suing,  which  he  could  not  do,  never  having  paid  anything. 
To  this  appellee  answers  that  the  demurrers  filed  were  joint 
and  several  as  to  parties,  that  the  court  overruled  the  **  joint 
and  several  demurrers  to  plaintiffs'  complaint,"  and  that 
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the  exception  does  not,  therefore,  apply  to  the  overruling  of 
a  demurrer  to  the  first  paragraph  of  complaint. 

Having  come  to  the  conclusion  that  the  judgment  should 
be  affirmed,  an  opportunity  is  thus  afforded  us  of  reaching 
the  right  result  without  any  apparent  consideration  of  the 
actual  controversy.  This  convenient  method,  whenever 
adopted,  makes  bad  law,  and  cannot  be  very  satisf  actor^'^  to 
the  parties,  who  can  hardly  be  supposed  to  have  taken  the 
appeal  for  the  purpose  of  procuring  a  judgment  upon  so 
artificial  a  point. 

The  addition  of  the  averments  relative  to  the  assignment 
does  not  take  out  of  the  pleading  the  averments  heretofore 
summarized.  The  statute  provides  for  a  demurrer  for  want 
of  facts.  In  a  general  way  every  case  has  a  theory,  but 
facts  control  theories,  theories  do  not  change  facts.  Suffi- 
cient facts  are  exhibited  in  the  first  paragraph  of  complaint 
to  repel  a  demurrer.  It  is  only  necessary  to  prove  enough 
of  the  averments  to  make  out  a  cause  of  action.  Long  v. 
Doxey  (1875),  50  Ind.  385,  and  it  is  therefore  competent  to 
ignore  immaterial  averments  in  determining  the  sufficiency 
of  a  pleading. 

Judgment  affirmed. 

Comstock,  J.,  absent. 

On  Petition  for  Rehearing. 

RoBY,  J. — Since  the  opinion  herein  was  filed  the  question 
as  to  the  right  of  a  materialman  to  recover  upon  the  con- 
tractor's bond  has  been  presented  to  this  court  in  a  number 
of  other  cases.  In  one  of  them  oral  argument  was  had,  while 
elaborately  and  carefully  prepared  briefs  have  been  sub- 
mitted by  most  capable  lawyers,  and  the  ruling  on  this 
petition,  which  has  been  withheld  pending  such  further  inves- 
tigation, will  be  made  after  the  court  has  at  least  had  an 
opportunity  to  be  informed  upon  the  subject. 

It  is  held  by  the  English  decisions  that  where  two  persons 
make  a  contract  in  which  one  of  them  promises  to  confer 
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benefits  upon  a  third  person,  the  latter  cannot  sue 

4.  upon  the  contract,  either  in  law  or  in  equity,  for  the 
money  or  other  benefit  which  it  is  promised  that  he 

shall  receive.  This  doctrine  has  been  adopted  in  certain  of 
the  states.  9  Cyc,  374.  A  larger  number  of  the  states  have, 
however,  adopted  the  so-called  American  doctrine,  which 
permits  such  party  to  recover  such  benefit  in  a  suit  brought 
in  his  own  name.  9  Cyc,  377.  This  is  the  doctrine  in  Indi- 
ana, Ferris  V.  American  Brewing  Co,  (1900),  155  Ind.  539, 
52  L.  R.  A.  305;  Judson  v.  Romaine  (1893),  8  Ind.  App. 
390;  Williams  v.  Markland  (1896),  15  Ind.  App.  669.  In 
the  consideration  of  this  case,  it  follows  that  decisions  of 
courts  in  states  where  the  English  doctrine  prevails  do  not 
possess  any  persuasive  or  other  authority,  and  they  are 
therefore  eliminated. 

A  class  of  argument  which  has,  to  some  extent,  been  pur- 
sued, and  must  also  be  eliminated,  is  that  which  proceeds 
upon  the  assumption  that  the  provision  of  the  con- 

5.  tract  quoted  is  not  for  the  benefit  of  the  materialman 
or  laborer,  or  that  the  sole  purpose  of  the  contract 

was  to  protect  and  indemnify  the  owner.  The  very  question 
to  be  decided  is  whether  the  promise  is  for  the  benefit  of  the 
materialman  and  laborer.  The  words  of  the  bond  are: 
''Shall  pay  for  all  material  used  and  all  help  employed  in 
the  construction  of  said  building."  This  is  a  certain  and 
express  agreement  to  pay  for  all  material  furnished  and  for 
all  help  employed.  The  agreement  to  pay  is  primarily  for 
the  benefit  of  the  creditor  to  whom  such  payment  must  of 
necessity  be  made.  Had  the  provision  been  that  the  con- 
tractor "shall  pay  the  M.  J.  Camahan  Company  for  all 
material  furnished  by  it  and  used  in  the  construction  of  said 
building,"  there  could  not,  under  the  doctrine  before  stated, 
be  any  doubt  as  to  the  right  of  said  M.  J.  Carnahan  Com- 
pany to  recover  in  such  an  action  as  this. 
No  one  will  suggest  that  the  agreement  to  pay  for  all 
Vol.  42—11 
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material  used  and  for  all  help  employed  was  intended  for  the 
benefit  of  the  owner.  Incidentally  such  payment  might  ben- 
efit him,  in  that  it  would  prevent  the  acquirement  of  a  valid 
lien,  but  such  result  would  be  an  incidental  one  only.  It  was 
never  contemplated  that  such  payments  should  be  made  to 
him.  Persons  who  let  contracts  for  the  construction  of 
buildings  do  not  furnish  all  the  material  and  do  all  the 
work.  It  is  practically  impossible,  at  the  time  of  contracting 
for  the  erection  of  a  building,  to  name  the  persons  who  will 
subsequently  furnish  material  therefor  or  do  labor  thereon. 
Such  parties  were  therefore  described  in  general  and  com- 
prehensive terms.  The  language  used  is  inclusive — shall  pay 
for  ••  all"  material  and  **air'  help.  The  legal  eflfect  of  the 
language  used  is  not  different  from  what  it  would  have 
been  had  the  agreement  been  to  pay  whoever  shall  furnish 
material  or  do  labor.  Reynolds,  etc,  Co.  v.  Eacock  (1901), 
27  Ind.  App.  459;  Jordan  v.  Kavanaugh  (1884),  63  Iowa 
152;  Wells  v.  Kavanaugh  (1886),  70  Iowa  519;  Baker  d& 
Co.  V.  Bryan  (1884),  64  Iowa  561;  Hipwell  v.  National 
Surety  Co.  (1906),  130  Iowa  656. 

The  maxim  is:    **That  is  certain  which  can  be  rendered 

certain."    When  the  identity  of  the  person  furnishing  such 

material  is  rendered  certain,  the  contract  is  not  dif- 

6.  ferent  in-  any  respect,  in  terms  or  in  effect,  from 
what  it  would  be  did  it  contain  appellee's  proper 
name.  Rhodes  v.  Matthews  (1879),  67  Ind.  131,  139;  Ste- 
vens V.  Flannagan  (1892),  131  Ind.  122,  127;  Pitney  v. 
Glens  Falls  Ins.  Co.  (1875),  65  N.  T.  6, 14;  Clinton  v.  Hope 
Ins.  Co.  (1871),  45  N.  T.  461.  Names  are  used  to  indicate 
identities.  Meyer  v.  Indiana  Nat.  Bank  (1901),  27  Ind. 
App.  354.  The  identity  of  the  person  furnishing  materials 
for  use  in  the  building  referred  to  in  the  contract  under 
consideration  being  established,  there  is  no  room  for  a  denial 
of  the  right  of  the  appellee  to  maintain  its  action.  This  is 
the  conclusion  stated  in  the  books. 

**As  security  for  faithful  performance,  contractors  are 
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frequently  required  to  execute  a  bond  with  sureties.  Such 
bonds  frequently  require  the  contractor  to  pay  all  claims 
for  materials  used  and  the  wages  of  all  laborers,  etc.,  em- 
ployed by  the  contractor  upon  the  work.  Under  such  con- 
ditions the  right  of  the  persons  who  furnish  materials  or 
perform  labor  for  the  contractor  to  maintain  an  action  on 
the  bond  to  enforce  their  claims  depends  on  the  general  rule 
prevailing  in  the  jurisdiction  in  which  the  suit  is  brought 
with  regard  to  the  right  of  incidental  beneficiaries  of  a  con- 
tract, though  not  parties  or  privies  thereto,  to  maintain  an 
action  on  the  contract."  30  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  1288.  *'0n  default  of  the  builder,  in  cases  where  the 
contract  requires  him  to  pay  for  all  labor  and  material  fur- 
nished, a  right  of  action  directly  against  the  sureties  accrues 
to  unpaid  laborers,  materialmen,  and  subcontractors."  6 
Cyc,  83.  And  see  Oreenfield  Lumber,  etc.,  Co.  v.  Parker 
(1902),  159  Ind.  571 ;  Jordan  v.  Kavanaugh,  supra;  Wells  v. 
Kavanaugh,  supra;  Baker  &  Co,  v.  Bryan,  supra;  HipweU  v. 
National  Surety  Co,,  supra.  Building  contracts,  guaranteed 
by  sureties  for  the  contractor,  upon  which  materialmen  or 
laborers  have  secured  judgments,  subsequently  aflRrmed  by 
this  court,  contain  particular  clauses  as  follows:  ''For  the 
fulfilment  of  said  contract  and  the  payment  of  all  such 
material  and  labor  debts."  Williams  v.  Markland,  supra. 
"And  promptly  pay  all  the  debts  incurred  in  the  prosecu- 
tion of  said  work,  including  labor  and  material  furnished." 
Young  v.  Y(mng  (1899),  21  Ind.  App.  509.  ''That  he  would 
pay  for  all  labor  and  material  used  in  said  building." 
American  Surety  Co.  v.  Lauber  (1899),  22  Ind.  App.  326. 
"The  provision  of  the  contract  that  there  should  be  no  claims 
against  the  contractor  for  work  and  materials  could  only 
mean  that  he  was  to  discharge  such  claims  by  their  pay- 
ment." Brown  v.  Markland  (1899),  22  Ind.  App.  652. 
**Pay  for  all  labor  and  materials  used  in  connection  there- 
with." King  v.  Downey  (1900),  24  Ind.  App.  262.  This 
court,  in  construing  the  clauses  just  quoted,  in  each  instance 


164  APPELLATE  COURT  OP  INDIANA, 

Ochs  V.  M.  J.  Carnahan  Co. — 42  Ind.  App.  157. 

declared  the  law  to  be  that  the  contract  was  one  for  the 

benefit  of  a  third  person,  upon  which  he  was  entitled  to 

recover  in  his  own  name.    Where  the  terms  of  a  written 

contract  are  not  ambiguous,  indefinite  or  uncertain, 

7.  its  meaning  is  a  matter  of  law  for  the  court.  Brawn 
V.  Langner  (1900),  25  Ind.  App.  538.  Neither  the 
contract  under  consideration  nor  the  ones  referred  to  in  the 
cases  cited  are  ambiguous,  indefinite  or  uncertain.  They  are 
substantially  in  the  same  terms,  and  the  case  at  bar  is  gov- 
erned by  the  law  as  declared  in  the  prior  decisions. 

But  it  is  insisted  that  the  intention  of  the  parties  to  the 
contract  was,  in  those  cases,  determined  by  the  fact  that  the 
buildings,  for  the  construction  of  which  such  materials  were 
furnished  or  labor  done,  were  public  buildings,  upon  which 
the  materialman  or  laborer  could  not  procure  a  valid  me- 
chanic's lien.  This  insistence  is  made  in  the  face  of  the  well- 
settled  law  that  a  written  contract  which  is  not  ambiguous, 
indefinite  or  uncertain,  and  in  regard  to  which  no  allegation 
of  fraud  or  mistake  is  made,  must  be  taken  as  it  is  written, 
and  the  intention  of  the  parties  determined  from  the  terms 
thereof.  Beard  v.  Lofton  (1885),  102  Ind.  408,  411;  Loivry 
V.  Megee  (1875),  52  Ind.  107;  Harper  v.  Pound  (1857),  10 
Ind.  32. 

**It  was  only  by  an  inspection  of  the  bond,  that  what  the 
parties  understood  by  it  could  be  ascertained."  Lett  v. 
Horner  (1840),  5  Blackf.  296.  And  see  Free  v.  Meikel 
(1872),  39  Ind.  318. 

The  motive  leading  the  township  trustee  in  the  cases  last 
cited  to  require  a  contractor  to  guarantee  the  payment  of 
material  and  labor  claims  might  very  naturally  be  inspired 
by  the  fact  that,  in  the  absence  of  such  guarantee,  such 
persons  would  be  unable  to  enforce  payment  of  their  claims, 
but  the  distinction  between  the  motive  which  leads  a  x)erson 
to  enter  into  a  contract  and  the  intention  deducible  from 
the  terms  of  the  contract  as  it  is  written  is  a  very  clear  one. 
A  judge,  when  called  upon  to  state  the  legal  meaning  of  a 
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written  instrument,  might  very  naturally  mention  the  fact 
that  the  result  of  the  application  of  the  law  to  the  terms  of 
the  instrument  is  a  beneficent  and  just  one,  but  courts  do 
not  construe  written  contracts  with  regard  to  the  quality, 
possessions  or  other  rights  of  the  person  concerned  therein. 

If  the  clause  of  the  contract  now  under  consideration  and 
the  clauses  of  those  contracts  heretofore  enforced  by  this 
court  in  the  cases  cited  are  for  the  benefit  of  materialmen 
and  laborers,  they  are  so  because  the  language  used,  in  its 
usual  and  ordinary  acceptation,  makes  them  so.  The  legal 
effect  of  the  language  of  the  contract  is  not  infiuenced  by  the 
fact  that  the  materialmen  and  laborers  can  or  cannot  acquire 
valid  liens,  any  more  than  it  is  by  the  wealth  of  the  mate- 
rialmen, the  poverty  of  the  laborer,  or  the  ability  of  either 
to  procure  their  pay  by  other  litigation.  Such  considera- 
tions are  extrinsic  to  the  question  presented  for  decision. 
Caulfield  v.  Polk  (1897),  17  Ind.  App.  429,  433. 

Had  appellee  relinquished  a  lien  held  by  him,  the  surety 
might  have  cause  for  complaint,  but  he  was  not  required  by 
contract  or  otherwise  to  take  aflSrmative  action  in  order  to 
create  a  Ken.  Whiteh(mse  v.  American  Surety  Co.,  etc. 
(1902),  117  Iowa  328. 

Petition  for  rehearing  overruled. 

Hadley,  J.,  dissents.    Myers,  C.  J.,  absent. 


Johnson  et  al.  v.  Zimmerman  et  al. 

IXo.  6,374.     Filed  April  23, 1908.     Rehearing  denied  June  25, 1908. ] 

1.  Appeal. — Record. — Presentation  of  Questions. — Unless  the  ques- 
tions discussed  are  properly  raised  In  the  record  they  will  not  be 
considered  on  appeal,    p.  168. 

2.  EvTOENcE. — Documentary. — Exclusion. — Presentation  of.  On  Ap- 
peal—Where a  written  instrument  offered  In  evidence  is  excluded 
by  the  trial  court  it  cannot  be  considered  on  api)eal  unless  copied 
into  the  record,  mere  statements  of  counsel  in  an  olTer  of  proof 
being  insufficient    p.  168.  . 
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3.  Evidence. — Account  Books, — Appeal, — Record, — In  a  suit  where- 
in an  account  boolc  and  checlc  stubs  were  sought  to  be  introduced 
In  evidence  and  such  writings  purported  to  record  transactions 
between  defendants'  decedent  and  third  persons,  it  was  neces- 
sary that  facts  be  shown  making  such  writings  competent  in 
favor  of  the  offerer.  (For  collection  and  review  of  Indiana 
authorities  on  the  "shop-book  rule"  of  evidoice,  see  concurring 
opinion.)     pp.  168, 170. 

4.  New  Trial.— A«  of  Right, — Quietitiff  Titlc—yfoinder  with  Other 
Causes, — Decision, — ^Where  a  paragraph  of  complaint  for  quieting 
title  is  coupled  with  a  paragraph  for  other  relief,  but  the  deci- 
sion is  solely  upon  the  paragraph  for  quieting  title,  a  new  trial 
as  of  right  is  demandable.    p.  169. 

From  Elkhart  Circuit  Court;  James  8.  Dodge,  Judge. 

Suit  by  Alpheus  A.  Zimmerman  and  another  against 
Jeannette  G.  Johnson  and  others.  From  a  decree  for  plain- 
tiffs, defendants  appeal.    Reversed. 

J,  D.  Osborne,  for  appellants. 

James  L.  Barman  and  Anthony  DeaJil,  for  appellees. 

RabB;  J. — Appellees  were  plaintiffs  in  the  court  below. 
Their  complaint  is  in  two  paragraphs.  The  first  is  in  the 
usual  form  of  a  complaint  to  quiet  title  to  certain  real  estate 
described  therein ;  the  second  averred  that  Ruel  M.  Johnson 
was,  in  his  lifetime,  the  owner  of  the  real  estate  described 
in  the  complaint;  that  he,  on  February'  25,  1899,  executed 
to  appellees  a  warranty  deed  for  the  same,  his  wife  joining 
therein ;  that  after  its  due  execution  the  deed  was  left  with 
said  Johnson  by  appellees  for  safe-keeping;  that  the  same 
was  never  recorded;  that  afterwards  Johnson  died  testate, 
and  that  the  appellants  are  his  executors,  devisees  and  lega- 
tees under  his  will ;  that  upon  the  death  of  Johnson  appel- 
lants came  into  possession  of  the  deed^  and  that  they  refused, 
upon  demand,  to  deliver  the  same  to  appellees.  An  answer 
of  general  denial  was  filed  to  the  complaint,  the  cause  sub- 
mitted to  the  court  for  trial,  and  the  following  finding  made 
by  the  court:  **The  court,  being  well  and  sufficiently  ad- 
vised in  the  premises,  finds  that  the  plaintiffs  are  the  owners 
in  fee  simple  as  tenants  by  the  entireties  of  the  real  estate 
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described  in  the  complaint;  that  the  defendants  claim  an 
interest  therein  adverse  to  plaintiffs;  that  their  claims  are 
without  right  and  unfounded;  and  that  the  plaintiffs  are 
entitled  to  have  their  title  thereto  quieted."  This  finding 
is  foDowed  by  a  decree  quieting  plaintiffs*  title  to  the  prem- 
ises, and  this  decree  is  followed  by  an  order  directing 
defendants  to  deliver  to  plaintiffs,  within  five  days,  a  certain 
deed  described  as  having  been  executed  by  the  deceased 
Johnson  and  wife  to  plaintiffs,  and,  on  their  failure  so  to 
do,  appointing  a  commissioner  to  make  a  deed.  Appellants' 
motion  for  a  new  trial  for  cause  was  overruled,  and  within 
one  year  from  the  entering  of  the  decree  appellants  filed 
their  bond  for  costs,  conditioned  according  to  law,  and  moved 
for  a  new  trial  as  of  right,  which  was  overruled,  and  excep- 
tions properly  reserved.  The  action  of  the  court  below  in 
overruling  these  motions  is  assigned  as  error  in  this  court. 

The  cause  relied  upon  for  a  new  trial  is  the  refusal  of 
the  court  to  admit  in  evidence  an  account  book  kept  by  the 
decedent,  Johnson.  It  appears  from  the  evidence  that  John- 
son had  fwmerly  conveyed  to  the  appellees  a  lot  in  John- 
son's addition  to  the  city  of  Elkhart,  not  the  one  described 
m  the  complaint ;  that  Zimmerman  and  wife,  through  John- 
son, obtained  a  loan  of  $1,500  by  mortgage  upon  this  prop- 
erty, and  at  the  same  time  a  written  agreement  was  entered 
into  between  the  appellees,  the  parties  who  ipade  the  loan 
to  them,  and  Johnson,  by  the  terms  of  which  the  $1,500 
loaned  was  to  be  placed  in  Johnson's  hands,  and  he  was  to 
pay  the  same  out  for  the  construction  of  a  dwelling-house 
upon  said  lot,  and  it  was  claimed  by  the  appellees  that  the 
real  estate  in  controversy  was  paid  for  out  of  this  loan.  It 
was  contended  by  the  appellants  that  this  was  not  so,  but 
that  the  entire  amount  of  said  loan  of  $1,500  was  applied 
by  Johnson  in  payment  for  the  improvement  upon  the  lot, 
as  contemplated  by  the  written  agreement.  It  was  for  t|ie 
purpose  of  proving  these  payments  that  the  book  was  offered 
in  evidence. 
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We  think  this  question  is  not  properly  presented  by  the 
record  before  us,  and  unless  properly  presented  by  the  rec- 
ord this  court  has  no  right  to  consider  it.    Martin  v. 

1.  Martin  (1881),  74  Ind.  207 ;  Miller  v.  Evansville,  etc., 
R.  Co.  (1896),  143  Ind.  570;  Drake  v.  State  (1896), 

145  Ind.  210;  Wilson  v.  State  (1901),  156  Ind.  6dl;Krayis 
V.  Lehman  (1908),  170  Ind.  408;  State,  ex  rel,  v.  John 
(1908),  170  Ind.  233. 

The  account  and  the  check  stubs  proposed  to  be  intro- 
duced in  evidence  are  written  instruments,  as  much  so  as  a 
note,  letter,  deed,  record  or  deposition.     It  is  the 

2.  statement  in  writing  contained  in  the  book  and  on 
the  check  stubs  that  is  offered,  and  such  book  and 

stubs  nowhere  appear  in  the  record.  Before  any  question 
can  be  presented  to  this  court  on  the  rulings  made  by  a 
court  below  in  excluding  written  instruments  offered  in 
evidence,  the  written  instrument  offered  must  be  brought 
into  the  record.  Boseboom  v.  Jefferson  School  Tp.  (1890), 
122  Ind.  377;  Rucker  v.  Steelman  (1884),  97  Ind.  222; 
Mtisser  v.  State  (1901),  157  Ind.  423;  Nudd  v.  HoUoway 
(1873),  43  Ind.  366;  Lautman  v.  Pepin  (1901),  26  Ind. 
App.  427;  Bensch  v.  Farnsworth  (1894),  9  Ind.  App.  547. 

The  preliminary  proof  upon  which  the  rejected  evidence 

was  offered  was  made  by  one  of  the  executors  who  had 

charge  of  the  books  and  papers.    His  testimony  was 

3.  that  the  account  with  appellee  Zimmerman,  on  page 
164,  was  in  Johnson's  handwriting,  and  we  might  in- 
fer from  this  statement  that  the  account  proposed  to  be  intro- 
duced was  a  statement  in  the  book  of  transactions  between 
Johnson  and  the  appellees.  But  such,  very  evidently,  was  not 
the  case,  nor  is  it  claimed  on  the  part  of  appellants  that  the 
account  registered  transactions  between  Johnson  and  Zim- 
merman, but  was  an  account  of  sums  paid  out  by  Johnson 
to  disinterested  third  persons  for  work  done  and  materials 
furnished  in  the  construction  of  the  building  upon  the  lot 
referred  to  in  the  contract  between  the  parties.    These  dis- 
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interested  third  persons,  to  whom  the  payments  were  made, 
were  entirely  competent  to  testify  to  every  fact  exhibited  by 
the  record  made  by  Johnson  in  his  book.  This  court  cannot 
tell  from  the  record  what  the  accounts  and  checks  tendered 
in  evidence  would  prove,  or  whether  they  would  tend,  in 
the  remotest  degree,  to  support  the  contention  of  the  appel- 
lants. 

There  was  clearly  no  finding  in  this  case  upon  any 

4.    question  except  that  presented  by  the  first  paragraph 
of  appellees'  complaint. 

This  was  a  suit  to  quiet  title  to  the  real  estate  in  question, 
and  the  court  erred  in  overruling  appellants'  motion  for  a 
new  trial  as  of  right,  and  for  this  error  the  judgment  of  the 
eonrt  below  is  in  all  things  reversed,  with  instructions  to 
the  court  below  to  grant  a  new  trial,  with  leave  to  the  par- 
ties to  reform  issues,  if  desired. 


Concurring  Opinion. 

BoBY,  C.  J. — Appellees'  complaint  is  in  two  paragraphs. 
The  first  is  in  the  usual  form  of  a  complaint  to  quiet  title,  and 
describes  lot  No.  122  and  the  east  half  of  lot  No.  121  in  John- 
son's riverside  addition  to  the  city  of  Elkhart.  In  the  second 
paragraph  it  is  averred  that  defendants'  decedent  was  in 
his  lifetime  the  owner  of  said  lands,  and  that  the  plaintiffs 
purchased  the  same  from  him  for  a  consideration,  which 
was  fully  paid ;  that  on  February  25, 1899,  decedent  executed 
his  warranty  deed  therefor  to  plaintiffs,  his  wife  joining 
therein,  which  deed  was  duly  delivered  to  them,  and  that 
they  left  the  same  with  said  decedent  for  safe-keeping  until 
such  time  as  they  should  call  for  the  same  to  have  it  record- 
ed, and  that  afterwards  he  departed  life ;  that  they  have  de- 
manded said  deed  from  the  defendants — executors,  devisee 
and  legatee  of  said  decedent — who  have  possession  thereof, 
and  they  refused  to  deliver  it  to  plaintiffs,  who  aver  that 
they  are  entitled  to  the  possession  thereof.    The  issue  was 
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formed  by  a  general  denial.    The  cause  was  tried  without 
a  jury,  and  a  decree  entered  against  the  defendants. 

The  second  paragraph  contains  the  requisites  necessary  to 
an  action  in  replevin.  §1330  Bums  1908,  §1266  R.  S.  1881; 
Wilson  V.  Rybolt  (1861),  17  Ind.  391;  Bush  v.  Gromes 
(1890),  125  Ind.  14. 

The  findings  made  by  the  court  are  **that  the  plaintiffs 
are  the  owners  in  fee  simple,  as  tenants  by  the  entireties, 
of  the  real  estate  described  in  the  complaint;  that  the 
defendants  claim  an  interest  therein ;  that  their  claims  are 
without  right  and  unfounded,  and  that  the  plaintiffs  are 
entitled  to  have  their  title  quieted."  The  decree  follows  the 
findings,  and  contains  in  addition  thereto  an  order  to  deliver 
the  deed  described  in  the  second  paragraph,  and,  in  default 
of  such  delivery,  names  a  commissioner  to  execute  a  deed 
for  such  premises.  It  is  claimed  that  the  decree  amounts  to 
no  more  than  one  quieting  title,  and  that  a  motion  for  a.  new 
trial  as  of  right,  made  by  appellants,  should  have  been  sus- 
tained, which  question,  for  reasons  hereafter  stated,  is  not 
decided. 

Appellees  have  filed  a  motion  to  dismiss  the  appeal,  basing 
the  same  upon  the  grounds  that  the  provisions  of  the  act  of 
September  19,  1881  (§2977  Burns  1908,  §2454  R.  S.  1881), 
have  not  been  followed,  and  that  a  proper  index  was  not 
attached  to  the  transcript.  The  appeal  was  however  prop- 
erly taken  under  the  general  statute  (Baker  v.  Edwards 
[1901],  156  Ind.  53;  Mason  v.  Roll  [1892],  130  Ini  260), 
and  the  transcript  is  suflSciently  indexed. 

The  case  as  it  comes  here  is,  upon  the  evidence,  decidedly 

unsatisfactory.    It  shows  a  delivery  of  the  deed  by  Ruel  M. 

Johnson,  its  retention  by  a  third  person  for  more  than 

3.    a  year,  when  it  was  taken  by  Alpheus  Zimmerman, 

and  returned  by  him  to  said  Johnson,  and  found 

among  the  latter 's  effects  enclosed  in  an  envelope  marked, 

*'Not  delivered."    Appellees  averred  and  undertook  to  show 

payment  of  the  purchase  price  of  said  lots.    To  this  end  a 
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witness  was  introduced  who  testified,  in  substance,  that  the 
consideration  for  the  lots  described  was  the  conveyance  of 
another  lot,  which  had  been  previously  sold  by  said  Johnson 
to  the  appellees,  and  paid  for  by  them  out  of  a  loan  which 
he  had  procured  for  them,  and  which  was  secured  by  a  mort- 
gage on  said  lot. 

In  this  state  of  the  evidence  appellants-  offered  to  intro- 
duce an  account  in  decedent's  own  handwriting,  in  a  book 
which  he  kept  in  connection  with  the  business  of  his  office, 
by  which  the  amount  of  said  loan  and  the  manner  of  its 
distribution  are  shown.  Such  entries  contained  memoranda 
of  checks  by  which  such  payments  were  made,  and,  with  the 
checks  thus  referred  to,  were  excluded  by  the  court  upon 
appellees*  objection,  to  which  ruling  appellants  reserved  an 
exception.  These  entries  and  checks  were  admissible  both 
as  having  been  made  by  the  agent  of  appellees,  authorized 
by  them  to  distribute  the  borrowed  fund  {Reno  v.  Crane 
[1829],  2  Blackf.  217;  1  Greenleaf,  Evidence  [16th  ed.], 
§184e),  and  under  the  account-book  rule,  as  part  of  the  res 
gestcB  of  the  transaction  upon  which  payment  for  the  lots  in 
controversy  is  made  to  depend.  Doe  v.  Turford  (1832),  3 
Bam.  &  Ad.  890;  Place  v.  Baugher  (1902),  159  Ind.  232; 
Fleming  v.  Yost  (1894),  137  Ind.  95. 

The  shop-book  rule  of  evidence,  which  permits  account- 
book  entries  and  other  regular  entries  made  in  the  course  of 
business  to  be  introduced  in  evidence,  has  been  a  most  unset- 
tled one  in  this  State.  The  transition  from  the  common-law 
rules,  the  conflicting  theoretical  classifications  stated  in  the 
many  text-books,  and  the  conflicting  application  of  these 
rules  in  the  various  states,  are  doubtless  the  most  responsible 
causes  of  this  condition.  Sixteen  cases  decided  by  the  Indi- 
ana Supreme  and  Appellate  Courts,  which,  investigation 
discloses,  are  all  the  cases  in  which  the  rule  under  consid- 
eration is  discussed  or  referred  to,  have  been  examined,  and 
^rom  them  the  conclusion  before  stated  was  reached. 

The  rules  as  to  the  admissibility  of  entries  by  third  per- 
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sons,  entries  by  parties,  and  entries  by  deceased  third  per- 
sons and  parties  have  apparently  been  developed  separately, 
but  under  business  conditions  of  the  present  day  there  is  no 
reason  for  different  rules  regarding  entries  by  third  persons 
and  by  parties.  See  2  Wigmore,  Evidence,  §1517  et  seq. 
The  court  in  DeCamp  v.  Vandagraft  (1836),  4  Blackf.  272, 
held  that  plaintiff's  books  of  account,  in  which  he  had 
charged  the  items  for  which  he  sued,  were  not  admissible 
to  support  his  demands,  for  that  ''would  be  permitting  him 
to  make  evidence  for  himself. *'  This  case  was  decided  on  the 
authority  of  the  English  common  law,  as  it  was  at  the  time 
of  its  adoption  in  America,  which  permitted  only  entries 
made  by  a  clerk  to  be  admitted.  The  few  American  cases 
extending  the  doctrine  and  admitting  entries  made  by  b 
party  were  ignored,  because,  in  the  language  of  the  court, 
'*the  decisions  in  those  cases,  we  presume,  are  founded  on 
the  local  laws  of  those  states."  This  case  is  doubtless  the 
first  cause  of  confusion  in  our  reports,  which  has  resulted 
less  from  what  has  been  decided  than  from  what  has  been 
said  as  dicta.  The  classification  of  Indiana  by  Wigmore  that 
excellent  textwriter — 2  Wigmore,  Evidence,  §1536 — eis  one 
of  the  few  jurisdictions  in  which  this  branch  of  the  exception 
(the  admissibility  of  the  account  books  of  a  party)  has 
not  been  recognized,  is  erroneous,  as  the  following  cases 
show:  Place  v.  Baugher  (1902),  159  Ind.  232;  WUhur  v. 
Scherer  (1895),  13  Ind.  App.  428;  Fleming  v.  Yost  (1894), 
137  Ind.  95;  Culver  v.  Marks  (1890),  122  Ind.  554,  7  L.  R. 
A.  489,  17  Am.  St.  377. 

Two  cases  involving  the  question  were  decided  prior  to 
DeCamp  v.  Vandagraft,  supra.  In  Reno  v.  Crane  (1829), 
2  Blackf.  217,  which  was  an  action  by  a  partner  to  replevy 
a  boat,  an  entry  by  him  in  the  partnership  books,  charging 
himself  with  the  boat  sued  for,  was  admitted.  In  Harrison 
V.  Lagotv  (1824),  1  Blackf.  •307,  plaintiff  offered  books  in 
evidence  to  sustain  his  demand  for  goods  sold  and  delivered. 
They  were  held  inadmissible  because  the  plaintiff  had  not 
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proved  them  to  be  his,  but  this  reasonably  implies  that,  if 
properly  proved,  they  would  have  been  held  admissible. 

Place  v.  Baugher,  supra^  serves  to  some  extent  to  clear  tip 
the  law  relating  to  account  books.  It  was  an  action  for  the 
value  of  lumber  delivered  to  a  purchaser  at  his  sawmill.  The 
defendant  was  permitted  to  read  in  evidence  from  his  ac- 
count books  in  which  he  had  entered  the  number  of  feet  of 
lumber  received.  A  few  of  the  decisions  were  discussed  and 
distinguished,  and  the  proposition  of  law  laid  down  that 
account  books  which  are  a  part  of  the  res  gestce  should  be 
held  admissible. 

Wilbur  V.  Scherer,  supra,  was  a  similar  action,  by  the 
operator  of  a  sawmill,  **on  an  ordinary  book  account,"  in 
which  the  party's  account  book  was  admitted.  Fleming  v. 
Yostf  supra,  held,  in  an  action  to  set  aside  a  conveyance  of 
real  estate  as  fraudulent,  that  the  account  book  of  a  defend- 
ant was  iidmissible  as  evidence  to  show  payment  for  the  real 
estate. 

The  cases  besides  DeCamp  v.  Vandagraft,  stupra,  in  which 
books  of  account  have  been  refused  in  evidence  are :  Cleve- 
land, etc.,  R,  Co.  V.  Coffman  (1903),  30  Ind.  App.  462; 
Rauyery.  Miller  (1896),  16  Ind.  App.  519;  First  Nat.  Bank, 
etc.,  V.  Williams  (1892),  4  Ind.  App.  501;  Pittsburgh,  etc., 
R.  Co.  V.  Noel  (1881),  77  Ind.  110.  In  the  case  last  cited,  the 
books  were  found  by  the  court  not  to  have  been  parts  of 
the  res  gestae,  and  an  account  book,  to  be  admissible,  must  be 
part  of  the  res  gestce.  Place  v.  Baugher,  supra;  Fleming  v. 
Yost,  supra. 

Cleveland,  etc.,  R.  Co.  v.  Coffman,  supra,  was  decided  on 
the  authority  of  Pittsburgh,  etc.,  R.  Co.  v.  Noel,  supra.  The 
decision  in  First  Nat.  Bank,  etc.,  v.  WilliamSy  supra,  which 
was  a  suit  against  a  bank  for  money  deposited  with  it,  in 
which  the  ledgers  of  the  bank  were  refused  in  evidence,  was 
also  based  expressly  upon  Pittsburgh,  etc.,  R.  Co.  v.  Noel, 
«upra,  which  was  the  only  case  cited.  The  conclusion — the 
correctness  of  which  is  doubted — ^must  have  been  that  the 
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books  were  not  a  part  of  the  res  gestcB,  or  that  "necessity" 
did  not  demand  their  admittance,  since  other  sufficient  evi- 
dence was  offered.  As  to  this  point  see  infra.  Books  of  a 
bank  have  several  times  been  held  admissible  to  show  the 
state  of  a  depositor's  account  (Olover  v.  Hunter  [1867],  28 
Ind.  185;  Johnson  v.  Culver  [1888],  116  Ind.  278;  Culver 
V.  Marks,  supra)  y  but  in  each  of  these  cases  the  entrant  was 
a  third  person  not  a  party.  Rouyer  v.  Miller,  supra^  is  valu- 
less  as  authority  upon  the  point  under  consideration.  The 
page  from  the  account  book  was  rejected  because  no  proof 
was  made  as  to  when  or  where  the  entries  were  made,  or  that 
they  were  in  defendant's  handwriting,  and  it  was  doubted 
whether  the  page  in  question  was  anything  more  than  memo- 
randa and  therefore  not  admissible.  These  cases,  while  hold- 
ing that  under  particular  circumstances  parties'  books  of 
accoimt  are  inadmissible,  cannot  be  said  to  affirm  DeCamp  v. 
Vandagraft,  supra,  hence  that  case  stands  alone,  entirely 
unsupported  by  modem  authority. 

That  account  books,  the  entries  in  which  were  made  by 
third  persons,  are  admissible  is  an  unquestioned  proposition. 
Olover  V.  Hunter,  supra;  Culver  v.  Marks,  supra;  Cleland 
V.  Applegate  (1894),  8  Ind.  App.  499.  While  our  cases  x>er- 
mit  the  introduction  of  account  books,  the  entries  in  which 
were  made  by  a  party  as  well  as  those  in  which  the  entries 
were  made  by  third  persons,  they  are  not  clear  as  to  just  what 
conditions  are  necessary  for  such  introduction.  The  prin- 
cipal reason  for  the  rule  and  the  cause  of  its  development  is 
said  to  be  "necessity."  Formerly  a  plaintiff  was  not  a  com- 
petent witness  to  prove  his  claim,  and  the  mercantile  condi- 
tions of  the  early  days  left  a  party  generally  without  other 
evidence  than  his  own  statement  in  the  books.  In  Dodge  v. 
Morrow  (1896),  14  Ind.  App.  534,  it  is  stated,  on  petition 
for  rehearing,  that  entries  are  only  to  be  admitted  where 
no  other  or  better  means  of  making  the  proof  is  obtainable. 
That  "necessity"  was  the  reason  for  the  rule  is  also  stated 
in  Culver  v.  Marks,  supra,  "for,"  quoting  from  a  note  to 
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Price  V.  Earl  of  Torrington  (1703),  in  1  Smith's  Lead.  Cas. 

(9th  ed.),  566,  570,  "in  view  of  the  number  and  frequency 
of  transactions  of  which  entries  are  daily  required  to  be 
made,  the  difficulty  and  inconvenience  of  making  formal 
common-law  proof  of  each  item  would  be  very  great.  To 
insist  upon  it,  therefore,  would  either  render  a  credit  system 
impossible  or  leave  the  creditor  remediless."  The  statement 
in  Smith's  Leadiiiig  Gases  is  made  regarding  the  admission 
of  party's  account  books,  but  the  rule  is  applicable  to  the 
other  class,  which  was  in  evidence  in  Culver  v.  Marks^  supra. 
Necessity  is  undoubtedly  at  the  foundation  of  that  portion 
of  the  rule  which  admits  account-book  entries  of  a  party  who 
is  incompetent.  Such  entries  are  stated  to  be  ad- 
missible in  Culver  v.  Marks,  supra,  (see  quotation  infra 
178).  In  Blade  v.  Leonard  (1881),  75  Ind.  171,  which  was  a 
suit  by  an  administratrix  for  money  loaned  by  her  intestate, 
defendant  offered  both  his  own  and  the  intestate's  account 
books  to  prove  the  dealings  between  them.  Defendant  was 
not  permitted  by  the  lower  court  to  be  a  witness  under  the 
statute  of  1867  (Acts  1867,  p.  225).  On  appeal  the  question 
as  to  the  ruling  on  the  statute  is  not  decided,  and  the  incon- 
sistent statement  is  made:  ^'The  books  of  the  defendant 
were  not  admissible  to  prove  any  item  of  set-off  or  payment, 
but  it  was  comi)etent  for  him  to  introduce  both  books,  with 
accompanying  evidence,  that  all  the  items  contained  therein 
were  included  in  the  settlement."  The  judgment  was  re- 
versed upon  another  error,  and,  whatever  its  holdings  on 
questions  involved  may  be  said  to  be,  it  is  not  authority. 

Under  general  business  circumstances  the  probability  of 
accuracy  and  trustworthiness  of  the  entries  is  great,  hence 
another  reason  justifying  the  admission  of  account  books 
lias  been  stated  to  be,  the  circumstantial  guarantee  of  trust- 
worthiness. While  no  case  in  Indiana  has  in  terms  invoked 
the  latter  doctrine,  it  is  of  controlling  force.  Necessity  for 
the  admission  of  entries  does  not  seem  to  mean  that  they  are 
to  be  admitted  only  in  the  absence  of  all  other  proof.    Sev- 
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eral  of  the  cases  in  Indiana  have  admitted  entries  where 
there  was  other  evidence.  Place  v.  Baugher,  supra;  Fleming 
V.  Yost,  supra.  If  necessity  were  the  only  circumstance 
under  which  the  entries  could  be  admitted,  they  would  often 
be  introduced  by  allowing  witnesses  on  the  stand  to  **  refresh 
their  memories"  by  them  to  such  an  extent  that  they  would 
virtually  be  in  evidence.  The  fiction  of  the  law,  that  there 
is  a  distinction  between  admitting  a  book  and  permitting  a 
witness  to  ** refresh  his  memory"  from  a  book,  where,  in 
fact,  he  remembers  nothing  of  the  transaction,  is  an  anti- 
quated one,  and  it  would  seem  that  our  courts  no  longer  draw 
the  distinction.  Place  v.  Baugher,  supra;  Wilbur  v.  Scherer, 
supra;  Johnson  v.  Culver,  supra.  But  in  Pittsburgh,  etc., 
R.  Co.  V.  Noel,  supra,  where  the  entries  **were  not  res 
gestae,*^  they  were  refused  in  evidence  ** however  useful  they 
may  or  might  have  been  as  memoranda,  to  be  used  in  refresh- 
ing the  memory  of  the  witnesses  who  made  them."  Our  rule 
then  permits  entries  made  in  account  books  to  be  admitted  in 
evidence  if  they  are  a  part  of  the  res  gestce  of  the  matter  in- 
volved. In  this  connection  it  might  be  well  to  note  the  defini- 
tion quoted  in  Fleming  v.  Yost,  supra,  from  Carter  v.  Buck- 
annon  (1847),  3  Ga.  513:  **  *The  circumstances,  facts  and 
declarations  which  grow  out  of  the  main  fact,  are  contem- 
poraneous with  and  serve  to  illustrate  its  character,  are  part 
of  the  res  gestce,'  " 

Many,  if  not  most,  of  the  states  have,  by  statute,  declared 
what  conditions  must  exist  to  make  this  evidence  competent, 
thus  disposing  of  a  question  which  for  over  a  century  has 
been  unsettled.  The  statutes  represent  the  crystallization  of 
the  rules  created  by  the  courts.  They  usually  require  a  sup- 
pletory  oath  to  support  the  entries  offered.  In  some  juris- 
dictions proof  is  required  that  the  books  were  kept  for  the 
purpose,  that  they  contain  original  entries  for  goods  deliv- 
ered or  for  work  and  labor  performed,  etc.,  that  the  entries 
are  just,  to  the  best  of  deponent's  knowledge  and  belief,  that 
they    are    in    his    handwriting,    and    were    made    at    the 
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time  the  goods  were  delivered  or  services  performed. 
In  case  of  books  kept  by  a  clerk,  proof  must  be 
made  by  such,  clerk  unless  he  is  dead  or  beyond  the  reach 
of  the  court.  If  the  court  is  satisfied  as  to  the 
genuineness  of  the  entries,  they  are  received  as  presumptive 
—prbna  fade — evidence.  This  is  in  brief  the  "Wisconsin 
law.  2  Wisconsin  Statutes  (1898),  §§4186,  4187,  4189.  The 
New  Mexico  statute,  Comp.  Laws,  N.  M.  (1897),  §3031,  typi- 
fies a  simple  form  of  statute:  ** Hereafter  in  the  trial  of 
civil  causes  in  the  courts  of  this  territoiy,  the  books  of  ac- 
count of  any  merchant,  shopkeeper,  phj'sician,  blacksmith  or 
other  person  doing  a  regular  business  and  keeping  daily 
entries  thereof,  may  be  admitted  in  evidence  as  proof  of  such 
accounts  upon  the  following  conditions:  (1)  That  he  kept 
no  clerk,  or  else  the  clerk  is  dead  or  inaccessible.  (2)  Upon 
proof,  the  party's  oath  being  sufficient,  that  the  book  ten- 
dered is  the  book  of  original  entries.  (3)  Upon  proof,  by 
his  customers,  that  he  usually  kept  correct  books.  (4)  Upon 
inspection  by  the  court  to  see  if  the  books  are  free  from  any 
suspicion  of  fraud." 

The  Illinois  statute  provides  that  a  party  shall  prove  his 
account  book  to  be  one  of  original  entry,  made  by  himself, 
some  deceased  person,  or  disinterested  person,  now  a  non- 
resident, and  that  the  entries  were  made  in  the  regular  course 
of  business.  Hurd's  R.  S.  of  1905  (III),  Chap.  51,  §3.  Sev- 
eral  of  the  statutes  limit  the  amount  which  may  be  estab- 
hshed  by  account  books. 

The  most,  if  not  all,  of  the  requirements  set  out  in  the 
statutes  just  cited  have,  in  various  decisions  in  states  which 
have  no  statutory  enactments  on  this  subject,  been  stated 
as  necessary.  Few  cases  in  Indiana  decide  what  foundation 
must  be  laid  for  the  introduction  of  account-book  entries, 
but  the  following  rules  are  to  be  gathered  from  the  decisions : 
Plaintiff  must  prove  them  **to  be  his."  Harrison  v.  Lagow 
(1824),  1  Blackf.  •307.  Entries  must  be  original,  and  not 
Vol.  42—12 
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on  the  representations  made  by  another  party.  Dodge  v. 
Morrow,  mpra.  Proof  must  be  offered  showing  when  and 
where  entries  were  made,  and  that  they  were  made  in  the 
handwriting  of  some  authorized  person.  Rouyer  v.  Miller, 
supra. 

The  books  in  the  present  case  are  admissible,  not  only  as 
being  the  account  books  of  a  party,  but  as  being  the  account 
books  of  a  deceased  person.  As  was  pointed  out  before, 
there,  at  present,  is  but  little  if  any  difference  between  the 
rules ;  but  there  has  never  in  Indiana  been  any  question  as  to 
the  latter.  It  is  said  in  Culver  v.  Marks,  supra,  quoting  from 
1  Wharton,  Evidence  (3d  ed.),  §238:  *'  *Book  entries,  of  an 
of&cer,  agent,  or  business  man,  when  in  the  course  of  his 
duties,  become  evidence  after  his  decease,  or  after  he  has 
passed  out  of  the  range  of  process,  or  become  incompetent 
to  testify  of  the  truth  of  such  entries.'  "  An  English  case 
decided  before  DeCamp  v.  Vandagraft,  supra,  holds  that  the 
rule  covers  all  entries  made  by  a  person,  since  deceased,  in 
the  ordinary  course  of  business,  whether  a  person  wholly  un- 
connected with  the  parties  or  the  clerk  of  the  party,  or  the 
party  himself.  Doe  v.  Turford,  supra.  The  practice  at  this 
time,  when  parties  are  competent  witnesses,  cannot  be  less 
liberal  than  it  was  when  the  strict  common-law  rules  pre- 
vailed. 

To  recapitulate:  The  books  in  this  case  are  admissible 
(1)  as  having  been  made  by  the  agent  of  appellees,  author- 
ized by  them  to  distribute  the  fund;  (2)  under  the  general 
account-book  rule,  which  admits  regular  entries  made  in  the 
course  of  business;  (3)  under  that  portion  of  the  account- 
book  rule  which  admits  the  books  of  a  deceased  person. 

The  record  exhibits  the  ruling  of  the  trial  judge.  The 
offer  made  by  appellants  is  explicit  and  clear.  Appellees 
have  waived  any  right  to  object  to  the  form  of  such  offer, 
there  is  no  defect  in  substance,  and  the  evidence  offered 
should  have  been  admitted. 

The  fact  that  the  deed  for  the  lots  described  in  the  com- 
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plaint  was  made  to  a  husband  and  wife  does  not  render  proof 
of  the  financial  condition  and  pecuniary  resources  of  either 
one  of  them  incompetent.  A  decree  quieting  title  cuts  off 
any  lien  which  the  vendor  might  otherwise  have  for  his  pur- 
chase money.  The  learned  trial  judge  has  opportunities  for 
weighing  evidence  which  this  court  does  not  have,  but  proof 
of  payment  rests  upon  such  extended  inference  that  the 
exclusion  of  any  evidence  bearing  upon  the  question  could 
not  have  been  otherwise  than  harmf  uL 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Warrum. 

[No.  6,07a     Filed  December  10,  1907.     Rehearing  denied  April  8, 
1908.    Transfer  denied  June  25,'  1908.] 

1.  Plkadino.  —  Complaint,  —  Paragraphs, — Demurrers, — Trial  and 
Findings  upon  One  Paragraph. — Wtiere  tlie  trial  is  had  and  find- 
ing made  upon  one  paragraph  of  a  complaint,  the  erroneous 
overruling  of  a  demurrer  to  the  other  paragraph  1»  harmless, 
p.  182. 

2.  Railboads. — Highways. — Pedestrians,— Ba\\to2l^  companies  in 
using  streets  or  highways  must  exercise  reasonable  care  to  avoid 
injury  to  pedestrians,    pp.  184, 191. 

3.  Same. — Highways.— Pedestrians. — Rights. — Railroad  companies 
and  pedestrians  have  equal  rights  on  the  streets  and  highways, 
but  owing  to  the  size  and  weight  of  cars  used  and  the  fact  that 
such  cars  run  upon  a  fixed  track,  pedestrians  must  yield  such  way 
for  the  passage  of  cars.    p.  184. 

4.  Same. — Municipal  Corporations. — Dedication  of  Lands. — Land 
cannot  be  dedicated  to  an  individual  or  private  corporation,  but 
must  1)e  made  to  the  public,    p.  186. 

5.  Municipal  Cobpobations.  —  Streets.  —  Dedication.  —  Deeds.  — 
Where  a  landowner  platted  a  tract  of  land  into  lots,  designating 
the  streets  thereon  and  naming  one  **Railroad*'  street,  and  he 
recorded  such  plat  and  sold  the  lots,  the  fact  that  a  railroad 
company  built  its  tracks  upon  "Railroad"  street  did  not  give  it 
any  exclusive  rights  thereto,    pp.  186, 197. 

6.  Same. — Streets. — Dedication. — Acceptance. — Where  a  landowner 
plats  a  tract  of  land,  designates  streets  thereon,  and  records  such 
plat  the  use  of  such  streets  by  pedestrians  only,  constitutes  an 
acceptance  of  such  grant  sufficient  to  constitute  a  dedication 
thereof  for  public  use.    p.  186. 

7.  Railboads. — Use  of  Streets. — Prescription. — ^The  use  of  a  street 
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for  over  fifty  years  by  a  steam  railroad  company  gives  it  a  pre- 
scriptive right  as  against  the  owners  of  the  fee,  and  a  franchise 
as  against  the  municipality,    p.  187. 

8.  Railroads. — Use  of  Streets, — Exclusive  Rights. — ^The  use  of  a 
street  by  a  railroad  company  for  any  length  of  time  does  not  vest 
in  it  the  exclusive  right  to  use  such  street,    p.  188. 

9.  Municipal  Cobpobations. — Grant  of  Exclusive  Right  in  Streets. 
— ^Municipalities  have  no  right  to  grant  or  release  to  others  the 
exclusive  right  to  use  the  streets;  and  such  grants  or  releases  are 
void.    p.  189. 

10.  Same. — Ordinances. — Exclusive  Rights. — Evidence. — A  munic- 
ipality's ordinance  releasing  its  right  In  a  street  and  reciting  that 
such  company  had  for  fifty  years  exercised  exclusive  control 
thereof,  and  that  such  municipality  had  never  used  such  street 
nor  claimed  any  rights  therein,  is  of  no  legal  effect,  such  recitals 
constituting  no  evidence  of  the  facts  therein  enumerated,  and 
such  an  attempted  release  of  the  municipality's  rights  being  void, 
p.  190. 

11.  UAitsoAjm.— Streets.— BuUding  Platforms  in. — Rights  of  Pedes- 
trians.— A  railroad  company  which,  under  an  ordinance  purport- 
ing to  release  to  It  the  exclusive  right  to  the  use  of  a  street 
builds  a  platform  therein,  has  no  right  to  prevent  the  use  of  such 
platform'  by  pedestrians,    p.  190. 

12.  Railroads. — Mad  Clerks  Throwing  off  Mail  Sacks. — Allega- 
tions.— Evidence. — Where  a  complaint  alleges  that  It  was  the 
custom  for  defendant  railroad  company's  mail  clerk  to  throw  off 
the  mail  sacks  west  of  the  company's  station,  and  that  it  was  the 
custom  of  such  company  to  permit  such  clerks  to  discharge  such 
sacks  upon  the  sidewalk  or  platform  at  a  time  and  place  which 
subjected  persons  upon  such  sidewalk  or  platform  to  great  danger, 
evidence  showing  that  there  was  a  custom  of  throwing  off  sacks 
east  of  the  depot,  and  that  pedestrians  used  the  part  of  the  plat- 
form east  ad  much  as  that  part  west  of  the  depot,  and  that  the 
injury  occurred  west  of  the  depot,  sustains  the  allegations  of  the 
complaint,    p.  191. 

13.  Same.— Liability  for  Acts  of  Mail  Clerks. — ^Railroad  companies 
are  liable  for  the  dangerous  practices  of  mall  clerks,  where  such 
companies  suffer  such  clerks  to  indulge  therein,    p.  192. 

14.  Same. — Custom  of  Mail  Clerks. — Notice, — The  fact  that  for 
two  years  it  was  the  custom  of  the  mail  clerks  on  defendant  mil- 
road  company's  trains  to  discharge,  from  moving  trains,  mail 
sacks  upon  the  platform,  sufficiently  shows  that  the  company  had 
notice  thereof,    p.  194. 

15.  Evidence, — Improvement  of  Streets. — Railroads. — Discharging 
Mail  Sacks. — Pedestrians. — In  an  action  by  a  pedestrian  for  In- 
juries inflicted  by  the  mail  clerk  on  defendant  railroad  company's 
train  in  discharging  a  mail  sack  therefrom,  the  admission  of 
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eridence  that  the  city  improved  the  street  to  the  rear  of  the 
depot  near  which  such  pedestrian  was  walking,  even  if  erroneous 
was  not  sufficiently  harmful  to  justify  a  reversal  of  the  case, 
p.  194. 

16.  Trial. — Instructions. — Damages. — Loss  of  Time. — ^An  instruc- 
tion that  the  Jury  could  take  into  consideration  the  plaintiflTs 
loss  of  time  in  estimating  his  damages,  is  not  improper,  where 
the  complaint  alleged  that  plaintifl!  was  rendered  unconscious  for 
three  days,  and  disabled  from  doing  a  full  day's  work  on  account 
of  such  injuries,    p.  194. 

17.  Pleading.  —  Complaint.  —  Amsndments.:^Appeal. — ^Where  the 
plaintiff  proved  damages  because  of  loss  of  time,  the  complaint 
making  no  charge  of  such  damage,  such  complaint  will  be  deemed 
amended  on  appeal  so  as  to  call  for  such  relief,    p.  195. 

18.  Railroads. — Discharging  Mail  Sack  Against  Pedestrian. — Neg- 
ligence.— Contributory. — ^A  pedestrian  walking  along  a  railroad 
station  platform  struck  by  the  discharge  of  a  mail  sack  ffom  a 
moving  train  is  not  guilty  of  contributory  negligence,  where  he 
was  not  aware  that  such  sack  would  be  discharged  at  such  place, 
p.  195. 

19.  Evidence.— Pre«tt»icd  True,  When  Uncontradicted. — Railroads. 
—Discharging  Mail  Sacks. — Where  a  drayman  testified  that  it 
was  the  custom  of  the  mail  clerk  on  defendant  railroad  com- 
pany's train  to  discharge  the  mail  sacks  at  a  certain  place,  and  such 
testimony  is  not  contradicted,  it  may  be  assumed  as  true.    p.  196. 

Prom  Bush  Circuit  Court;   Will  M.  Sparks,  Judge. 

Action  by  John  W.  Warrum  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  Prom  a 
judgment  on  a  verdict  for  plaintiff  for  $3,500,  defendant 
appeals.     Affirmed. 

John  L.  Rupe,  Hough  &  Hough  and  Watson,  Titsworth 
&  Green,  for  appellant. 

William  Ward  Cook,  Smith,  Cambern  &  Smith  and  Mc- 
Bane  &  Olascock,  for  appellee. 

Rabb,  J. — ^Appellant's  passenger  depot  in  the  city  of 
Greenfield  is  located  half  way  between  Pennsylvania  street 
on  the  east,  and  Mechanic  street  on  the  west.  In  front  of 
the  depot  the  appellant  has  built,  for  the  accommodation  of 
its  business,  a  substantial  brick  platform,  from  twelve  to 
sixteen  feet  wide,  and  extending  from  Pennsylvania  street 
to  Mechanic  street,  which,  from  its  location  and  manner  of 
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construction,  is  convenient  for  use  by  the  public  as  a  side- 
walk, and  it  is  claimed  by  the  appellee  that  this  platform  is 
laid  along  the  side  of  and  within  the  limits  of  a  public 
street  of  said  city,  and  that  the  public  have  a  right  to  use 
and  do  use  it  as  a  sidewalk.  (See  plat.)  The  appellee 
while  passing  along  said  platform,  on  his  way  to  his  work, 
and  on  no  business  relating  in  any  manner  to  the  affairs  of 
the  appellant,  was  struck  and  injured  by  a  mail  sack  thrown 
by  a  United  States  postal  clerk  from  a  mail-car  in  one  of 
appellant's  passenger-  and  mail-trains  while  the  same  was 
running  at  a  high  rate  of  speed  over  appellant's  road.  This 
action  was  brought  against  appellant  to  recover  damages 
for  the  injury,  charging  appellant  with  negligence.  The 
substantial  averments  of  the  complaint  with  reference  to 
the  charge  of  negligence  are  that  for  more  than  two  years 
last  past  it  had  been  the  daily  custom  of  the  United  States 
mail  clerks  on  the  mail-cars  running  over  appellant's  road 
to  throw  from  the  rapidly-moving  trains  running  over  said 
road,  onto  said  alleged  sidewalk,  large  sacks  of  mail  at 
such  time  and  in  such  manner  as  to  be  dangerous  to  those 
using  said  walk,  and  that  this  was  done  with  the  knowledge 
of  appellant,  and  without  objection  from  it,  and  that  ap- 
pellee had  no  knowledge  that  it  was  the  custom  of  such  mail 
clerks  to  throw  out  such  mail  from  rapidly-moving  cars  at 
a  point  west  of  appellant's  depot,  but  that  such  was  the 
fact,  and  that  the  practice  was  known  to  and  permitted  by 
the  appellant.  The  cause  was  tried  by  a  jury.  Verdict  and 
judgment  for  appellee. 

One  of  the  errors  assigned  and  relied  upon  for  reversal 
is  the  action  of  the  court  below  in  overruling  appellant 'sx 

demurrer  to  the  first  paragraph  of  the  complaint. 
1.    The  record  affirmatively  shows  that  no  evidence  was 

introduced  in  support  of  this  paragraph  of  the  com- 
plaint, and  that  the  finding  and  judgment  rest  exclusively 
upon  the  second  paragraph  of  the  complaint.  This  assigned 
error,  if  any,  was  therefore  harmless. 
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The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error,  and  under  this  assignment  numerous 
questions  are  presented.  One  of  the  reasons  assigned  for 
a  new  trial  is  that  the  evidence  fails  to  support  the  ver- 
dict. 

It  is  urged,  among  other  things,  in  support  of  this  rea- 
son, that  the  evidence  shows,  without  contradiction,  that  the 
place  where  appellee  was  injured  belonged  to  the  railroad 
company  exclusively,  and  that  the  appellee  had  no  legal 
right  on  the  premises,  his  business  there  being  in  no  man- 
ner connected  with  the  business  of  the  company,  and  that, 
therefore,  the  company  owed  him  no  duty  except  to  refrain 
from  committing  a  wilful  injury.  This  raises  the  question 
as  to  whether  the  platform  or  sidewalk,  upon  which  appel- 
lee was  walking  at  the  time  of  his  alleged  injury,  was  on  a 
public  street  of  the  city  of  Greenfield. 

If  the  place  where  the  appellee  was  injured  was  a  public 

highway,  then  he  had  a  right  to  be  there,  and  the  appellant 

was  bound  to  exercise  reasonable  care  in  the  eon- 

2.  duct  of  its  business  to  avoid  injury  to  him.    Louis- 
ville, etc,  B.  Co.  V.  Phillips  (1887),  112  Ind.  59,  2 

Am.  St.  155,  and  cases  cited. 

In  the  use  of  public  streets,  railroad  companies  and  street- 
railroad  companies  have  the  right  of  way  in  preference  to 
travelers  on  the  highway,  for  the  reason  that  the 

3.  cars  used  on  such  railroads  are  more  cumbersome 
and  difficult  to  stop  and  control  than  are  vehicles 

used  by  travelers  on  the  public  highway,  but  in  all  other 
respects  their  rights  to  the  use  of  the  highway  are  equal. 
Chicago,  etc.,  R.  Co.  v.  SpUker  (1893),  134  Ind.  380,  and 
cases  cited.  The  evidence  shows,  without  conflict,  that  in 
the  year  1853  one  Pierson  laid  out  and  platted  an  addition 
to  the  then  town  of  Greenfield;  that  he  duly  acknowledged 
said  plat,  and  caused  it  to  be  recorded  in  the  recorder's 
office  of  Hancock  county;  that  among  several  streets  prop- 
erly shown  on  said  plat  was  one  designated  as  Railroad 
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street,  extending  several  blocks,  the  entire  length  of  said 
addition ;  that  lots  were  laid  out  on  both  sides  of  the  street 
for  its  full  length,  those  abutting  the  street  between  Me- 
chanic street  and  what  is  now  known  as  Pennsylvania 
street  being  much  smaller  than  those  along  the  squares  east 
of  Pennsylvania  street;  that  this  street  was  opened  and 
built  upon  for  its  whole  length,  the  lots  lying  east  of  Penn- 
sylvania street  being  generally  occupied  by  residence  prop- 
erty, while  the  lots  between  Pennsylvania  and  Mechanic 
streets  were  sold  to  persons  who  built  mills,  elevators,  ware- 
houses and  blacksmith-shops  upon  them,  and  that  some  of 
these  buildings  were  used  for  other  purposes;  that  about 
the  time  this  addition  to  the  town  was  laid  out  and  the 
street  opened  the  appellant's  railroad  was  built  upon  it,  and 
side-tracks  were  laid  in  the  street  to  these  various  mills, 
elevators  and  warehouses,  and  these  tracks  have  ever  since 
so  remained;  that  the  defendant  company's  first  depot, 
for  both  passengers  and  freight,  was  built  on  the  north  side 
of  this  street  on  ground  now  occupied  by  Pennsylvania 
street.  The  evidence  shows,  without  dispute,  that  this  street 
has  been  continuously  used  by  the  public  for  travel  since  it 
was  opened,  and  is  still  so  used.  It  does  not  show,  however, 
that  the  portion  of  the  street  opposite  the  mills,  warehouses 
and  elevators,  and  occupied  by  appellant's  main  and  side- 
tracks, was  ever  used  by  teams  or  vehicles,  but  it  does  show 
without  dispute  its  constant  use  by  pedestrians.  The  evi- 
dence fails  to  disclose  whethefr  the  railroad  company  was 
ever  expressly  granted  the  right  of  way  over  this  street, 
either  by  the  owner  of  the  land  or  the  authorities  of  the 
town  or  city,  until  March  6,  1901,  but  it  does  show  its  con- 
tinuous use  by  the  company  since  its  first  occupation  in 
1853  or  1854.  The  evidence  does  not  show  that  either  the 
authorities  of  the  town  of  Greenfield,  if  it  ever  was  an  in- 
corporated town — on  which  question  the  evidence  is  silent 
—or  the  city  authorities,  expressly  accepted  Railroad  street 
«*  a  public  street  of  said  town  or  city,  or  that  they  ever 
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improved  the  same  or  caused  the  same  to  be  worked  at  any 
point  between  Pennsylvania  and  Mechanic  streets. 

It  is  earnestly  contended  by  appellant  that  the  evidence 

affirmatively  shows  that   the  street   in   question  was  not 

dedicated  to  the  public,  but  to  the  railroad  company 

4.  for  railroad  purposes.     This  contention  cannot  be 
sustained.     There  is  no  such  thing  at  common  law 

or  by  virtue  of  any  provision  of  our  statutes  as  the  dedica- 
tion of  property  to  a  private  person  or  corporation.  Dedi- 
cations must  be  made  to  the  public.  Lake  Erie,  etc.,  B.  Co. 
v.  Whitham  (1895),  155  111.  514,  40  N.  B.  1014;  McWil- 
liams  V.  Morgan  (1871),  61  111.  89;  Washburn,  Easements 
(4th  ed.),  p.  205;  Watson  v.  Chicago,  etc.,  R.  Co.  (1891), 
46  Minn.  321,  48  N.  W.  1129. 

Railroad   companies   do   not   and   cannot   acquire  their 

rights  of  way  in  this  manner,  and  there  is  nothing  on  the 

plat  introduced  in  evidence  in  this  case  indicating  a 

5.  reservation  of  any  kind  in  favor  of  the  railroad  in 
the  dedication  of  the  ground  in  question.  The  prem- 
ises were  laid  out  as  a  street.  It  is  so  marked  on  the  plat, 
so  designated  by  the  proprietor  of  the  addition  in  the  state- 
ment accompanying  the  plat  and  recorded  with  it.  Lots 
were  sold  by  the  owner  with  reference  to  the  plat,  and  so 
far  as  he  was  concerned  there  was  a  complete  and  irrevoca- 
ble dedication  of  the  ground  to  the  public  and  the  lot  own- 
ers as  a  public  street.  The  railroad  company  acquired  no 
rights  whatever  under  the  dedication.  The  mere  naming 
of  the  street  Railroad  street  gave  it  no  rights,  and  all  the 
legal  rights  it  had  in  the  premises,  so  far  as  the  evidence 
discloses,  prior  to  March  6,  1901,  it  acquired  by  prescrip- 
tion. It  is  insisted  that  the  evidence  fails  to  show  an  accept- 
ance of  the  street.  An  acceptance  by  the  public  of  the 

6.  street  dedicated  to  its  use  is  necessary  to  be  shown  to 
perfect   the   dedication.     Such   acceptance   may   be 

proved  in  several  ways,  and  there  are  some  modes  of 
proving  an  acceptance  of  a  dedicated  public  street  that  do 
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not  appear  in  the  evidence  in  this  ease.  It  does  not  appear 
that  the  public  authorities  at  any  time  formally  accepted 
this  street,  or  that  they  impliedly  accepted  it  by  making 
improvements  or  doing  work  on  this  particular  part  of  the 
street ;  but  it  is  in  evidence,  without  controversy  or  contra- 
diction, that  this  part  of  the  street  has  been  constantly  used 
by  foot  travelers  practically  ever  since  it  was  laid  out. 

Appellant  insists,  however,  that  the  evidence  shows  that 
this  use  is  only  such  use  as  is  habitually  made  by  the  public 
of  the  railroad  company's  private  right  of  way, 
wherever  the  same  remains  open  and  is  convenient 
for  public  travel.  This  insistence  is  probably  true, 
and  if  it  were  shown  that  the  appellant  was  the  legal  owner 
of  these  grounds,  as  its  right  of  way,  the  evidence  would  not 
be  sufScient  to  establish  a  right  in  the  public  to  use  the 
way.  But  such  is  not  the  question  here.  Here  the  appel- 
lant has  never  been  granted  the  exclusive  right  of  way  over 
these  premises  by  any  person  authorized  to  give  it  such 
right.  On  the  contrary,  the  premises  were  dedicated  by  the 
owner  to  the  public.  In  the  case  of  a  use  for  travel  by  the 
public  of  a  railroad  company's  private  right  of  way,  the 
legal  right  to  the  way  is  in  the  company.  The  public  have 
only  a  permissive  use.  In  this  case  the  public  have  the 
right  to  the  way,  and  the  railroad  company  is  but  a  per- 
missive user.  The  question  is,  whether  the  user  by  the 
pnblic  is  an  acceptance  of  the  dedication.  That  such  ac- 
ceptance can  be  as  effectually  shown  by  such  a  continuous 
user,  as  in  any  other  manner,  is  well  settled  in  the  cases 
ot  Summers  v.  State  (1875),  51  Ind.  201;  Strunk  v.  Pritch- 
ett  (1901),  27  Ind.  App.  582.  And  see  Elliott,  Roads  and 
Sts.  (2d  ed.),  §154,  and  cases  cited. 

Appellant  urges  that  its  occupancy  of  the  land  for  more 
than  fifty  years  gives  it  the  exclusive  right  so  to  continue. 

The  evidence  discloses  that  the  company's  use  of  the 
7.    land  has  not  been  exclusive  in  the  past,  but  has  been 

concurrent  with  its  use  by  the  public  as  a  highway. 
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the  only  difference  being  that  the  railroad  company  has 
made  more  and  different  uses  of  it  than  the  public.  The 
company's  user  of  the  premises  for  the  purpose  of  its  road 
for  all  these  years  has  fully  established  its  right,  by  pre- 
scription, so  to  use  it,  but  only  in  common  with  the  public. 
It  takes  the  place  of  a  grant  from  the  owner  of  the  land  and 
a  franchise  from  the  municipal  corporation.  But  it  does  not 

give  the  company,  which  entered  upon  the  street 
8.    without  legal  right,  the  right  to  elbow  off  those  who 

have  had  the  legal  right  to  use  it  ever  since  its  dedi- 
cation by  the  owner.  The  rights  of  the  public  to  the  street 
once  attached,  the  appellant  could  not  acquire  the  exclusive 
right  to  the  use  of  the  street  by  any  length  of  user.  Manion 
V.  Lake  Erie,  etc,  B,  Co.  (1907),  40  Ind.  App.  569;  Wolfe 
V.  Town  of  Sullivan  (1893),  133  Ind.  331;  Louisville,  etc., 
R.  Co.  V.  Downey  (1897),  18  Ind.  App.  140. 

Appellant  introduced  in  evidence  a  copy  of  the  proceed- 
ings of  the  common  council  of  the  city  of  Qreaifield  at  a 
meeting  held  March  6,  1901,  as  follows: 

"Be  it  resolved,  by  the  common  council  of  the  city  of 
Greenfield,  that  whereas  Railroad  street  in  said  city,  so- 
called,  between  Pennsylvania  street  and  Mechanic  street, 
has  been  platted  as  a  street,  but  that  the  same  has  never 
in  fact  been  accepted,  used  or  improved  as  a  street  by 
the  city  or  town  of  Greenfield,  or  by  the  public  authori- 
ties, and  said  city  has  never  claimed  or  exercised  juris- 
diction over  it  as  such,  and  the  same  has  always  been 
as  it  now  exists  between  said  Pennsylvania  and  Mechanic 
streets,  used,  occupied  and  held  exclusively  for  railroad 
purposes,  and  that  the  Pittsburgh,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company,  now  the  owner  of  and 
operating  the  railroad  passing  through  said  city  and 
over  and  upon  the  ground  before  described,  and  \hat 
said  railway  company  is  proposing  to  construct  a  new 
passenger  station  upon  its  grounds,  lots  numbered  six, 
seven,  eight  and  nine  of  Pierson's  addition  to  said  city, 
and  in  the  construction  thereof  it  will  be  necessary  that 
said  company  occupy  with  its  buildings,  platforms  and 
tracks  a  part  of  the  ground  south  of  its  said  grounds, 
consisting  of  lots  numbered  one  to  ten,  inclusive,  in  said 
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Pierson's  addition,  said  new  station  and  depot  and  facil- 
ities "being  found  to  be  needed  for  the  accommodation  of 
the  public,  and  of  great  benefit  and  improvement  to  said 
city,  and  said  railway  company,  desiring  to  be  fully  pro- 
tected in  its  use  of  said  ground,  so  to  be  used  and  oc- 
cupied for  its  said  new  station  and  facilities  connected 
therewith ;  now,  therefore,  for  the  purpose  of  disclaim- 
ing any  and  all  right  in  said  city  in  said  ground,  and  any 
and  all  jurisdiction  over  the  same  as  a  street,  and  fully 
to  protect  said  railway  company,  its  successors  and  as- 
signs in  the  full  use  thereof,  it  is  now  and  be  it  resolved 
that  said  city  does  fully  disclaim  all  rights  in  and  juris- 
diction over  the  said  ground  as  a  street,  and  does  de- 
clare the  truth  of  the  foregoing  facts  recited,  and  that 
it  will  not  in  future  make  any  claim  thereto  as  against 
said  railway  company,  its  successors  or  assigns,  and  that 
full  and  complete  authority  is  now  and  hereby  granted 
to  said  railway  company,  its  successors  and  assigns,  to 
use  and  occupy  said  ground  between  said  Pennsylvania 
and  Mechanic  streets  for  its  depot  and  platforms  and 
station  facilities,  fully  and  freely  in  all  respects.  And 
that  this  authority  shall  be  irrevocable  and  shall  at  all 
times  fully  protect  said  company,  its  successors  and  as- 
sipis,  in  such  an  occupancy  against  any  and  all  claims 
by  said  city  at  any  time  of  right  in  or  jurisdiction  over 
said  ground  as  a  street  or  public  highway." 

It  is  claimed  by  appellant  that  this  resolution  vested  the 
company  with  the  complete  and  exclusive  right  to  the  street, 

or  at  least  that  part  of  it  on  which  its  platform  was 
9.    built,  and  where  the  accident  to  appellee  occurred. 

We  do  not  see  our  way  clear  to  adopt  this  view.  It  is 
true  that  the  city  council  is  vested  by  the  legislature  with 
very  large  powers  with  reference  to  city  streets,  but  it 
has  no  power  to  grant  to  a  railroad  company  the  exclusive 
right  to  use  a  public  street.  Louisville,  etc.,  R.  Co,  v.  Dow- 
^^Vf  supra;  Indianapolis,  etc,  B.  Co,  v.  State,  ex  rel.  (1871), 
37  Ind.  489;  Sherlock  v.  Kamas  City  Belt  B.  Co.  (1897),  142 
Mo.  172,  43  S.  W.  629,  64  Am.  St.  551';  Lockwoodv.  Wa- 
iash  B,  Co.  (1894),  122  Mo.  86,  26  S.  W.  698,  24  L.  R.  A. 
516,  43  Am.  St.  547;  Manion  v.  Lake  Erie,  etc.,  B.  Co., 
supra. 
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Nor  are  the  recitals  in  this  resolution  in  reference  to 
what  has  been  done  by  the  railroad  company  in  the  occu- 
pancy and  use  of  the  street,  and  what  has  not  been 

10,  done  by  the  city  or  town  authorities,  of  any  legal 
effect.    Whether  the  premises  in  question  had  been 

accepted  as  a  public  street  is  a  matter  of  law  dependent 
upon  facts  that  cannot  be  proved  by  a  resolution  of  the  com- 
mon council  of  the  city  of  Greenfield,  and  what  had  or  had 
not  been  done  by  the  town  or  city  authorities  with  refer- 
ence to  work  and  improvements  upon  the  street,  or  by  the 
company  in  reference  to  their  occupancy  of  the  street, 
would  have  to  be  made  manifest  by  the  records  of  the  city 
council  with  reference  to  those  matters  and  the  testimony 
of  sworn  witnesses  who  knew  the  facts  and  circumstances 
regarding  the  matter.  And  if  the  rights  of  the  public  in 
the  premises  as  a  public  street  had  once  attached,  they 
could  not  be  destroyed  by  this  renunciation  of  the  common 
council.  If  they  had  not  attached,  the  resolution  of  the 
council  would  be  entirely  unnecessary  and  meaningless.  The 
full  extent  of  appellant's  rights,  acquired  under  this 

11,  resolution,  was  to  the  street  for  all  necessary  pur- 
poses, including  the  construction  of  its  depot  plat- 
form; but  the  company  could  be  given  no  exclusive  right 
to  the  portion  of  the  street  occupied  by  this  platform.  The 
act  of  the  railroad  company  in  laying  the  brick  platform 
in  the  public  street,  though  with  the  full  consent  of  the 
city  authorities,  was  no  more  effective  to  exclude  the  public 
from  passing  over  it  than  laying  its  track,  by  consent  of 
the  same  authorities,  in  a  recognized  public  street  would 
exclude  the  traveling  public  from  walking,  riding  or  driv- 
ing over  their  rails,  ties  and  roadbed.  The  reciprocal  rights 
of  the  company  a^d  of  the  public  would  be  precisely  the 
same  in  one  case  as  in  the  other. 

The  evidence  in  the  case  being  sufficient  to  justify  a  find- 
ing that  Bailroad  street,  between  MechaniQ  and  Pennsyl- 


MAT  TERM,  1908.  191 

Pittsburgh,  etc.,  R.  Co.  v,  Warrum — 42  Iiid.  App.  179. 

vania  streets,  was  a  public  street  in  the  city,  and  that 
2.    the  place  where  the  appellee  was  struck  was  in  the 

limits  of  the  street,  the  appellee,  therefore,  was 
neither  a  trespasser  nor  a  mere  licensee,  but  was  where  he 
had  a  lawful  right  to  be,  and  the  railroad  company  was 
bound,  in  the  exercise  of  its  rights,  to  observe  reasonable 
care  not  to  injure  him.  It  was  bound  to  observe  the  same 
care  toward  him  as  it  was  required  to  exercise  toward  those 
who  used  the  platform  for  some  purpose  connected  with  ap- 
pellant's business. 

The  point  is  made  that  the  evidence  fails  to  establish  the 
facts  averred  in  the  complaint  constituting  the  charge  of 

negligence  against  appellant.     The  complaint  avers, 
12.  among  other  things,  that  it  was  the  custom  of  the 

^postal  clerks  to  throw  off  the  mail  sacks  from  fast 
trafaifi  at  a  point  west  of  appellant's  depot,  where  they  were 
likely  to  injure  persons  lawfully  upon  the  platform.  The 
evidence  fails  to  sustain  this  averment.  There  is  no  proof 
that  mail  sacks  were  ever  thrown  off  the  appellant's  trains 
by  postal  clerks  at  a  point  west  of  appellant's  depot  prior 
to  the  time  of  the  appellee's  injury.  If  this  was  all  the  com- 
plaint contained  upon  the  subject  of  appellant's  negligence, 
the  point  urged  by  it  in  this  respect  would  be  well  taken, 
but  the  complaint  further  alleges  that  **for  more  than  two 
years  last  past  it  has  been,  and  still  is,  the  daily  custom  of 
the  defendant  at  said  station  knowingly  to  permit  large  bags 
of  mail  to  be  discharged  from  said  trains  by  mail  clerks 
and  agents,  while  said  trains  are  in  rapid  motion,  upon  said 
sidewalk,  at  such  time  and  place,  and  in  such  manner,  as 
subjected  the  persons  who  might  be  upon  the  sidewalk  at 
such  time  to  great  hazard  of  life  and  limb."  There  are 
other  allegations  in  the  complaint  describing  the  sidewalk 
or  platform,  and  averring  its  use  by  the  public  and  the 
patrons  of  the  road  for  the  purposes  of  travel.  These  aver- 
ments, though  by  no  means  artistically  drawn,  are  sufficient 
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to  admit  proof  of  the  throwing  off  of  mail  sacks  by  postal 
clerks  at  other  points  along  the  platform  in  question  than 
west  of  the  depot,  or  the  particular  spot  where  appellee  was 
struck.  The  testimony  of  Tuttle,  a  drayman,  was  to  the 
effect  that  the  mail  carrier  generally  received  the  mail  be- 
tween the  depot  and  Pennsylvania  street;  that  the  mail 
clerks  kicked  it  off  the  cars,  and  that  it  fell  on  the  platform 
between  Pennsylvania  street  and  the  depot,  and  it  was 
fairly  inferable  from  the  evidence  that  the  platform  was 
as  much  frequented  by  pedestrians  east  of  the  depot  as  it 
was  west  of  the  depot. 

Our  attention  is  particularly  directed  to  the  case  of  Mus- 
ter V.  Chicago,  etc.,  B.  Co.  (1884),  61  Wis.  325,  21  N.  W. 
223,  50  Am.  Rep.  141.  In  that  case  the  plaintiff  was  en- 
gaged at  work  on  a  scaffold  at  the  defendant's  depot.  A 
mail  clerk  threw  a  mail  sack  from  a  passing  mail-train, 
which  struck  and  knocked  down  the  scaffold,  injuring  the 
plaintiff.  It  was  averred  in  the  complaint  that  the  postal 
clerks  were  in  the  habit  of  throwing  off  the  mail  at  the 
depot,  and  that  the  practice  was  dangerous  and  was  known 
to  the  defendant,  and  permitted  without  objection  from  it. 
The  evidence  showed  that  the  mail  had  never  been  thrown 
off  at  the  depot  before,  but  at  the  mail  catch  200  feet  away, 
and  there  is  nothing  in  the  case  tending  to  show  that  any 
danger  was  to  be  apprehended  at  the  place  where  the  mail 
was  customarily  discharged.     The  railroad  companies  are 

not  primarily  liable  for  the  negligence  of  the  serv- 
13.   ants  of  the  Government  in  discharging  their  duties. 

They  are  in  no  sense  servants  or  employes  of  the  com- 
pany, and  the  only  ground  upon  which  the  railroad  com- 
pany is  held  liable  for  their  acts,  is  that  the  mail  clerks 
travel  on  the  company's  cars,  and  by  reason  of  that  fact 
have  it  in  their  power,  by  dangerous  practices,  to  injure 
those  who  may  lawfully  be  in  close  proximity  to  the  com- 
pany's road,  and  to  whom  the  company  owes  a  duty  of  ex- 
ercising reasonable  care  to  protect  from  injury  by  reason 
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of  the  passage  of  its  trains,  and  that  the  company  has  with- 
out objection,  suflfered  such  mail  clerks  to  indulge  in  such 
dangerous  practices.  Here,  the  dangerous  practice  charged 
was  throwing  off  mail  sacks  at  this  station,  at  a  place  where 
they  were  liable  to  injure  some  person  or  persons  who  had 
a  right  to  be  there.  It  is  essential  that  the  evidence  should 
show  that  it  was  the  custom  to  throw  the  mail  sacks  where 
they  were  liable  to  do  injury  to  some  person,  but  it  was  not 
essential  that  the  evidence  show  that  they  were  thrown  off 
customarily  at  the  exact  spot  where  the  appellee  was  stand- 
ing when  struck.  The  evidence  in  this  case  would  justify 
the  jury  in  concluding  that  it  was  just  as  dangerous  to 
throw  the  mail  sacks  off  on  the  platform  east  of  the  depot 
as  it  was  west  of  the  depot.  The  traveling  public  and  those 
having  business  with  the  company,  the  evidence  in  the  case 
indicates,  used  the  entire  platform,  from  one  end  to  the 
other,  the  east  end  quite  as  much  as  the  west  end;  and  it 
was  simply  a  matter  of  chance  that  the  accident  took  place 
west  of  the  depot  rather  than  east  of  it,  and  that  a  similar 
accident  was  liable  to  happen  anywhere  along  the  platform. 
The  negligence  of  the  company  was  in  permitting  the  dan- 
gerous practice,  and  the  evidence,  we  think,  is  amply  sufS- 
cient  to  sustain  this  charge. 

The  distinction  between  this  case  and  the  case  of  Muster 
V.  Chicago,  etc.,  R.  Co.,  supra,  is  that  in  this  case  the  evi- 
dence aflSrmatively  shows  that  at  the  point  where  the  mail 
sacks  were  customarily  discharged  there  was  danger  of  in- 
jurmg  persons  by  throwing  them  from  the  moving  trains, 
while  in  the  case  cited  the  evidence  does  not  disclose  that 
the  place  where  the  mail  sacks  were  discharged  was  one 
where  danger  of  injury  to  any  person  could  reasonably  have 
been  apprehended. 

Among  other  reasons  given  for  a  new  trial  was  the  intro- 
duction in  evidence  of  a  speed  ordinance  of  the  city  of 
Qreenfield.    Admitting  that  this  evidence  was  incompetent, 
Vol.  42—13 
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a  question  we  do  not  decide,  there  is  no  dispute  that  the 
postal  clerks  customarily  threw  the  mail  sacks  on  the  plat- 
form between  Mechanic  and  Pennsylvania  streets,  and  that 
this  place  where  the  mails  were  thus  thrown  was  in  constant 
use  by  the  traveling  public  and  by  the  patrons  of  the  road. 
These  facts  were  not  denied,  and  we  think  that  they  affirm- 
atively establish  negligence  on  the  part  of  the  railroad  com- 
pany, in  the  absence  of  any  countervailing  evidence.  The 
company  was  bound  to  know  of  this  custom  from  the 

14.  length  of  time  that  it  had  prevailed,  and  if  it  would 
excuse  itself  upon  the  ground  that  the  custom  pre- 
vailed over  its  objection  and  remonstrance,  it  was  for  it  to 
prove  that  it  had  made  such  remonstrance,  or  that  it  had 
used  reasonable  effort  to  prevent  the  practice.  Nothing  of 
the  kind  appears  in  evidence,  and*  we  therefore  think  that 
the  evidence  not  only  justified,  but  required  a  finding  that 
the  appellant  was  guilty  of  negligence  in  permitting  this 
practice  to  prevail.  It  is  only  to  the  question  of  negligence 
that  the  speed  ordinance  and  the  testimony  in  reference  to 
the  speed  of  the  train  was  addressed,  and  therefore  if  there 
was  error  in  admitting  this  evidence,  it  was  harmless. 

Objection  is  made  to  the  introduction  in  evidence  of  the 
improvement  of  Depot  street.     This  may  have  been 

15.  an  error,  but  we  do  not  see  how  it  could  have  been 
so  harmful  as  to  justify  this  court  in  reversing  this 

case. 

Exception  is  taken  to  the  sixteenth  charge  given  by  the 

court  to  the  jury  on  its  own  motion.    The  objection  to  this 

charge  is  that  it  authorizes  the  jury  to  take  into  con- 

16.  sideration  all  loss  of  time  to  the  appellee  caused  by 
his  injury,  and  that  no  special  damages  on  that  ac- 
count were  averred  in  the  complaint.  It  is  averred  in  the 
complaint  that  plaintiff  was  rendered  unconscious  for  three 
days,  and  disabled  from  doing  a  full  day's  work  on  account 
of  his  injuries.  We  think  these  allegations  are  sufficient  to 
justify  the  instruction,  and  if  they  were  not,  and  there  was 
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evidence  of  a  loss  of  time  on  account  of  appellee's 

17.  injuries,  the  court  below  should  have  permitted  the 
complaint  to  be  amended  to  correspond  to  the  evi- 
dence in  this  respect,  and  the  amendment  will  be  considered 
a.s  having  been  made.  Objection  to  some  other  charges 
^ven  by  the  court  to  the  jury  are  made,  none  of  which  we 
think  is  sufiScient,  if  erroneous,  to  justify  a  reversal  of  this 
case. 

It  is  urged  by  appellant  that  the  evidence  affirmatively 
shows  the  appellee  to  have  been  guilty  of  contributory  neg- 
ligence in  failing  to  take  notice  of  the  approach  of 

18.  the  train  when  he  knew  it  was  coming,  and  could 
easily  have  seen  it,  and  that  had  he  given  the  ap- 
proaching train  attention  he  could  have  avoided  the  acci- 
dent that  happened  to  him. 

The  evidence  shows  that  the  appellee  was  walking  along  a 
wide  platform,  and  that  he  was  several  feet  away  from  the 
edge  of  the  platform  next  to  the  appellant's  road  in  a  place 
where  he  would  be  amply  safe  and  secure  from  the  passage 
of  the  train.  He  knew  the  train  was  coming,  but  he  had  no 
reason  to  apprehend  that  the  train  would  either  leave  the 
track  and  injure  him,  or  that  somebody  on  board  the  train 
would  throw  a  missile  from  it  and  strike  him.  There  is  no 
ground  for  holding  the  appellee  guilty  of  contributory  neg- 
ligence. The  evidence  in  this  case  shows,  without  contradic- 
tion, that  the  appellee,  while  passing  along  the  company's 
platform,  at  a  safe  distance  from  the  company's  track,  was 
struck  and  severely  injured  by  a  mail  sack  thrown  by  a 
postal  clerk  from  a  mail-car  passing  at  a  high  rate  of  speed 
over  the  appellant's  road;  that  it  had  been  for  more  than 
two  years  the  custom  of  the  mail  clerks  on  this  road  to 
throw  off  the  mail  sacks  upon  this  platform,  along  which  the 
public  passed  daily  and  hourly;  that  the  place  where  the 
platform  was  built  was  a  part  of  a  public  street  that  had 
been  dedicated  to  the  public  use  as  a  street  many  years  be- 
fore, and  that  it  had  been  constantly  and  ••ntinuously  used 
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from  the  time  of  its  dedication  to  the  time  of  the  appel- 
lee's injury  by  the  public  who  had  occasion  to  use  it  as  a 
place  of  travel. 

These  facts  appearing  without  controversy,  require  the 
court  to  affirm  this  judgment,  although  there  may  be  in- 
tervening errors  of  the  court  in  the  admission  of  evidence 
or  instructions  given  to  the  jury. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Rabb,  J. — It  is  insisted  by  appellant  in  its  petition  for  a 
rehearing  that  the  court  in  deciding  this  case  has  misappre- 
hended the  evidence  upon  the  subject  of  the  custom 

19.  of  the  mail  clerks  on  appellant's  mail-cars  discharg- 
ing mail  sacks  from  its  fast  mail-trains  onto  the  walk 
and  platform  in  front  of  appellant's  depot  in  the  city  of 
Greenfield;  that  the  statement  in  the  opinion  that  the  ex- 
istence of  this  custom  was  shown  by  the  uncontradicted  evi- 
dence in  the  case  is  incorrect ;  and  that  there  is,  as  we  un- 
derstand their  contention,  a  substantial  conflict  in  the  evi- 
dence upon  this  subject.  The  testimony  of  the  witness  Tut* 
tie,  to  the  effect  that  the  mail  clerks  generally  kicked  the 
mail  sacks  off  the  car,  and  that  they  fell  most  of  the  time 
about  Pennsylvania  street,  on  the  platform  between  the 
depot  and  the  street,  was  not  disputed  by  any  other  witness 
who  testified  on  behalf  of  either  appellant  or  appellee.  The 
testimony  of  other  witnesses  that  the  mail  sacks  were  gen- 
erally thrown  off  in  the  vicinity  of  Pennsylvania  street  in 
nowise  conflicts  with  the  statement  of  this  witness.  He 
was  a  drayman  whose  business  called  him  frequently  to  the 
depot,  and  his  means  and  opportunity  of  knowing  the  facts 
with  reference  to  the  custom  of  the  mail  clerks  in  throwing 
the  mail  sacks  from  the  train  were  better  than  those  of  any 
other  witness  who  testified  in  the  case  upon  the  subject.  No 
attempt  was  made  by  the  appellant  to  contradict  his  testi- 
mony, but,  on  the  contrary,  the  complaint  and  answer,  upon 
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which  the  cause  was  submitted  to  the  jury  for  trial,  both 
affirm  the  existence  of  such  custom.  The  record,  it  is  true, 
discloses  that  after  the  jurors  were  sworn  and  the  cause  sub- 
mitted for  trial,  and  after  all  the  evidence  was  in, 
without  any  showing  that  an  application  was  made  by  the 
defendant,  or  leave  granted  to  file  additional  pleadings,  the 
appellant  did  file  a  general  denial  to  the  complaint.  With- 
out deciding  what  the  effect  of  a  pleading  so  filed  would 
be,  it  is  suflScient  to  say  that  it  is  apparent  from  the  record 
that  the  case  was  tried  upon  the  theory  that  such  custom  on 
the  part  of  the  mail  clerks  existed,  and  that  the  appellee 
was  bound  to  know  of  it,  and  that  in  going  upon  the  plat- 
form or  walk,  as  he  did,  he  took  upon  himself  the  risk  of 
such  danger. 

It  was  the  appellant's  theory  that  the  place  where  the 
accident  occurred  was  the  private  property  of  the  appel- 
lant, and  the  appellee  was  there  as  a  mere  licensee, 

5.  to  whom  the  appellant  owed  no  duty  that  required 
it  to  guard  him  against  the  peril  he  encountered. 

For  the  re&sons  stated  in  the  original  opinion,  we  think 
it  was  shown  that  the  place  where  the  appellee  was  injured 
was  a  public  street  which  the  appellee  had  a  common  right 
with  appellant  to  use,  and  where  both  appellant  and  appel- 
lee were  in  duty  bound  to  exercise  due  care  to  avoid  doing 
injury  and  being  injured.  This  being  true,  and  the  fact 
being  undisputed  that  the  appellee  was  struck  and  injured 
by  a  mail  sack  thrown  from  appellant's  car  by  the  mail  clerk, 
and  the  circumstances  of  the  injury,  disclosed  by 
the  evidence,  excluding  contributory  negligence  on  the  part 
of  appellee,  no  error  of  the  court  in  its  rulings  on  the  ad- 
mission or  rejection  of  evidence,  or  instructions  given  to 
the  jury,  would  justify  a  reversal. 

Petition  for  rehearing  overruled. 
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Talbott  et  al.  v.  Board  of  Commissioners  of 
THE  County  of  St,  Joseph. 

[No.  G,158.    Filed  June  30,  1908.] 

1.  Counties. — Liability. — Ofjtcers. — Torts, — No  action  lies  against 
a  county  for  the  torts  of  its  officers,  unless  such  right  is  expressly 
given  by  statute,    p.  199. 

2.  Same. — Bridges, — Extra  Work, — ^A  county  is  not  liable  for  the 
extra  cost  of  putting  in  piling  for  the  support  of  a  bridge,  where 
the  specifications,  which  were  made  a  part  of  the  contract, 
indicated  that  gravel  and  hardpan  would  be  found  in  the  river 
bed,  the  bed  actually  being  full  of  boulders  which  had  to  be 
removed  in  order  that  such  piling  could  be  driven,    p.  200. 

3.  PuBADiNQ.  —  Complaint, — Counties, — Claims, — Appropriations.  — 
Bridges, — A  complaint  against  a  county  for  the  cost  of  construct- 
ing a  bridge  is  bad,  where  it  fails  to  allege  that  an  appropriation 
was  made  therefor,    p.  200. 

4.  Notice. — Statutes, — Presumptions, — Parties  are  conclusively  pre- 
sumed to  have  knowledge  of  public  statutes,    p.  201. 

Prom  St.  Joseph  Circuit  Court ;   Walter  A.  Funk,  Judge. 

Action  by  Harry  E.  Talbott  and  another  against  the 
Board  of  Commissioners  of  the  County  of  St.  Joseph.  Prom 
a  judgment  for  defendant,  plaintiffs  appeal.    Affirmed. 

Hubbard  &  Hubbard  and  Robert  Ramsey,  for  appellants. 
Fred   Woodward,   Vernon   C.   Hastings  and   Charles  P. 
Oray,  for  appellee. 

Watson,  J. — Appellants,  who  are  bridge  contractors, 
brought  this  action  against  appellee  to  recover  damages  in 
tort  and  on  contract,  basing  their  claim  upon  false  repre- 
sentations and  breach  of  contract  concerning  certain  bridge 
plans-  furnished  to  them  by  appellee  and  on  which  they 
had  relied  in  preparing  a  bid  for  the  construction  of 
a  steel  and  concrete,  Milan-arch  bridge  over  the  St.  Jo- 
seph river  in  the  city  of  Mishawaka,  St.  Joseph  county,  In- 
diana. Owing  to  the  magnitude  of  the  contract  appellee  ad- 
vertised in  the  local  weekly  papers  and  in  various  engineer- 
ing journals  for  bids,  such  advertisements  providing  that 
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the  bids  should  be  based  upon  the  plans,  specifications  and 
drawings  which  appellee  had  caused  to  be  prepared  and 
filed  in  the  oflSce  of  the  county  auditor.  Relying  solely  upon 
these  plans,  specifications  and  drawings,  appellants,  whose 
place  of  business  was  in  Dayton,  Ohio,  submitted  a  bid  for 
$57,229,  which  was  accepted.  There  were  words  on  the  blue- 
print construed  by  appellants  to  mean  that  gravel  and  hard- 
pan  would  be  found  in  the  river  bed  where  the  piers  were 
to  be  placed.  As  a  matter  of  fact  such  soil  contained  large 
masses  of  rock  and  boulders,  which  were  so  wedged  together 
that  they  had  to  be  removed  before  piling  could  be  driven. 
This  was  done  by  appellant  at  the  additional  expense  of 
$15,000,  which,  before  bringing  suit,  was  demanded  of  the 
auditor  and  board  of  commissioners  of  said  county  and  re- 
fused,* and  for  which  this  suit  is  brought. 

Appellee  filed  a  demurrer  to  the  complaint,  which  was 
sustained  by  the  court,  and  upon   which  ruling  error  is 


The  first  paragraph  of  the  complaint  was  drawn  on  the 
theory'  that  by  a  misrepresentation  as  to  the  nature  of  the 
river  bed  appellee's  officers  committed  a  fraud  upon  appel- 
lants. 

It  is  well  settled  in  this  State  that  counties  are  not  liable 

for  the  tortious  acts  of  county  officers  or  agents,  even  when 

engaged  in  the  performance  of  their  duties,  unless  a 

1.  right  of  action  against  the  county  therefor  is  ex- 
pressly given  by  statute.  Board,  etc,  v.  Boswell 
(1892),  4  Ind.  App.  133;  Board,  etc.,  v.  Reinier  (1897),  18 
Ind.  App.  119;  Schnurr  v.  Board,  etc,  (1899),  22  Ind.  App. 
188;  Summers  v.  Board,  etc,  (1885),  103  Ind.  262,  53  Am. 
Rep.  512;  White  v.  Board,  etc,  (1891),  129  Ind.  396;  Smith 
V.  Board,  etc.  (1892),  131  Ind.  116;  Morris  v.  Board,  etc. 
(1892),  131  Ind.  285;  Board,  etc.,  v.  DaUy  (1892),  132  Ind. 
73;  Cones  v.  Board,  etc.  (1894),  137  Ind.  404;  Freel  v. 
School  City  of  Crawfordsville  (1895),  142  Ind.  27,  37  L.  R. 
A.  301;  Board,  etc.,  v.  Allman  (1895),  142  Ind.  573,  39  L. 


200  APPELLATE  COURT  OF  INDIANA, 

Talbott  r.  Board,  etc. — 42  Iiid.  App.  198. 

R.  A.  58.  In  the  case  of  Smith  v.  Board,  etc.,  supra,  the 
court  said:  **A  county  is  a  civil  or  political  division  of 
the  State,  created  by  general  laws  to  aid  in  the  administra- 
tion of  the  government,  and,  in  the  absence  of  a  statute  im- 
posing special  duties  with  corresponding  liabilities,  is  no 
more  liable  for  the  tortious  acts  or  negligence  of  its  oflScers 
and  agents  than  the  State." 

Appellants  contend  that  the  case  at  bar  is  to  be  distin- 
guished from  those  cited  by  the  fact  that  by  reason  of  said 
tortious  acts  on  the  part  of  its  officers  the  county  has  ob- 
tained certain  property  which  it  will  be  enabled  to  hold 
without  remunerating  appellants  if  this  relief  is  not  granted. 

The  distinction  is  more  of  form  than  substance.    In  the 

absence  of  a  bar  to  the  proper  action,  the  fact  emphasized 

by  appellants  in  their  brief  would  render  the*  county 

2.  liable  for  the  value  of  the  property  thus  received. 
But  this  is  a  controversy  over  a  contract.    It  is  not 

a  case  where  property  of  appellants  has  been  either  wilfully 
or  negligently  appropriated  by  the  agents  of  the  county  for 
the  use  and  benefit  of  said  county.  At  the  last  analysis  it  is 
for  extra  pay  over  the  contract  price,  for  extra  work.  Such 
a  liability  in  no  way  conflicts  with  the  stated  rule,  i.  e.,  that 
a  county  is  not  liable  for  the  tortious  acts  of  its  officers.  The 
two  remedies  are  separate  and  distinct.  Therefore,  under 
appellants'  own  contention  that  the  first  paragraph  of  the 
complaint  states  an  action  in  tort,  it  was  not  sufficient  to 
withstand  a  demurrer. 

The  further  question  then  remains  whether,  in  the  ab- 
sence of  an  allegation  that  a  fund  had  been  appropriated  to 
pay  the  amount  claimed,  the  complaint  states  a  cause 

3.  of  action  in  contract.     The  statute    (§5933  Bums 
1908,  Acts  1899,  p.  343,  §16)   requires  each  county 

officer  to  make  an  itemized  estimate  of  the  amount  of  money 
required  for  the  ensuing  year.  Among  the  items  to  be  in- 
eluded  in  the  estimate  prepared  by  the  county  commission- 
ers is  the  amount  required  for  building  bridges,   giving 
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location  and  amount  of  each  (§5936  Burns  1908,  Acts  1899, 
p.  343,  §19).    Provision  is  made  for  additional  appropria- 
tions in  the  event  of  an  emergency  (§5938  Bums  1908,  Acts 
1907,  p.  332,  §2),  but  such  further  appropriation  is  not 
made  mandatory.    The  statute  also  provides:    ''No  board 
of  county  commissioners,  officer,  agent  or  employe  of  any 
county  shall  have  power  to  bind  the  county  by  any  contract 
or  agreement,  or  in  any  other  way,  to  any  extent  beyond 
the  amount  of  money  at  the  time  already  appropriated  by 
ordinance  for  the  purpose  of  the  obligation  attempted  to  be 
incurred,  and  all  contracts  and  agreements,  express  or  im- 
plied, and  all  obligations  of  any  and  every  sort,  beyond  such 
existing  appropriation,  are  declared  to  be  absolutely  void.'* 
§5942  Bums  1908,  Acts  1899,  p.  343,  §25.    The  complaint 
does  not  allege  that  an  appropriation  had  been  made  for  the 
payment  of  this  claim  or  for  the  payment  of  a  class  of 
claims  under  which  the  claim  in  question  would  falL    Nor 
is  the  claim  one  of  those  which  may  be  paid  without  an  ap- 
propriation by  the  county  council  (§5939  Bums  1908,  Acts 
1899,  p.  343,  §22).    Appellants  were  bound  to  take  notice 
of  the  law  that  the  county  could  not  be  held  liable 
4.    for    an    amount    beyond    that  appropriated  by  the 
county  council.     Board,  etc.,  v.  Bedifer  (1903),  32 
Ini  App.  93;  Board,  etc.,  v.  Babcock  (1904),  33  Ind.  App. 
349;   Turner  v.  Board,  etc.  (1902),  158  Ind.  166;   Board, 
etc.,  V.  Mowbray  (1903),  160  Ind.  10;  Board,  etc.,  v.  Hu7^ 
ter  (1903),  161  Ind.  478;   State,  ex  rel.,  v.  Parks  (1907), 
169  Ind.  93.    Therefore,  in  the  absence  of  an  averment  of 
an  appropriation,   the   complaint   was   insufficient   on    de- 
murrer. 

The  court  below  did  not  err  in  sustaining  the  demurrer 
to  the  complaint,  and  the  judgment  is  therefore  afSrmed. 
Eoby,  J.,  absent. 
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McEwEN  V.  Hoffman  et  al. 

[No.  6,199.    Filed  June  30, 1908.] 

1.  Pleading. — Complaint. — Common  Count  for  Services  Rendered, 
— Frauds,  Statute  of, — A  common  count  for  services  rendered  to 
a  third  person,  at  the  special  Instance  and  request  of  defendants. 
Is  sufficient,  though  it  does  not  allege  that  defendants'  promise 
was  in  writing,    p.  208. 

2.  Same. — Complaint. — Services. — Implied  Contracts. — A  complaint 
alleging  that  defendants  sent  an  employe  to  the  plaintiff  to  have 
an  operation  performed,  and  that  plaintiff  i^erformed  such  oi»era- 
tion,  is  not  sufficient,  since  it  fails  to  show  facts  sufficient  to  con- 
stitute a  contract,  express  or  implied,    p.  203. 

3.  Same. — Complaint. — Allegations. — Facts  must  be  affirmatively 
alleged  in  a  complaint,    p.  204. 

Prom  Lake  Superior  Court ;  H.  B.  TuthUl,  Judge. 

Action  by  John  R.  Iloflfman  against  William  C.  McEwen 
and  others.  From  a  judgment  against  McEwen,  he  appeals. 
Reversed, 

William  J.  Whinery,  for  appellant. 

V.  8.  Reiter  and  L.  L.  Bamberger,  for  appellee  Hoffman. 

Myers,  P.  J. — ^Appellee  John  R.  Hoffman  brought  this  ac- 
tion against  appellant,  William  C.  McEwen,  and  his  code- 
fendants  Oscar  Broms  and  the  Hammond  Boiler  Works,  to 
recover  for  professional  services  rendered  to  Albert  Barrier. 
A  complaint  in  two  paragraphs,  answered  by  a  general  de- 
nial, formed  the  issues.  Trial  by  jury,  resulting  in  a  j^en- 
eral  verdict,  and  judgment  in  favor  of  appellee  and  against 
appellant  for  $100.  Also  a  general  verdict  in  favor  of 
Broms  and  the  Hammond  Boiler  Works. 

The  appellant  has  assigned  as  error  the  overruling  of  his 
separate  and  several  demurrer  to  each  of  the  two  paragraphs 
of  the  amended  complaint. 

The  first  paragraph  is  a  common  count  for  services  ren- 
dered by  appellee  Hoffman  as  a  physician  and  surgeon, 
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and  is  sufficient.     The  fact  that  the  services  were 
1.   rendered    to    a    third    person    and    without    any 
promise  in  writing  by  the  defendants  to  pay  there- 
for, did  not  make  the  pleading  bad,  it  being  alleged  that  the 
services  were  rendered  at  the  special  instance  and  request 
of  the  defendants.    Cox  v.  Peltier  (1902),  159  Ind.  355. 

In  substance,  the  second  paragraph  shows  that  appellee 
ffoffman  on  January  31, 1905,  was  a  duly  licensed  apd  prac- 
ticing physician;    that  en  said  day  Albert  Barrier 
2.    was  in  the  employ  of  the  Hammond  Boiler  Works, 
and  while  in  the  line  of  his  employment  accidently 
received  a  small  particle  of  steel  in  his  right  eye^  which 
imperiled  the  sight  thereof;    that  said  steel  was  so  em- 
bedded in  said  eye  that  the  only  safe  and  proper  way 
to  remove  it  was  by  the  use  of  the  giant  magnet  and 
other  instruments  and  appliances  connected  therewith ;  that 
Barrier  was  **by  said  defendants  placed  in  the  care  of  Dr. 
E.  M.  ShankUn,  a  practicing  physician  and  surgeon  of  Ham- 
mond, Indiana;''  that  Dr.  Shanklin  advised  and  informed 
the  defendant  that  it  was  highly  necessary,  in  order  to  save 
Barrier's  eye,  that  the  steel  be  removed  therefrom  without 
delay;  that  the  nearest  and  most  convenient  place  for  the 
removal  of  said  steel  was  the  Eye,  Ear,  Nose  &  Throat  Hos- 
pital in  Chicago,  Illinois ;  that  Dr.  Shanklin,  while  Barrier 
was  in  his  care,  informed  the  defendants  that  there  were  no 
instruments  or  appliances  in  the  city  of  Hammond  sufficient 
or  proper  for  the  removal  of  said  steel ;  that  thereupon  the 
defendants  McEwen,  Broms  and  said  corporation,  acting 
through  McEwen  and  Broms,  who  were  the  president  and 
secretary  respectively  of  the  corporation,  and  two  of  the 
three  directors  thereof,  and  the  owners  of  ninety-nine  per 
t^ent  of  the  stock  of  the  corporation,  and  had  power  to  bind, 
and  did  bind,  the  corporation,  sent  said  Barrier  to  plaintiff 
for  immediate  attention,  and  for  the  immediate  performance 
of  said  operation,  and  plaintiff  **  relied  on  the  representa- 
tions of  said  defendants,  and  tendered  the  credit  to  them. 
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and  thereupon  on  said  date  performed,  in  the  city  of  Chi- 
cago, Illinois,  the  services  set  forth  in  plaintiff's  bill  of 
particulars,  made  a  part  hereof  and  marked  exhibit  A ;  that 
said  services  were  of  the  reasonable  value  of  $125 ;  that  said 
sum  is  now  due  and  unpaid,  and  there  has  been  a  long  and 
unreasonable  delay  in  the  payment  thereof."  The  bill  of 
particulars  includes  a  fee  for  plaintiff,  a  hospital  fee,  and  a 
fee  for  using  the  operating  room  at  the  hospital. 

Whatever  may  be  said  as  to  the  proper  effect  of  the  facts 
stated  in  this  paragraph  considered  as  matters  of  evidence, 
the  alleged  facts,  for  the  purposes  of  pleading,  do  not  con- 
stitute an  agreement  between  the  plaintiff  and  the  defend- 
ants or  either  of  them.  It  does  not  appear  in  a  manner 
answering  the  requirements  of  pleading  that  the  appellant 
requested  appellee  Hoffman  to  perform  the  services;  that 
any  ^' representations"  were  made  by  the  appellant  to  said 
appellee;  that  there  was  any  promise  to  pay,  or  that  facts 
existed  from  which  a  promise  to  pay  would  be  inferred  by 
law. 

A  complaint  upon  contract  must  show  with  reasonable 

certainty  facts  constituting  a  contract  express  or  implied. 

*'In  pleading,  facts  must  be  directly  and  positively 

3.  alleged,  while  in  regard  to  evidence  conclusions  may 
be  inferred  from  facts  and  circumstances  without 
positive  statements."  Laporte  Carriage  Co.  v.  Sullender 
(1905),  165  Ind.  290,  299.  And  see  Malott  v.  Sample 
(1905),  164  Ind.  645,  and  cases  cited;  Oreenfield  Oas  Co. 
V.  Trees  (1905),  165  Ind.  209;  Pittsburgh,  etc.,  R.  Co.  v. 
Peck  (1905),  165  Ind.  537;  Hay  v.  Bash  (1906),  37  Ind. 
App.  167;  South  Bend,  etc.,  Plow  Co.  v.  Cissne  (1905),  35 
Ind.  App.  373. 

Judgment  reversed. 

Boby,  J.,  absent. 
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Beach  et  al.  v.  Huntsman. 

[No.  6,061.    Filed  March  13,  1906.    Rehearing  denied  April  8,  1908. 
Opinion  modified  June  30,  1908.] 

1.  Mechanics'  Liens. — Accrual  of  Right  to, — When  work  is  com- 
pleted upon,  or  materials  furnished  for,  a  building,  a  right  to  a 
mechanic's  lien  accrues  upon  the  filing  of  a  proper  notice,    p.  209. 

2.  Patment. — Bills  and  Notes, — Evidence, — ^The  execution  of  a 
bankable  note  to  the  creditor,  or,  at  his  request,  to  a  third  person, 
for  a  preexisting  debt  constitutes  prima  facie  evidence  of  the  pay- 
ment of  such  debt    p.  209. 

3.  Appeal. — Weighing  Evidence. — Bills  and  Notes. — Payment. — 
Whether  the  prima  facie  evidence  shown  by  the  execution  of  a 
bankable  note  for  a  preexisting  debt  has  been  rebutted.  Is  a  ques- 
tion for  the  trial  court  whose  decision  thereon,  where  the  evidence 
conflicts,  will  not  be  disturbed  on  appeal,    p.  209. 

4.  Evidence. — Payment  by  Note, — Rebuttal. — Loss  of  Collateral 
Security. — ^The  prima  /cote 'evidence  of  payment  shown  by  the 
execution  of  a  bankable  note  for  a  preexisting  debt  is  rebutted 
by  proof  that  the  acceptance  thereof  as  payment  would  result  in 
the  loss  of  collateral  security  or  other  substantial  benefit 
pp.  209, 210. 

5.  Payment. — Notes. — Discharge  of  Liens. — The  taking  of  certain 
unsecured,  bankable  notes  by  a  cr^ltor,  one  of  which  notes  was 
made  payable  to  a  third  person,  does  not  constitute  payment  of 
the  preexisting  debt,  where  the  effect  is  that  the  creditor's  right 
to  a  mechanic's  lien  for  such  debt  will  be  lost    p.  210. 

6.  Pleading.  —  Complaint. — Mechanics*  Liens, — Foreclosure, — Con- 
tracts,— In  a  suit  to  foreclose  a  mechanic's  lien  it  is  not  necessary 
to  show  whether  the  contract  for  the  labor  or  material  furnished 
was  oral  or  in  writing,  since  the  suit  is  not  based  upon  such  con- 
tract   p.  210. 

7.  Mechanics'  Liens. — Agency, — Evidence. — ^Though  a  contract  for 
the  construction  of  a  furnace  for  a  house  was  made  by  a  person 
in  possession,  the  lienor  may  show  that  such  person  was  an  un- 
disclosed principal,  thus  foreclosing  the  lien  as  to  such  principal, 
p.  211. 

8.  Same. — Basis  for. — Mechanics'  liens  are  based  upon  statute  and 
not  upon  contract,    p.  212. 

9.  Same. — Personal  Liability, — ^A  mechanic's  lien  may  be  enforced 
against  the  property  benefited  though  there  be  no  personal  lia- 
bility,   p.  212. 

10.  Evidence. — Capacity  of  Similar  Furnaces  to  Supply  Heat, — In 
a  suit  to  foreclose  a  mechanic's  lien  for  the  installing  of  a  furnace 
in  a  house,  the  defense  being  that  such  furnace  did  not  supply 
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the  necessary  and  warranted  amount  of  heat,  evidence  that  sim- 
ilar furnaces  produced  such  amount  Is  admissible  to  show  the 
capacity  of  such  furnace  to  furnish  heat    p.  212. 

11.  Evidence.— W/ief/rer  Witness  Had  Written  Letter  Upon  Specified 
Subject, — Appeal, — ^The  admission  of  testimony  of  an  alleged  agent 
that  she  had  written  a  letter  to  her  principal  ''about  having  a  fur- 
nace put  in"  does  not  constitute  reversible  error,    p.  212. 

12.  Same. — Attorney's  Fee. — Mechanics*  Liens, — Notes, — Appeal. 
— ^The  admission  of  evidence  of  a  reasonable  attorney's  fee  in 
a  suit  to  foreclose  a  mechanic's  lien,  and  an  action  upon  a  note 
containing  no  provision  for  attorneys'  fees  is  not  reversible  error, 
where  no  objection  is  made  on  appeal,  as  to  the  amount  of  such 
fee.    p.  213. 

Prom  Allen  Circuit  Court;  E.  O'Bourke,  Judge. 

Suit  by  Wallace  W.  Huntsman  against  Magdalene  Beach 
and  others.  Prom  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

Breen  &  Morns,  for  appellants. 
Aiken  &  Underwood,  for  appellee. 

Watson,  J. — Appellee  filed  a  complaint,  in  two  para- 
graphs, against  appellants,  to  enforce  a  mechanic's  lien,  al- 
leging, in  substance,  in  the  first  paragraph,  that  on  July 
14,  1904,  appellee  entered  into  a  contract  with  appellants 
to  repair  their  dwelling-house,  located  on  certain  described 
lots  in  the  city  of  Pt.  Wayne,  Indiana,  by  erecting  a  fur- 
nace, with  all  necessary  connecting  pipes  and  brick  work, 
for  $205;  that  appellee  furnished  said  furnace  and  all 
pipes  and  material  necessary  to  the  same,  and  performed 
all  labor  required  to  erect  said  furnace;  that  at  said  time 
Magdalene  Beach  owned,  and  now  owns,  said  real  estate, 
but  that  Henry  H.  and  Mary  B.  Lovell  claim  some  interest 
therein  by  reason  of  a  deed  of  said  real  estate  to  Mary  B. 
Lovell,  then  Mary  B.  Hartnett ;  that  said  deed  was  executed 
without  any  consideration,  and  with  the  understanding  that 
said  Magdalene  Beach  should  retain  possession  of,  collect  the 
rents  from,  and  remain  the  owner  of,  said  property;  that 
said  conveyance  was  for  the  purpose  of  enabling  Magdalene 
Beach  to  refrain  from  encumbering  said  property  for  the 
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benefit  of  certain  of  her  children ;  that  at  the  time  of  mak- 
ing said  contract,  Magdalene  Beach  represented  to  appellee 
that  she  was  the  owner  of  said  premises,  and  still  claims 
to  be  such  owner ;  that  Mary  B.  and  Henry  H.  Lovell  have 
no  interest  therein;  that  on  August  26,  1904,  within  sixty 
days  from  the  time  of  furnishing  said  material  and  perform- 
ing said  labor,  appellee  filed  notice  of  his  intention  to  hold 
ft  mechanic's  lien  on  said  property,  a  copy  of  the  notice 
being  filed  with  the  complaint  as  an  exhibit ;  that  a  reason- 
able attorney's  fee  is  $75;  that  the  sum  of  $205,  with  inter- 
est and  the  attorney's  fee,  is  due  and  wholly  unpaid;  that 
Frederick  Beach  claims  some  interest  in  said  property,  the 
nature  of  which  is  unknown  to  appellee.  Prayer  for  a  de- 
cree for  $300  and  costs,  and  that  the  property  be  sold  to  pay 
the  same. 

The  second  paragraph  of  the  complaint  alleges,  in  sub- 
stance, that  appellants  own  said  real  estate  as  tenants  in 
common ;  that  Magdalene  Beach  is  in  possession  thereof  and 
collects  and  uses  the  rents  therefrom;  that  said  appellants 
authorized  Magdalene  Beach  to  enter  into  a  contract  for  the 
repairing  of  said  property,  by  procuring  a  furnace  therefor. 
The  terms  of  the  contract  are  set  out,  and  a  copy  of  the 
notice  is  filed  as  an  exhibit. 

Appellants  answered:  (1)  General  denial;  (2)  accept- 
ance of  the  promissory  notes  in  full  payment;  (3)  that  said 
furnace  did  not  heat  said  house,  or  use  coal  economically  as 
stipulated  in  the  contract;  (4)  payment  before  this  suit  was 
instituted.  A  copy  of  the  contract  was  filed  with  the  answer 
as  an  exhibit. 

Frederick  Beach  and  Mary  B.  Lovell  also  filed  a  cross- 
complaint  against  appellee,  alleging  themselves  to  be  the 
owners  of  said  real  estate,  as  tenants  in  common ;  that  said 
pretended  mechanic's  lien  was  a  cloud  on  their  title,  and 
praying  to  have  the  same  quieted. 

Appellee  filed  a  general  denial  to  the  cross-complaint,  and 
also  a  third   paragraph   of   complaint,    alleging,    in   sub- 
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stance,  that  prior  to  July  14,  1904,  he  entered  into  a  eon- 
tract  with  Magdalene  Beach  to  place  a  furnace,  and  all 
necessary  pipes  and  apparatus,  in  her  dwelling-house,  to  be 
paid  for  in  cash ;  that  on  July  14,  1904,  she  informed  him 
that  she  could  not  pay  cash,  and  then  the  written  contract^ 
exhibited  with  the  answer  and  with  this  paragraph,  was 
executed.  The  execution  of  notes  provided  for  in  the  con- 
tract was  alleged,  and  the  averments  of  the  first  paragraph, 
describing  the  real  estate,  giving  the  reasons  for  the  con- 
veyance to  Mary  B.  Lovell,  and  alleging  that  Magdalene 
Beach  claimed  to  own  said  premises,  were  repeated,  with  the 
further  allegation  that  said  Magdalene  Beach  had  not  at  the 
time  of  conveyance,  nor  since,  nor  has  she  now,  property 
subject  to  execution  to  pay  said  debt. 

The  prayer  of  the  third  paragraph  was  that  appellee  have 
a  decree  for  $300  and  costs ;  that  the  deed  to  Henry  H.  Lov- 
ell and  Mary  B.  Lovell  be  set  aside  as  fraudulent,  and  that 
the  indebtedness  be  declared  a  lien  on  said  property.  To 
the  last  paragraph  appellants  answered  (1)  general  denial; 
(2)  facts  averring  that  said  furnace  did  not  heat  the  house 
and  burn  coal  economically,  as  stipulated  in  the  contract. 
Appellee  entered  a  general  denial  to  the  special  answer. 

The  cause  was  tried  by  the  court,  and  a  decree  entered 
against  appellants  in  the  sum  of  $255,  and  ordering  that  the 
notes  enumerated  in  the  complaint,  be  canceled.  The  sum 
decreed  was  found  to  be  a  lien  on  said  property,  and  said 
lien  was  ordered  to  be  foreclosed  by  a  sale  of  said  property. 

The  only  errors  assigned  and  discussed  were  the  overruling 
of  appellants'  separate  motions  for  a  new  trial. 

Appellants  insist  that  the  debt  was  merged  in  the  notes 
executed  by  Magdalene  Beach,  and  that  the  right  to  a  me- 
chanic's lien  was  thereby  waived. 

There  was  a  conflict  in  the  evidence  as  to  whether  the 
notes  were  taken  in  payment  of  the  debt,  or  whether  they 
were  taken  merely  for  the  purpose  of  extending  time  for 
the  payment  thereof. 
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The  evidence  shows,  without  contradiction,  that  the  first 
contract,  under  which  the  labor  was  performed  and  the  ma- 
terial furnished,  was  an  agreement  whereby  cash  was 

1.  to  be  paid  for  the  work  and  material  at  the  comple- 
tion of  the  work.    Such  payment  was  not  made,  and 

the  right  to  a  lien  on  the  property,  upon  the  performance 
of  the  statutory  requirements,  then  accrued. 

It  is  well  settled  in  this  State  that  if  a  debtor  executes 

his  note,  governed  by  the  law  merchant,  for  a  preexisting 

debt,  such  note  is  only  prima  facie  payment  of  the 

2.  debt.     The  inference  of  payment  is  not  conclusive. 
It  is  rebuttable.    Davis  cfe  Rankin,  etc.,  Mfg.  Co.  v. 

Vice  (1896),  15  Ind.  App.  117;  Keck  v.  State,  ex  rel. 
(1895),  12  Ind.  App.  119;  Mason  v.  Douglas  (1893),  6  Ind. 
App.  558;  Bradway  v.  Oroenendyke  (1899),  153  Ind.  508. 
*  Where  the  debtor,  at  the  instance  of  the  creditor,  exe- 
cutes his  note,  negotiable  by  the  law  merchant,  to  a  third 
person,  the  same  rule  prevails,  and  there  is  only  a  prima 
facie  payment  of  the  preexisting  debt.  Sm^lley  v.  Edey 
(1857),  19  III  207,  approved  in  Leake  v.  Brown  (1867),  43 
lU.  372. 
Whether  the  prim^  facie  evidence  has  been  rebutted  is  a 
question  for  the  trial  court.     Where  the  evidence 

3.  thereon  is  contradictory,  the  court  on  appeal  will  not 
intervene  and  weigh  the  same.     Mason  v.  Douglas, 

supra. 

If  the  presumption  of  payment  deprives  the  party  accept- 
ing the  note  of  a  collateral  security,  or  some  other  substan- 
tial benefit,  such  circumstance  rebuts  the  presump- 

4.  tion.    Scott  V.  Edgar  (1902),  159  Ind.  38;  Bradway 
V.  Oroenendyke,  supra;  Jouchert  v.  Johnson  (1886), 

108  Ind.  436;  Moore  v.  Jacobs  (1906),  190  Mass.  424,  76  N. 
B.  1041;  Davis  v.  Parsons  (1893),  157  Mass.  584,  32  N.  E. 
1117;  Bryant  v.  Orady  (1903),  98  Me.  389,  395,  57  Atl.  92; 
Bunker  v.  Barron  (1887),  79  Me.  62,  8  Atl.  253,  1  Am.  St. 
282. 
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The  contract,  after  setting  out  the  obligations  assumed  by 
appellee,  provided: 

**To  be  paid,  $30  note  payable  in  thirty  days;  $30  note 
payable  in  sixty  days ;  $30  note  payable  in  ninety  days ; 
one  note  payable  to  Schill  Brothers  Company  for  $100, 
payable  five  months  from  date." 

This  part  of  the  contract  sets  out  the  agreement  to 

execute  notes.     There  is  nothing  therein  to  show  that  the 

notes    were    accepted    as    constituting   payment    in 

5.  themselves.    The  further  fact  that  one  of  the  notes 
was    made    payable    to    the    order    of    a    third 

person  shows  that  it  was  not  intended  that  the  ex- 
ecution of  the  notes  should  constitute  payment.  In 
the  hands  of  appellee  the  note  would  not  be  available 
without  the  indorsement  of  such  third  person.  For 
these  reasons  it  is  not  to  be  presumed  that  the  notes  exe- 
cuted by  Magdalene  Beach  were  accepted  by  appellee  as  con- 
stituting payment  of  the  debt.  Such  a  presumption  would 
deprive  appellee  of  his  right  to  a  lien  on  the  property  in 
question.'  It  is  not  in  accord  with  good  business,  nor  can  it 
reasonably  be  supposed  that  the  party  accepting  the  unse- 
cured notes  did  so  in  payment  of  the  indebtedness.  As  a 
general  rule  the  presumption  of  payment  will  be  overcome 

by  the  very  fact  that  the  acceptance  of  such  unsecured 
4.    notes,  as  such,  would  deprive  the  creditor  taking  the 

same  of  the  benefit  of  the  lien  given  him  by  the 
statute.  Scott  v.  Edgar,  supra;  Bradway  v.  Oroenendyke, 
supra;  Bryant  v.  Orady,  supra. 

Appellants  also  insist  that  there  was  a  fatal  variance  in 
that  the  complaint  does  not  aver  a  written  contract,  when, 

in  fact,  there  was  a  written  contract  between  the 

6.  parties.    The  suit  is  not  on  the  contract.    It  is  to  fore- 
close  a  mechanic's  lien.     There  must  be  a  contract, 

express  or  implied,  with  the  owner  of  the  property,  or  the 
agent  thereof,  in  order  to  give  the  right  to  a  lien  thereon. 
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but  it  is  immaterial,  in  the  absence  of  statutory  requirement, 

whether  such  contract  be  verbal  or  written.    Siegmund  v. 

Kellogg-Mackay-Cameron   Co.    (1906),   38   Ind.   App.   95; 

Great  Western  Mfg.  Co.  v.  Hunter  Bros.  (1883),  15  Neb. 

32, 16  N.  W.  759;  2  Jones,  Liens  (2d  ed.),  §1236. 

The  complaint  averred  a  contract,  and  set  out  the  terms 
thereof.  The  right  to  a  lien  can  be  exercised,  provided 
there  has  been  a  contract  under  which  an  indebtedness  was 
incurred.  As  has  been  shown,  there  was  a  contract  under 
which  the  material  was  furnished  and  the  labor  performed 
before  the  instrument,  which  appellants  exhibit,  was  ex- 
ecuted. 

It  is  urged,  further,  that  the  decree  is  contrary  to  law,  I 

because  the  material  averments  of  the  complaint  are  not 
supported  by  evidence.  A  careful  reading  of  the 
7.  transcript  discloses  that  the  testimony  was  very  con- 
tradictory. But  there  is  evidence  to  show  that  al- 
though Magdalene  Beach  had  conveyed  her  interest  in  the 
property  to  Mary  B.  Lovell,  she  (Magdalene  Beach)  was 
in  possession  of  the  property,  renting  the  same,  collecting 
the  rents,  contracting  for  improvements,  and  paying  for  the 
same  out  of  the  rental  money;  that  she  was  authorized  to 
do  80  by  Mary  B.  Lovell ;  that  there  had  been  conversations 
between  Magdalene  Beach  and  Mary  B.  Lovell  pertaining 
to  the  installing  of  a  new  furnace ;  that  after  such  f umact 
was  erected  there  was  no  objection  made  by  those  holding 
the  title  to  the  property,  but  they  urged  her  not  to  pay 
for  it  iintil  it  was  shown  whether  it  would  furnish  heat  as 
agreed. 

The  testimony  supports  the  conclusion  that  Magdalene 
Beach  was  the  agent  of  those  holding  the  legal  title  to  the 
property  in  question,  and  although  the  contract  was  exe- 
cuted without  the  designation  of  such  agency,  it  was,  in  fact, 
executed  by  Magdalene  Beach  as  agent  for  her  coappellants. 
Being  an  agent  of  the  owners  of  the  property,  and  author- 
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ized  to  make  contracts  for  the  improvement  thereof,  a  lien 
will  attach  to  said  property  for  material  furnished 

8.  and  labor  performed,  not  by  reason  of  the  contract, 
for  the  lien  is  not  the  creature  thereof,  but  it  is  by 

virtue  of  the  statute.  VaU  v.  Mei/er  (1880),  71  Ind  159; 
Clark  V.  Huey  (1895),  12  Ind.  App.  224. 

It  has  been  held  repeatedly  in  this  State  that,  even  though 
there  be  no  personal  liability  for  the  indebtedness,  the  prop- 
erty will  be  liable  to  a  mechanic's  lien.    Brigham  v. 

9.  Dewald   (1893),  7   Ind.   App.   115;   GortemiUer  v. 
Rosengam  (1895),  103  Ind.  414;  Dalton  v.  Tindolph 

(1882),  87  Ind.  490. 

Objection  is  also  made  to  the  admission  of  evidence  to 

show  that  other  furnaces,  installed  by  appellee,  furnished 

heat  satisfactorily.     There  was  testimony  to  the  ef- 

10.  feet  that  the  furnace  did  not  supply  heat  as  agreed. 
The  evidence  objected  to  was  properly  admitted  to 

show  the  capacity  of  the  furnace  to  furnish  the  guaranteed 
amount  of  heat     Bdber  v.  Bickari  (1876),  52  Ind.  594 
National  Bank  &  Loan  Co.  v.  Dunn  (1886),  106  Ind.  110 
Avery  v.  Burrall  (1898),  118  Mich.  672,  77  N.  W.  272 
Blackman  v.-  Collier  (1880),  65  Ala.  311;  Shute  v.  Exeter 
Mfg.  Co.  (1897),  69  N.  H.  210,  40  Atl.  391;  Davis's  Sons  v. 
Sweeney  (1890),  80  Iowa  391,  45  N.  W.  1040;    11  Ency. 
Evidence,  812. 

Appellants  also  insist  that  there  was  error  in  allowing 

appellee  to  ask  Magdalene  Beach  whether  she  had  written 

a  letter  to  Mary  B.  Lovell,  **  about  having  a  furnace 

11.  put  in."    The  objection,  as  shown  by  the  transcript, 
was  that  it  was  not  competent,  in  an  action  to  set 

aside  a  conveyance,  to  prove  the  contents  of  a  written  in- 
strument by  parol.  Appellants  cite  no  authority.  The  ques- 
tion was  not  directed  to  the  contents  of  the  letter,  but  per- 
tained to  the  fact  whether  a  letter  touching  upon  such  sub- 
ject-matter had  been  written.  There  was  no  reversible  error 
in  overruling  the  objection. 
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There  is  the  further  objection  that  it  was  error  to  allow 

one  Dreibelbiss  to  testify  as  to  a  reasonable  attorney's  fee  in 

the  case,  the  witness  being  a  practicing  attorney.  Ap- 

12.  pellants  insist  that  the  testimony  covered  the  services 
rendered  both  in  the  foreclosure  suit  and  in  an  action 
on  the  notes.  The  question  asked  was  directed  specifically 
to  what  constituted  a  reasonable  fee  in  an  action  to  fore- 
close a  mechanic's  lien,  the  services  rendered  being  enu- 
merated. Appellee  was  entitled  by  statute  (§8307  Bums 
1908,  Acts  1883,  p.  140,  §14)  to  prove  a  reasonable  attorney's 
fee  in  the  cause  of  action  alleged  in  the  first  and  second  para- 
graphs of  the  complaint.  In  view  of  the  fact  that  the  reason- 
ableness of  the  fee  is  not  questioned,  the  objection  raised  by 
appellants  is  not  sufficient  to  justify  a  reversal  of  this  cause. 

There  was  no  evidence  of  fraud  in  the  conveyance  by 
Magdalene  Beach  of  her  interest  in  said  property  to  Mary 
B.  Lovell,  and  hence  the  propositions  discussed  by  appellants 
pertaining  thereto  need  not  be  considered  here. 

We  find  no  reversible  error  on  the  part  of  the  court  below. 
Judgment  afSrmed. 


ZoRN  v.  Warren-Scharf  Asphalt  Paving 
Company. 

[No.  5,827.    Filed  June  21,  1907.    Rehearing  denied  April  2.^,  1908. 
Transfer  denied  June  30,  1908.1 

1.  MuNiciPAi.  GoBPORATioNS. — Street  Assessments, — Liens, — Basis 
of  Suit  to  Foreclose. — ^The  basis  of  a  suit  to  foreclose  a  lien  for 
the  construction  of  street  Improvements  is  the  assessment  made 
for  such  improvements,    p.  220. 

2.  SAME.-H6f^reet  Assessments,— Collateral  Attack. — ^A  collateral 
attack  upon  a'  street  assessment  must  fall,  unless  the  council  has 
failed  to  comply  with  some  statutory  provision  which  constitutes 
a  condition  precedent  to  its  right  to  make  such  assessment, 
p.  220. 

3.  ^m,^Street  Assessments. — Foreclosure. — Collateral  Attack, — 
In  a  suit  to  foreclose  the  lien  of  a  street  assessment  a  defense 
that  the  assessment  is  invalid  for  want  of  power  to  make  It  con- 
stitutes a  collateral  attack  upon  such  assessment    p.  220. 
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4.  Statutes. — Conntruction — Street  Asttessmcnts, — Statutes  grant- 
ing city  councils  the  power  to  impose  the  cost  of  making  street 
improvements  upon  the  property  benefited,  should  be  strictly  con- 
strued,   p.  221. 

6.  MumcDPAL  CoBPOBATiONS. — Street  Improvements. — Bids. — Notice, 
—The  acceptance  or  rejection  of  bids  for  the  constructlcm  of 
street  Improvements  is  administrative,  but  the  giving  of  notice  for 
bids  is  jurisdictional,    p.  221. 

6.  Same.  —  Street  Improvements, — Bids. — Rejection, — Reletting. — 
Statutes.'-Vii^eT  §4291  Bums  1901,  Acts  1891,  p.  323,  81,  provid- 
ing that  in  case  a  successful  bidder  for  the  construction  of  street 
improvements  fails  to  perfect  his  bid  the  council  "may"  order  the 
work  done  by  the  street  commissioner  or  marshal,  the  cost  not  to 
exceed  such  bid,  or  "may"  readvertise  for  bids,  a  council  may  not, 
upon  a  successful  bidder's  failure  to  perfect  his  bid  by  entering 
into  the  required  contract,  contract  with  the  next  lowest  bidder 
without  readvertlsing  for  bids.    pp.  221,  224,  228. 

7.  Statutes. — Violation. — Purpose  Accomplished. — ^Where  a  statute 
prescribes  the  manner  of  doing  an  act,  the  fact  that  the  desired 
end  was  attained,  though  the  statute  was  violated,  is  no  defense, 
p.  222. 

8.  Municipal  Oorfobations. — Street  Assessments. — Basis  of  Right. 
— ^The  right  to  assess  property  for  the  payment  of  the  cost  of 
street  improvements  is  purely  statutory,    p.  223. 

9.  Statutes. — Competitive  Bidding. — For  Whose  Benefit. — Manda- 
tory.— Statutes  providing  for  competitive  bidding  for  the  con- 
struction of  street  improvements,  the  cost  to  be  borne  by  property 
owners,  are  primarily  for  the  benefit  of  such  property  owners, 
and  the  performance  of  the  provisions  beneficial  to  such  owners 
must  be  regarded  as  mandatory,    p.  223. 

10.  Same — Permissive. — Private  Rights, — A  statute  in  permissive 
language  empowering  ofiieers  to  do  certain  acts  beneficial  to  in- 
dividuals must  be  regarded  as  peremptory,  and  as  establishing  a 
positive  duty.    p.  223. 

11.  Municipal  Corporations. — Street  Improvements. — Bids. — Stat- 
tttes, — ^The  letting  of  a  contract  for  street  improvements  at  public 
bid  is  a  substantial  part  of  the  statute  which  city  councils  cannot 
disregard,     p.  224. 

12.  Notice. — Letting  of  Street  Improvement  Contracts. — Lienors. — 
A  contractor  for  street  improvements  must  take  notice  of  tlio 
failure  of  a  city  council  to  readvertise  for  bids  upon  the  failure 
of  a  former  bidder  to  enter  Into  the  contract  awarded  to  liim. 
p.  228. 

13.  Municipal  Corporations. — Street  Improvements, — Report  of 
Engineer. — Hearing  upon. — Collateral  Attack. — Although  §42M 
Burns  1901,  Acts  1899,  p.  03,  provides  that  the  city  council  shall 


MAY  TERM,  1908.  215 

Zora  V.  Warren-Scharf,  etc.»  Paving  Co. — 42  Ind.  App.  213. 

give  a  public  hearing  up«n  the  city  engineer's  report  of  the  cost 
of  street  improvements,  still,  if  the  council,  in  the  absence  thereof, 
accepted  a  completion  of  the  contract  therefor,  Its  action  therein 
cannot  be  collaterally  attacked,    p.  229. 

14.  JuBiSDicnoN. — Street  Improvements, — Bids. — Notice, — ^The  re- 
letting of  a  contract  for  street  Improvements  without  readvertislng 
for  bids,  after  the  former  successful  bidder  failed  to  enter  into 
his  contract,  is  void  for  want  of  Jurisdiction  over  the  subject- 
matter,    p.  229. 

15.  NoncEL — Street  Improvement  Contracts, — Reletting. — Infer- 
ences,—Where  a  bidder  for  the  construction  of  a  street  improve- 
ment fails  to  enter  into  the  contract  therefor,  and  the  council 
relets  the  contract  without  readvertislng,  there  can  be  no  infer- 
ence that  the  council  considered  the  one  notice  as  sufficient  for 
the  reletting,    p.  229. 

16.  Municipal  Cosporations. — Street  Improvements. — Time  of 
Making  Contracts  for. — The  object  of  the  statute  requiring  competi- 
tive bidding  for  the  construction  of  street  improvements  Is  to  have 
such  contracts  made  near  the  time  when  the  improvements  are  to 
be  constructed,    p.  230. 

17.  Estoppel.  —  Street  Assessments.  —  Objections,  —  Injunction, — 
Where  a  property  owner  objects  to  the  making  of  street  improve- 
ments, giving  proper  notice  thereof,  he  can  successfully  defend 
against  the  enforcement  of  a  lien  for  the  cost  thereof,  it  being 
unnecessary  to  bring  an  injunction  suit  to  restrain  the  making 
of  such  improvements,    p.  230. 

Prom  Laporte  Superior  Court;  Charles  H.  Truesdell, 
Special  Judge. 

Suit  by  the  Warren-Scharf  Asphalt  Paving  Company 
against  Philip  Zorn.  From  a  decree  for  plaintiff,  defendant 
appeals.    Reversed. 

James  F.  OaUahery  for  appellant. 

C.  R.  Collins,  J.  B.  Collins  and  M.  M.  Townley,  for  appel- 


Myers,  J. — On   April   11,   1902,   appellee   brought   this 

salt  to  foreclose  an  alleged  street  paving  assessment  lien 

aga'mst  appellant's  property.     The  assessment  was  made 

tmder  the  act  of  March  8,  1889  (Acts  1889,  p.  237,  known 

SB  the  Barrett  law) ,  and  amendments  thereto. 

The  complaint  is  in  six  paragraphs,  which  relate  to  as 

many  separate  pieces  of  property.    Nine  paragraphs  of  an- 


J 
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swer  and  two  paragraphs  of  reply  were  filed.  The  first  para- 
graph of  answer  and  the  first  paragraph  of  reply  were  gen- 
eral denials.  A  demurrer  was  sustained  to  all  the  affirma- 
tive paragraphs  of  answer  except  the  seventh.  A  demurrer 
to  the  second  paragraph  of  reply  was  overruled.  Upon  the 
issues  thus  formed  the  cause  was  tried  by  the  court,  and  a 
finding  made  in  appellee's  favor  for  $2,027.43,  and  a  decree 
entered  accordingly. 

Separate  errors  are  assigned  on  the  action  of  the  court 
in  sustaining  appellee's  demurrer  to  the  several  paragraphs 
of  answer  and  in  overruling  appellant's  demurrer  to  the 
second  paragraph  of  reply,  and  in  overruling  his  motion  for 
a  new  trial. 

We  will  not  take  the  space  to  discuss  separately  these 
various. assignments  of  error,  as  the  controlling  question  is 
one  of  power  in  the  council  to  make  the  assessment,  and  is 
presented  by  uncontroverted  facts,  which,  for  the  purpose 
of  a  decision  of  this  cause,  may  be  stated  as  follows:  On 
January  23,  1899,  the  common  council  of  the  city  of  Michi- 
gan City,  by  a  two-thirds  vote  of  all  the  members  thereof, 
passed  a  resolution  declaring  a  necessity  to  exist  for  the  im- 
provement of  certain  streets  in  said  city  **by  paving  and 
curbiQg  the  same  with  good,  hard-burned  paving  brick,  laid 
on  a  base  of  crushed  stone,  and  stone  curbing."  It  was  at 
the  same  time  '* further  resolved"  to  improve  these  streets 
^'by  paving  with  sheet  asphalt  on  a  base  of  concrete,  and 
stone  curbing."  At  the  same  time  it  was  ''further  resolved" 
to  improve  the  same  streets  **by  paving  with  asphalt  block 
on  a  base  of  crushed  stone,  and  stone  curbing."  The  clerk, 
as  directed  by  said  council,  gave  notice  of  the  proposed 
kinds  of  improvement,  as  set  out  in  the  resolution,  and  a 
hearing  was  had.  Afterwards,  on  March  18,  1889,  by  a 
two-thirds  vote  of  all  the  members  of  said  council,  two  ordi- 
nances were  passed,  one  that  the  streets  be  improved  by  pav- 
ing with  sheet  asphalt  on  a  base  of  concrete,  the  other  pro- 
viding for  the  improvement  of  the  same  streets  by  paving 
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with  hard-bumed  paving  brick  on  a  base  of  concrete.  Each 
ordinance  ordered  that  the  clerk  advertise  for  bids.  As 
directed,  the  clerk  advertised  for  bids  for  the  improvement 
of  said  streets  by  paving  the  same  with  sheet  asphalt,  and 
also  by  improving  the  same  with  good,  hard-bumed  paving 
brick.  In  response  to  the  advertisement,  on  April  24,  1899, 
a  number  of  bids  were  received,  two  of  which  were  intro- 
duced in  evidence.  The  bid  of  R.  P.  Conway  &  Company 
proposed  to  construct  a  combined  curb  and  gutter  at  forty- 
five  cents  per  lineal  foot,  to  pave  with  asphalt,  as  per  speci- 
fications, at  $1.45  per  square  yard,  and  to  do  the  grading  at 
twenty  cents  per  cubic  yard.  The  bid  of  the  Warren-Scharf 
Asphalt  Paving  Company  was  to  make  a  combined  curb  and 
gutter  at  sixty  cents  per  lineal  foot,  to  pave  with  asphalt, 
as  per  specifications,  at  $1.75  per  square  yard,  and  to  do 
the  grading  at  thirty  cents  per  cubic  yard.  The  proposals 
were  submitted  to  a  committee  of  the  council,  who  on  May  3, 
1899,  reported,  recommending  the  acceptance  of  the  bid  of 
R.  P.  Conway  &  Company,  and  on  the  same  date  the  council, 
by  resolution,  accepted  this  bid,  and  instructed  the  mayor 
to  enter  into  a  contract  with  that  company  for  said  improve- 
ments. R.  P.  Conway  &  Company  did  not  enter  into  a  con- 
tract, did  not  file  any  bond,  and  did  no  work  on  the  streets. 
On  November  27,  1899,  the  council  adopted  a  resolution  re- 
citing that  whereas  the  firm  of  R.  P.  Conway  &  Company 
had  failed  and  refused  to  proceed  with  the  improvement 
under  the  contract  awarded  to  that  company  on  May  3, 1899, 
and  *' whereas  there  prevails  among  the  owners  of  the  real 
estate  fronting  on  the  several  lines  of  said  improvements  a 
general  opinion  that  the  material  proposed  to  be  used  by 
said  R.  P.  Conway  &  Company  is  of  inferior  or  at  least 
doubtful  quality,  and  a  large  number  of  said  owners  have 
requested  that  in  the  improvement  of  said  streets  as  con- 
templated in  the  specifications  adopted  therefor  only  the  best 
Trinidad  lake  asphalt  be  used,  even  though  the  cost  thereof 
be  slightly  greater  than  that  of  an  inferior  or  doubtful 


218  APPELLATE  COURT  OP  INDIANA, 

Zoni  V.  Warren-Schiirf,  etc..  Paving  Co. — 12  lud.  Api).  213. 

quality,  and  whereas  the  only  proposals  submitted  to  this 
council  for  said  improvement  with  Trinidad  lake  asphalt 
was  submitted  by  the  Warren-Scharf  Asphalt  Paving  Com- 
pany, now,  therefore,  be  it  resolved  by  the  common  council 
of  the  city  of  Michigan  City:  (1)  That  the  vote  and  action 
of  this  common  council  awarding  the  contract  to  improve 
and  pave  Spring,  Pine  and  Wabash  streets  in  said  city  to 
R.  F.  Conway  &  Company,  of  Chicago,  Illinois,  be  and  the 
same  are  hereby  reconsidered;  (2)  that  the  several  proposi- 
tions of  the  Warren-Scharf  Asphalt  Paving  Company  for 
improving  said  Spring,  Pine  and  Wabash  streets  by  grading 
curbing  and  paving  the  same  with  stone  and  cement  con- 
crete, and  combined  curb  and  gutter,  and  genuine  Trinidad 
lake  asphalt  according  to  the  plans,  specifications  and  pro- 
files prepared  by  the  city  civil  engineer  and  adopted  by  this 
common  council,  and  now  on  file  in  the  city  clerk's  office, 
which  propositions  were  submitted  to  this  council  at  the 
same  time  as  those  of  R.  F.  Conway  &  Company  aforesaid, 
be  and  the  same  are  hereby  severally  accepted  and  the  eon- 
tracts  for  making  said  improvements  are  hereby  severally 
awarded  to  said  Warren-Scharf  Asphalt  Paving  Company. '  * 
Provided  said  company  shall  within  ten  days  enter  into  a 
contract  to  do  such  work  **as  provided  in  said  specifications, 
and  with  Trinidad  lake  asphalt,"  and  complete  the  same  by 
a  day  named,  and  file  a  specified  bond.  The  mayor  was  also 
directed  to  enter  into  a  contract  on  behalf  of  the  city  with 
said  paving  company.  In  accordance  with  this  resolution, 
on  November  28,  1899,  the  mayor  entered  into  a  contract 
with  appellee.  On  September  24,  1900,  the  final  estimate  on 
Spring  street,  and  on  October  8,  1900,  the  final  estimate  on 
Pine  street,  were  reported  by  the  city  engineer  of  said  city, 
and  the  same  were  referred  to  the  committee  on  streets  and 
alleys,  and  notice  ordered  and  given  to  the  property  owners 
whose  property  abutted  on  said  improvement,  and  a  hearing 
had  on  November  26,  1900.  On  this  last  date  said'commit- 
tee  reported  to  the  council  that  said  contractor  had  complied 
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with  and  completed  said  improvement  in  accordance  with 
the  contracts,  that  the  property  described  had  been  bene- 
fited, and  recommended  that  the  improvement  be  accepted 
and  that  the  estimate  of  the  engineer  be  adopted  and  con- 
firmed.  On  November  26, 1900,  the  report  of  the  committee, 
the  final  estimate,  and  the  assessments  against  the  property 
on  Pine  street  were  by  resolution  approved  and  confirmed, 
and,  upon  the  filing  of  waivers  by  property  owners,  the  same 
were  to  be  placed  upon  the  tax  duplicate,  etc.    On  January 
17, 1901,  said  council  by  resolution  adopted  ^and  approved 
the  final  estimate  and  the  assessments  as  reported  by  the 
committee,  and  assessed  the  several  amounts  against  the 
abutting  property.     On  January  13,  1902,  said  council  by 
resolution  reconsidered  its  vote  of  January  17,  1901,  and 
the  assessments  then  levied,  referred  the  matter  back  to  the 
committee,  and  ordered  that  the  committee  meet  on  Janu- 
ary 31,  1902,  to  hear  objections  to  reassessments.    On  this 
last  date  the  committee  reported  to  the  council  corrected 
assessments  against  the  property  of  appellant,  and  on  Feb- 
ruary 10,  1902,  the  amended  assessments  so  reported  were 
adopted  and  approved  by  said  council,  and  are  the  assess- 
ments sued  on.    Appellee,  in  the  performance  of  its  con- 
tracts, began  work  on  Spring  street  the  latter  part  of  June, 
and  on  Pine  street  in  July,  1900,  and  completed  the  work 
on  Spring  street  September  20,  and  Pine  street  October  4, 
1900.     On  July  11,   1900,  and  before  work  had  actually 
begun  on  Pine  street,  appellant  caused  notice  to  be  served 
on  appellee  and  said  city,  that  he  was  the  owner  of  the  real 
estate  described  in  the  complaint  herein;  that  it  abutted 
on  that  portion  of  Spring  and  Pine  streets  proposed  to  be 
improved;    that  he  was  not  acquiescing  in  said  improve- 
ment;  that  he  would  not  pay  any  amount  assessed  against 
said  real  estate  on  account  of  said  improvements,  and  denied 
any  authority  to  create  a  lien  thereon  for  the  cost  thereof, 
because  the  contract  between  appellee  and  said  city  was  void, 
fop  the  reason  that  on  May  3,  1899,  after  advertising  for 
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bids  for  the  work  of  improving  said  streets,  the  common 
council  of  said  city  accepted  a  bid  otter  than  that  of  appel- 
lee to  make  said  improvements,  and  that  the  contract  with 
appellee  was  entered  into  thereafter  without  advertising  and 
submitting  the  proposed  improvement  for  bids,  as  by  the 
statutes  of  Indiana  required ;  that  the  contract  provides  for 
the  keeping  of  the  improvement  in  repair  for  a  certain  num- 
ber of  years,  and  because  the  cost  of  the  proposed  improve- 
ment was  to  be  assessed  against  the  abutting  property  per 
front  foot,  regardless  of  benefits. 

The  foundation  of  this  suit  is  the  assessment  (Leivis  v. 

Albertso7i  [1899],  23  Ind.  App.  147),  which  is  conclusive 

.     against  a  collateral  attack  (Hibben  v.  Smith  [1902], 

1.  158  Ind.  206)  unless  the  common  council  has  neg- 
lected   to    comply    with    some    statutory    provision 

amounting  to  a  condition  precedent  to  the  right  to  exercise 
its  authority  to  make  the  improvement  and  assess  the 

2.  costs  thereof  against  the  abutting  property.    Such  a 
condition  is  a  check  upon  the  power  of  the  tribunal 

and  is  jurisdictional  {Edwards  v.  Cooper  [1907],  168  IncL 
54),  and  a  failure  of  the  municipality  to  do  that  which  the 
legislature  aays  it  must  do,  to  acquire  jurisdiction,  renders 
the  proceeding  void.  Cleveland,  etc.,  B.  Co.  v.  Edward  C. 
Jones  Co.  (1898),  20  Ind.  App.  87,  92;  Barber  Asphalt  Pav. 
Co,  V.  Edgerton  (1890),  125  Ind.  455;  Niklav^  v.  Conkling 
(1889),  118  Ind.  289.  The  defense  interposed  to  this  suit 
constitutes  a  collateral  attack  on  the  judgment  of  the 

3.  council,  and  cannot  prevail  unless  upon  the  face  of 
the  proceedings  some  mandatory  step  essentially  jur- 
isdictional has  been  omitted.  Brown  v.  Central  BermucLez 
Co,  (1904),  162  Ind.  452;  Edwards  v.  Cooper,  supra;  City 
of  Indianapolis  v.  Consumers  Oas  Tmst  Co.  (1895),  140 
Ind.  246,  253,  Boss  v.  Stackhouse  (1888),  114  Ind.  200,  202 ; 
Weir  V.  State,  ex  rel  (1884),  96  Ind.  311;  EvaftsviUe,  etc., 
B,  Co.  V.  City  of  Evansville  (1860),  15  Ind.  395,  421;  Eddy 
V.  Wilson  (1871),  43  Vt.  362.    The  power  of  municipalities 
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to  impose  burdens  upon  private  property  is  purely 

4.  statutory,  and  such  statutes  are  to  be  strictly  con- 
strued.    Wickivire  v.  City  of  Elkhart   (1896),  144 

Ind.  305,  307 ;  Niklaus  v.  Conkling,  supra;  Cleveland,  etc, 
R,  Co,  V.  Edward  C.  Jones  Co.,  supra;  Mason  v.  Pearson 
(1850),  9  How.  •248,  13  L.  Ed.  125;  Barber  Asphalt  Pav. 
Co,  V.  Edgerton,  supra,  at  page  461.  In  Case  v.  Johnson 
(1883),  91  Ind.  477,  492,  it  is  said:  *'In  all  such  [street 
improvement]  cases  as  the  one  at  bar,  the  rule  has  been  re- 
peatedly declared  by  this  court,  that  there  must  be  a  strict 
compliance  with  the  provisions  of  the  statute ;  or,  otherwise, 
it  must  be  held  that  the  proceedings  are  invalid,  illegal  and 
void,"  citing  cases. 

Appellant  insists  that  the  council  had  no  authority  under 
the  statute  to  relet  the  contract  to  appellee  without  re- 
advertising  for  bids.    It  is  settled  that  **the  matter 

5.  of  accepting  or  rejecting  bids,  and  of  letting  the  con- 
tract, is  purely  administrative  in  character,  depend- 
ing entirely  upon  the  discretion  of  the  common  council. 
Flattery.  Board,  etc,  [1885],  103  Ind.  360."  Boss  v.  Stack- 
house,  supra.  But  the  question  of  notice  inviting  proposals 
for  the  work  is  jurisdictionaL  Boss  v.  Stackhouse  supra, 
and  eases  there  cited. 

Looking  to  the  statute  as  the  basis  of  appellant's  in- 
sistence, the  proviso  in  §4291  Bums  1901,  added  to  section 
four  of  the  original  act    (Acts    1889,    p.    237)   by 

6.  amendment  (Acts  1891,  p.  323,  §1),  provides:  **That 
after  receiving  bids  for  the   improvement  of   any 

street  or  alley,  or  the  construction  of  any  sewer,  as  afore- 
said, and  in  case  all  such  bids  are  rejected  as  unsatisfactory 
by  reason  of*  the  bids  being  for  too  great  a  price,  or  the 
bidder  failing  to  give  a  satisfactory  bond,  or  for  any  other 
cause  deemed  sufficient  by  such  common  council  or  board  of 
trustees,  then,  and  in  such  case,  the  common  council  of  any 
city,  or  the  board  of  trustees  of  any  incorporated  town,  may 
order  the  work  to  be  done  by  the  street  commissioner  of 
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such  city  or  the  marshal  of  such  town;  but  in  such  case 
the  total  cost  of  the  work  to  be  assessed  against  the  prop- 
erty owners,  shall  not  be  in  excess  of  the  lowest  responsible 
bid  for  said  work,  which  cost  shall  be  assessed  and  collected, 
and  bonds  may  be  issued  therefor,  as  provided  in  case  of  the 
letting  of  the  work  by  contract,  or  the  council  or  board  of 
trustees  may  in  such  case  readvertise  for  bids  for  said 
work." 

In  the  case  at  bar  the  bid  of  B.  F.  Conway  &  Company 
was  accepted,  and  it  failed  to  comply  with  the  provisions  of 
the  statute  after  such  acceptance.  For  reasons  deemed  by 
the  council  sufScient,  it  refused  to  contract  with  said  com- 
pany to  do  the  work.  No  question  is  made  that  the  council 
had  sufficient  reason  for  failing  to  contract  with  this  com- 
pany. In  such  case  the  statute  then  provides  that  the  coun- 
cil **may  order  the  work  to  be  done  by  the  street  commis- 
sioner,'* but  the  total  cost  **  shall  not  be  in  excess  of  the  low- 
est responsible  bid  for  said  work,"  or  ''the  council  or  board 
of  trustees  may  in  such  case  readvertise  for  bids  for  said 
work." 

When  the  legislature  said  that  the  council  **may"  have 
the  work  done  by  the  street  commissioner,  or  **may"  re- 
advertise for  bids,  did  it  mean  that  the  council  should  do 
one  or  the  other,  or  that  it  might  do  neither,  but  adopt  some 
other  plan  not  mentioned  in  the  statute?  The  question 
raised  by  the  reletting  of  the  contract  is  jurisdictionaL  It 
is  simply  a  question  of  power  vested  in  the 'council  by  the 
statute.   Whether  the  course  pursued  by  the  council 

7.  in  such  a  case  produced  results  equal  to  or  bet- 
ter than  could  have  been  produced  by  following 
the  prescribed  statutory  method  is  wholly  immaterial.  It 
must  be  conceded  in  any  such  case,  that  if  the  council  may 
ignore  one  provision  of  the  statute  it  may  ignore  any  other 
or  all. 

In  this  case,  if  the  council  had  the  power  to  relet  th^  eon- 
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tract  as  it  did,  and  thus  in  the  end  place  a  lien  upon  ap- 
pellant's property,  it  must  derive  the  power  from  the 

8.  statutew    If  the  statute  does  not  authorize  the  exer- 
cise of  such  power,  it  does  not  exist,  and  the  action 

^f  the  council  is  a  nullity.  What  then  is  the  meaning  of 
the  statute  ?  Applying  the  rule  of  strict  construction,  when 
the  council  determined  not  to  enter  into  the  contract  with 
R.  P.  Conway  &  Company,  it  was  required  to  do  one 
of  two  things ;  either  have  the  work  done  by  the  city  street 
commissioner,  or  readvertise  for  bids.  If  the  work  was  or- 
dered done  by  the  street  commissioner,  the  cost  must  not  be 
in  excess  of  the  lowest  responsible  bid  for  the  work.  It  is 
true,  the  statute  says  the  council  may  order  the  work  done 
by  the  street  commissioner  or  it  may  readvertise  for  bids. 
The  fact  must  be  kept  in  view  that  the  council  was 

9.  exercising  a  power  affecting  strictly  individual  rights, 
and  that  statutes  of  this  kind  for  competitive  bidding 

are  for  the  benefit  of  the  property  owner  who  must  bear  the 
expense  of  the  improvement.  In  such  cases,  when  a  statute 
directs  the  performance  of  an  act,  which  is  for  the  benefit 
of  the  citizens  or  the  public,  it  is  to  be  construed  as  man- 
datory ana  not  directory.  City  of  Madison  v.  Smith  (1882), 
83  Ind.  502,  513.    It  has  also  been  held  that  where  power 

is  given  to  public  officers,  and  the  public  interest  or 
10.    individual  rights  call  for  its  exercise,  the  language 

used,  though  permissive  in  form,  is  in  fact  peremp- 
tory, and  that  the  intent  of  the  legislature  in  all  such  cases 
was  not  to  declare  a  mere  direction,  but  to  impose  a  positive 
and  absolute  duty.  Board,  etc,  v.  United  States  (1866),  4 
Wall.  435,  16  L.  Ed.  419.  It  is  also  held  that  whenever  it 
is  provided  that  a  corporation  or  officers  **may"  act  in  a 
cartAin  way,  it  may  be  insisted  on  as  a  duty  that  they  act 
in  that  way.    Mason  v.  Pearson,  supra. 

We  fail  to  see  how  it  can  be  said  that  a  reletting  of  the 
contract  in  this  case  was  no  more  than  a  mere  irregularity. 
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It  must  be  conceded  that  if  the  council  had  any  au- 
11.  thority  at  all  to  let  a  contract  for  such  work,  it  de- 
rived the  power  from  some  statute.  Whatever  discre- 
tion the  council  was  authorized  to  exercise  must  be  exercised 
within  the  statute.  Board,  etc.,  v.  Templet  on  (1875),  51  Ind. 
266.  The  statute  authorized  the  council  to  do  one  of 
6.  two  things  only.  It  had  no  discretion  to  do  anything 
else.  Had  it  attempted  to  do  one  or  the  other,  it  might 
have  committed  some  irregularity  that  would  not  go  to  the 
validity  of  the  proceeding  {McEnetvey  r.  Town  of  SiMivan 
[1890],  125  Ind.  407,  4ll) ;  but  in  this  case  the  action  taken 
by  the  council  is  not  CHily  not  in  compliance  with  any  statu- 
tory provision,  but  is  in  disregard  of  the  statutory  provision 
for  just  such  a  case.  If  these  two  provisions  had  been 
omitted  from  the  statute,  and  the  council  had  taken  the 
course  it  did  take,  there  would  be  some  reason  to  support  an 
argument  that  the  action  of  the  council  was  no  more  than  an 
irregularity,  but  the  statutory  check  was  disregarded,  and 
the  effect  of  the  action  of  the  council  was  to  eliminate  these 
provisions  from  the  statute.  Had  the  legislature  intended 
that  when  a  condition  like  that  in  question  presented  itself 
to  the  council,  the  council  might  exercise  an  arbitrary  dis- 
cretion and  proceed  with  the  work,  as  it  thought  best,  it  cer- 
tainly would  not,  in  the  same  section,  have  limited  the  exer- 
cise of  that  discretion  to  the  choice  of  one  of  two  methods 
to  be  pursued. 

In  Dickinson  v.  City  of  Poughkeepsie  (1878),  75  N.  T.  65, 
the  city  water  commissioners  had  power  to  let  a  contract  **to 
the  lowest  bidder  who  shall  give  due  security"  upon  public 
notice  of  proposals.  A  bidder  was  permitted  by  the  engi- 
neer, to  whom  the  proposals  were  referred  for  calculation 
and  comparison,  to  alter  his  bid  so  as  to  make  it  appear 
lower  than  the  others,  and  then,  after  acceptance  of  this  bid, 
a  contract  was  made  at  higher  prices,  with  prices  stipulated 
for  not  in  the  competition  at  all,  and  a  clause  inserted  for  the 
benefit  of  the  contractor  in  no  manner  contemplated  by  or 
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offered  to  the  other  bidders;  held,  that  the  contract  was 
unauthorized  and  void,  and,  being  void  when  executed,  did 
not  confer  upon  the  contractors  any  right  of  action  there- 
under. 

In  MitcheU  v.  City  of  Milwaukee  (1864),  18  Wis.  •92, 
the  city  charter  required  that  all  work  **  *  shall  be  let  by  con- 
tract to  the  lowest  bidder,  and  due  notice  shall  be  given  of 
the  time  and  place  of  letting  such  contract. '  ' '  Another  pro- 
vision, that  if  the  work  was  **not  done  within  the  time  lim- 
ited in  the  contract,  •  •  •  the  commissioner  might  're- 
let such  work  without  further  notice,' ''  did  not  dispense 
with  the  requirements  that  the  commissioner  should  give 
notice  of  a  reletting  of  the  contract;  and,  where  the  con- 
tract was  relet  without  notice,  it  was  held  that  the  contract 
itself,  and  the  assessment  upon  a  lot  for  work  done  under  it, 
were  void. 

In  Tvnss  v.  City  of  Port  Huron  (1886),  63  Mich.  528,  30 
N.  W.  177,  the  city  charter  required  that  contracts  for  street 
improvements  should  be  let  to  the  lowest  bidder,  and  one  of 
four  bidders,  whose  bid  was  the  lowest,  was  allowed  to  with- 
draw his  bid  on  the  ground  of  an  alleged  mistake  in  the 
amount,  and  the  contract  was  awarded  to  the  next  lowest 
bidder,  without  readvertisement ;  held,  that  such  action 
was  illegal,  and  that  such  readvertisement  should  have  been 
ordered;  that  the  coimcil  had  no  power  to  deprive  the 
parties  who  would  be  assured  of  the  benefit  of  the  letting  to 
the  lowest  bidder. 

In  Board,  etc.,  v.  Templeton  (1875),  51  Ind.  266,  it  is  held 
that  where,  at  the  time  fixed  in  the  advertisement  for  letting 
the  contract  to  build  a  court-house,  the  commissioners  were 
prevented  from  receiving  bids  and  letting  the  work,  by  an 
injunction  which  was  afterwards  dissolved,  the  letting  of  the 
work  at  a  subsequent  time,  without  another  advertisement, 
was  beyond  the  power  of  the  board. 

In  Bass  Foundry,  etc..  Works  v.  Board,  etc.  (1888),  115 
Vol.  42—15 
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Ind.  234,  a  contract  had  been  regularly  entered  into,  and  the 
contractor  had  partially  completed  the  buildings,  and  had 
then  abandoned  the  work  and  declared  his  inability  to  com- 
plete it;  held,  that  the  commissioners  might  complete  the 
work  without  reletting  the  contract,  but  in  the  opinion  it  is 
said:  **In  the  event  that  a  contractor  should  abandon  his 
contract  when  the  work  is  at  such  an  incipient  stage  as  that 
to  complete  it  would  amount  practically  to  the  construction 
of  a  court-house  by  county  commissioners,  without  regard 
to  the  contract  previously  let,  it  might  be  a  question  whether 
contracts  made  by  them  for  labor  and  material  would  be 
binding  as  such  upon  the  county." 

Counsel  for  appeUee  argue,  that  the  power  to  let  the  con- 
tract was  not  exhausted  by  the  first  letting,  and  that  it  was 
within  the  council's  discretion  to  make  the  second  letting, 
and  cite  the  case  of  Gibson  v.  Owens  (1893),  115  Mo.  258, 
21  S.  W.  1107.  In  that  case  a  general  ordinance  providing 
for  street  improvements  required  all  contracts  to  be  awarded 
by  the  city  engineer  **to  the  lowest  reliable  and  responsible 
bidder  or  bidders,  •  •  •  who  will  sufficiently  guarantee 
to  the  satisfaction  of  the  comptroller  the  performance  of  said 
work  under  the  superintendence,  and  to  the  satisfaction  of 
said  city  engineer.  •  •  *  In  case  the  mayor  and  com- 
mon council  should,  for  any  reason,  reject  all  the  bids  of- 
fered, the  city  engineer  shah  proceed  to  advertise  such  work 
again,  at  the  option  of  the  common  council,*'  (Our  italics.) 
The  lowest  bidder  refused  to  enter  into  a  contract  and  make 
the  required  guaranty,  and  the  engineer  gave  the  contract  to 
the  next  lowest  bidder,  which  was  confirmed  by  the  council. 

Appellee  also  relies  upon  the  cases  of  Ross  v.  Stackhouse 
(1888), 114  Ind.  200,  and  Boifd  v.  Murphy  (1891),  127  Ind. 
174.  Both  of  these  cases  were  decided  prior  to  the  amend- 
ment of  the  statute  before  referred  to.  And  but  for  that 
amendment,  amounting  to  a  direction  to  the  council,  their 
action  in  this  particular  might  be  regarded  as  an  irregular- 
ity, a  question  we  do  not  decide.    The  appeal  in  each  case 
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was  from  a  precept  issued  by  the  council,  and  the  court  held 
that  under  the  statute  no  question  of  fact  could  be  tried 
which  arose  prior  to  the  execution  of  the  contract.  In  the 
first  of  the  two  cases  last  referred  to  the  court  said :  *  *  While 
it  is  true  that  the  statute  prohibits  the  trial  of  any  question 
of  fact  which  arose  prior  to  the  making  of  the  contract  for 
a  street  improvement,  it  is  nevertheless  essential  that  the 
transcript  should  show  the  taking  of  such  jurisdictional 
steps  as  legally  authorized  the  common  council  to  contract 
for  the  improvement.  It  must  appear  that  the  letting  of 
the  contract  was  advertised.  In  the  absence  of  notice  invit- 
ing proposals  for  the  work,  the  contract  will  be  invalid." 
In  the  last  case  the  contract  had  been  let  to  a  bidder  whose 
bid  was  not  the  lowest,  but  was  the  highest  bid,  and  was  let 
on  the  condition  that  the  contractor  do  some  extra  work  not 
specified  in  the  improvement  ordinance  and  advertisement 
for  bids.  It  was  held  that  the  council  had  the  power  to 
choose  between  bidders,  and,  when  it  had  done  so,  that  its 
decision  was  final ;  that  it  must  be  presumed  that  the  council 
acted  in  good  faith  and  for  the  best  interests  of  both  the  city 
and  property  holders,  and  exercised  its  discretionary  power 
wisely. 

We  are  referred  to  the  case  of  Lux^  etc.,  Stone  Co.  v.  Don- 
aldson (1904),  162  Ind.  481.  The  question  there  and  the 
one  before  us  are  not  the  same.  In  that  case  the  answer  ad- 
mitted that  an  advertisement  for  bids  to  make  the  improve- 
ment had  been  given,  bids  received,  and  the  contract  let  to 
do  the  work  and  make  the  improvement  according  to  the 
plans  and  specifications  on  file  with  the  city  clerk,  the  work 
reported  and  approved  as  having  been  completed  according 
to  contract,  assessments  reported,  approved  and  ordered 
paid.  But,  by  way  of  defense  to  the  collection  of  a  final 
estunate,  it  was  alleged  that  the  work  was  not  done  accord- 
ing to  contract,  by  reason  of  the  use  of  faulty  material,  ma- 
terial not  specified  in  the  specifications,  and  alleging  various 
other  defects  in  the  work,  and  that  such  material  was  used 
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and  the  work  done  by  and  with  the  consent  of  the  council 
Qnd  civil  engineer  without  advertising"  for  bids,  and  that  no 
bids  were  received  for  the  kind  of  material  so  used  and  for 
the  kind  of  work  done.  This  answer  was  held  bad  upon  the 
ground  that  such  matters  so  set  up  were  not  available  as  a 
defense  in  a  collateral  attack  upon  the  proceedings  of  the 
council 

As  we  have  said,  there  is  no  pretense  that  the  municipality 

attempted  to  comply  with  the  statute  by  readvertising  for 

bids  before  letting  the  contract  to  appellee.    Appellee  was 

bound  to  take  notice  of  this  omission.    City  of  Ifidi- 

12.   anapolis  v.  Wann  (1896),  144  Ind.  175, 188,  31  L.  R. 
A.  743;   Smith  v.  Board,  etc.   (1893),  6  Ind.  App. 
153;  Hamilton  v.  City  of  Shelbyville  (1893),  6  Ind.  App. 
538. 

In  Van  Sickle  v.  Belknap  (1891),  129  Ind  558,  it  is  said: 
**The  ordinance,  the  advertisement,  and  the  award  are  as  es- 
sential as  the  contract,  but  no  one  of  them  in  itself 

6.  can  be  said  to  be  the  foundation  of  the  lien.  The 
truth  is  that  these  things  constitute  steps  in  the  pro- 
cedure, but  no  (5ne  of  them  constitutes  the  foundation  of  the 
lien,  for  all  must  exist  to  create  a  perfect  lien,  and  where 
there  is  no  element  of  waiver  or  estoppel,  all  must  be  shown 
in  order  to  establish  an  enforceable  right.'* 

The  question  of  foreclosing  a  street  assessment  lien  was 
before  the  court  in  Pittsburgh,  etc.,  B.  Co.  v.  Fish  (1902), 
158  Ind.  525,  and  in  that  case  the  court  said :  **  In  an  action 
for  the  enforcement  of  a  right  granted  by  a  special  statute, 
not  only  the  complaint,  but  the  proof,  must  show  that  all  the 
conditions  upon  which  the  right  depends  have  been  complied 
with.  •  •  •  The  statute  plainly  provides  the  steps  that 
shall  be  taken  in  a  street  improvement  to  create  an  enforce- 
able lien,  and  it  can  be  created  in  no  other  way.*'  See,  also. 
Brown  v.  Central  Bermudez  Co.,  supra,  at  page  456. 

The  question  in  this  case  is  one  based  upon  a  statutory 
provision  intended  for  the  protection  of  the  property  owner, 
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and  he  is  entitled  to  have  this  provision  substantially  com- 
plied with  before  having  his  property  subjected  to  an  assess- 
ment growing  out  of  a  purely  statutory  proceeding. 

13.  True,  §4294  Bums  1901,  Acts  1899,  p.  63,  provides  a 
hearing  upon  the  report  of  the  engineer  as  to  the  final 

estimate  of  the  cost  of  such  improvement.  But  in  case  the 
improvement  has  been  completed  according  to  contract^  a 
fact  when  settled  by  the  council  is  impervious  to  a  collateral 
attack  because  of  mere  irregularities.  The  same  section  pro- 
vides that  **the  common  council  •  •  •  shall  assess 
against' the  several  lots  or  parcels  of  ground  the  several 
amounts  which  shall  be  assessed  for  and  on  account  of  such 
improvements."  Granting  that  the  final  notice  provided 
for  by  statute  gives  the  council  jurisdiction  over  the 

14.  persons  of  the  abutting  property  owners  {Pittsburgh, 
etc.,  B.  Co.  V.  Taber  [1907],  168  Ind.  419,  426),  and 

that  the  law  invests  that  body  with  jurisdiction  over  the  sub- 
ject-matter (Broum  v.  Central  Bermudez  Co.,  supra),  yet  it 
must  be  remembered  that  jurisdiction  over  the  subject-matter 
depends  upon  the  taking  of  certain  jurisdictional  steps,  and 
when  all  have  been  taken  the  law  acts  to  give  the  council 
sach  jurisdiction.  One  of  these  steps  in  this  ease  is  the  giv- 
ing of  a  prescribed  notice  of  an  intention  to  relet  the  con- 
tract. This  is  not  a  case  of  an  attempt  to  comply  with  the 
statute  by  giving  a  notice  which  proved  to  be  defective,  but 
a  case  of  no  notice  at  alL  It  is  argued  that  the  notice  of 
the  time  for  the  original  letting  was  some  notice  of 

15.  the  reletting,  and  as  the  council  acted  upon  that  no* 
tiee  and  adjudged  it  sufficient  no  advantage  of  such 

action  can  be  taken  upon  collateral  attack.  The  record  does 
not  disclose  any  action  on  the  part  of  the  common  council 
showing  such  an  adjudication,  but  we  are  left  to  infer  that 
it  did  take  such  action,  because  of  its  affirmative  action  in 
awarding  the  contract  to  appellee.  No  such  inference  fol- 
lows. The  proceedings  which  resulted  in  giving  the  contract 
to  appellee  took  place  nearly  seven  months  after  the  accept- 


230  APPELLATE  COURT  OP  INDIANA, 

Zoru  V.  Wurren-Scharf,  etc.,  Paving  Co. — i2  lud.  App.  213. 

ance  of  the  bid  of  R.  P.  Conway  &  Company.  The  original 
notice  to  bidders  had  served  its  purpose.  In  response  there- 
to bids  were  received.  One  of  these  bids  was  accepted,  and 
thereby  all  others,  including  the  bid  of  appellee,  were  im- 
pliedly rejected.  The  successful  bidder  failed  to  contract, 
failed  to  give  a  satisfactory  bond,  and  the  council  by  reso- 
lution rescinded  its  original  action  awarding  the  con- 

16.  tract,  and  at  the  same  time  awarded  it  to  appellee, 
when  from  the  very  nature  of  things  the  work  could 

not  be  done  for  a  year  after  the  time  contemplated  by  the 
first  letting.  It  is  well  known  that  conditions  controlling  the 
price  of  materials  and  labor  for  such  improvements  do  not 
always  remain  the  same,  and  that  bids  are  often  influenced 
by  the  length  of  time  the  contract  is  entered  into  in  advance 
pf  the  time  the  work  is  to  be  performed.  Such  facts  would 
imply  a  legislative  intention  in  the  enactment  of  the  amend- 
ment to  keep  in  the  open  such  improvements  for  competitive 
bidding  impressed  with  the  conditions  existing  at  the  time 
of  such  reletting,  and  thereby  securing  to  the  property  own- 
ers the  open  market  for  the  contemplated  improvement. 

Appellee  insists  that  the  notice  of  July  11  given  by  appel- 
lant to  appellee  and  said  city  was  ineffectual ;  that  he  should 
have  made  an  effort  by  injunction  to  stop  the  im- 

17.  provement,  and  failing  to  do  so  until  after  the  im- 
provement was  made  he  is  estopped  to  refuse  to  pay 

for  it.  Citing  City  of  LaFayeite  v.  Fowler  (1870),  34  Ind. 
140.  This  particular  question  has  been  decided  contrary  to 
appellee's  contention.    Edwards  y.  Cooper,  supra, 

Por  the  reasons  stated  in  our  opinion  the  record  does  not 
disclose  an  enforceable  lien.  Judgment  reversed,  with  in- 
structions to  the  trial  court  to  sustain  appellant's  motion 
for  a  new  trial. 

Roby,  C.  J.,  absent. 
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Standard  Cement  Company  v.  Minor, 
Administratrix. 

[No.  6,285.    Filed  April  7,  1908.    R^earlng  denied  May  15,  1908. 
Transfer  denied  June  30,  1908.] 

Appbau— Brie/». — Waiver,— Employers^  Liability  Act. — ValidUy, — 
Section  one  of  the  employers'  liability  act  (Acts  1893,  p.  294,  §8017 
Bums  1908)  having  been  held  unconstitutional  as  to  corporations 
other  than  railroads,  by  the  Supreme  Court,  the  Appellate  Court 
will  reverse  a  Judgment  for  damages  for  the  death  of  a  servant 
in  an  action  by  the  administratrix  against  a  private  manufactur- 
ing corporation,  though  the  validity  of  the  statute  was  not  chal- 
lenged in  the  appellant's  original  brief. 

From  Floyd  Circuit  Court;  William  C,  Utz,  Judge. 

Action  by  Maggie  Minor,  as  administratrix  of  the  estate 
of  Wesley  Minor,  deceased,  against  the  Standard  Cement 
Company.  Prom  a  judgment  on  a  verdict  for  plaintiff  for 
$5,000,  defendant  appeals.    Reversed. 

M.  Z,  Standard  and  E,  C.  Hughes,  for  appellant. 
Harry  L.  Means,  George  H.  Voigt  and  James  O,  Howard, 
Jr,,  for  appellee. 

CoMSTOCK,  J. — Appellee  recovered  judgment  for  the 
death  of  Wesley  Minor,  caused  by  an  explosion  in  a  cement 
quarry  while  in  appellant's  service.  The  complaint  is  based 
upon  the  second  subdivision  of  section  one  of  the  employ- 
ers' Uability  act  (Acts  1893,  p.  294,  §8017  Bums  1908).  A 
demurrer  for  want  of  facts  was  overruled  to  the  complaint, 
and  this  action  of  the  court  is  assigned  as  one  of  the  errors. 

Since  the  appeal  the  statute  upon  which  the  complaint  is 
based  has  been  held  unconstitutional  as  to  ''other  corpora- 
tions than  railroads."  Bedford  Quarries  Co.  v.  Bough 
(1907),  168  Ind.  671. 

In  behalf  of  appellee  It  is  urged  that  since  the  question 
of  the  constitutionality  of  the  act  was  not  raised  in  ap- 
pellant's first  brief,  it  cannot  now  be  considered.  The  fol- 
lowing cases  are  cited  in  support  of  this  claim :    Pittshurgh, 
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dc,  R.  Co.  V.  Lightheiser  (1907),  168  Ind.  438;  Malott  v. 
State,  ex  rel  (1902),  158  Ind.  678;  In  re  Bank  of  Com- 
merce (1899),  153  Ind.  460,  47  L.  R.  A.  489;  Johnson  v. 
Jones  (1881),  79  InA  141;  Manor  v.  Board,  etc.  (1894), 
137  Ind.  367,  and  cases  cited;  Armstrong  v.  Hufty  (1901), 
156  Ind.  606;  Pittsburgh,  etc.,  B.  Co.  v.  Oreb  (1905),  34 
Ind.  App.  625;  Gates  v.  Baltimore,  etc.,  R.  Co.  (1900),  154 
Ind.  338;  Indianapolis  St.  R.  Co.  v.  Kane  (1907),  169 
Ind.  25. 

These  cases  are  distinguishable  from  the  case  before  us. 
In  the  case  at  bar  it  is  not  sought  to  discuss  the  constita- 
tionality  of  the  law.  It  is  not  a  question  for  debate.  It 
has  been  decided  by  the  Supreme  Court.  In  the  cases  cited, 
undetermined  questions  were  sought  to  be  raised  in  other 
than  the  first  briefs,  and  the  Supreme  Court  held  that  they 
were  waived  and  that  their  waiver  precluded  their  consider- 
ation. 

Judgment  reversed,  with  instructions  to  sustain  the  ap- 
pellant's demurrer  to  the  complaint. 

Roby,  C.  J.,  and  Watson,  J.,  did  not  participate. 


Zeller,  McClellan  &  Co.  v.  Vinardi. 

[No.  6,211.    Piled  July  1,  1908.] 

1.  Appeal. — Assignments  of  Errors. — Demurrer  to  Paragraph.— 
8vb sequent  Amendment. — ^A  demurrer  to  a  paragrraph  of  complaint 
presents  no  question  on  appeal,  where  such  paragraph  was  subse- 
quently amended,    p.  233. 

2.  Same. — Assignments  of  Errors. — Complaint. — Initial  Attack  on 
Appeal. — ^A  complaint  consisting  of  several  paragraphs  will  be 
held  sufficient,  when  attacked  for  the  first  time  on  appeal.  If  one 
paragraph  is  good.    p.  234. 

3.  Same. — Complaint. — Theory. — Change  of,  on  Appeal— Where  a 
complaint  appeared  to  be  based  upon  the  provisions  of  the  mining 
law,  and  the  trial  proceeded  upon  such  theory,  the  plaintiff  will 
not  be  permitted  to  insist,  on  appeal,  that  it  was  based  upon  the 
common  law.    p.  235. 

4.  Pleading. — Complaint. — Master  and  Servant. — Statutory  hkibil- 
ity. — Intendment. — A  complaint  based  upon  a  statutory  liability 
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must  allege  facts  bringing  the  plaintiff  witliin  tlie  statutory 
terms;  and  facts  omitted  from  the  complaint  cannot  be  supplied 
by  intendment,    p.  237. 

5.  PixADiNo.  —  Complaint.  —  Master  and  Servant.  —  Mines. — Serv- 
ants Employed. — In  an  action  by  a  servant  against  a  coal  mining 
company  for  personal  injuries  sustained  because  of  the  company's 
violation  of  the  mining  act  of  1905  (Acts  1905,  p.  65,  $12,  S85S0 
Bums  1908),  the  complaint  must  affirmatively  show  that  ten  pr 
more  men  were  employed  therein  (S8590  Bums  1908,  Acts  1905, 
p.65,«20).    p.  237. 

6.  Saue. — Complaint. — Master  and  Servant. — Mining  Act. — Prao- 
iicdbUity  of  Propping  Roof. — In  an  action  by  a  servant  against  a 
coal  mining  company  because  of  injuries  sustained  by  the  falling 
of  slate  from  the  roof  of  a  passageway,  the  complaint  must  show 
that  it  was  practicable  to  prop  the  roof  of  such  way.    p.  237. 

7.  Sahe. — Complaint. — Defective  Roof  of  Coal  Mine. — Notice. — ^A 
complaint  by  a  servant  against  a  coal  mining  company  because  of 
Its  failure  to  prop  the  loose  overhanging  slate,  and  plaintliTs 
injury  therefrom,  alleging  that  such  defective  condition  was 
known  to  the  defendant,  sufficiently  alleges  both  actual  and  con- 
structive knowledge,    p.  238. 

8.  Same. — CompMnt. — Master  and  Servant. — Notice  of  Defects. — 
Actual. — Constructive. — An  allegation  of  knowledge  of  defects, 
embraces  both  actual  and  constructive  knowledge,    p.  239. 

9.  Same. — Complaint. — Sufficiency. — Aider  hy  Evidence. — ^A  Judg- 
ment based  upon  a  defective  complaint  will  be  reversed,  on  appeal, 
regardless  of  the  question  whether  the  omitted  fact  was  or  was 
not  proved  on  the  trial,    p.  239. 

From  Vermillion  Circuit  Court ;  Oould  O.  Rheuby,  Judge. 

Action  by  Joseph  Vinardi  against  Zeller,  McCIellan  &  Co. 
Prom  a  judgment  on  a  verdict  for  plaintiff  for  $2,000,  de- 
fendant appeals.    Reversed. 

Elmer  E.  Stevenson  and  Edward  H.  Knight,  for  appel- 
lant. 

Samttel  D.  Puett,  John  8.  McFaddin,  B.  S:  Aikman  and 
H.  B.  Aikman^  for  appellee. 

Myers,  J. — The  appellee  brought  this  action  against  the 
appellant  to  recover  damages  for  a  personal  injury.  A  de- 
murrer to  each  paragraph  of  the  complaint  for  want 

1.  of  suflScient  facts  was  overruled.  Afterward  the 
first  paragraph  of  the  complaint  was  amended,  and 
there  was  no  demurrer  to  the  amended  paragraph. 
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The  appellant  has  assigned  as  errors  the  rulings  upon  de- 
murrer to  each  paragraph  of  the  complaint.  The  assign- 
ments relating  to  the  demurrer  are  unavailing  as  to  the  first 
paragraph,  it  having  been  amended  afterward;  but  the  ap- 
pellant has  also  assigned  that  the  appellee's  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  appellant,  therefore,  has  presented  by  the  assignment 
of  errors  the  questions  whether  the  second  paragraph 

2.  is  suflBcient  on  demurrer,  and  whether  both  para- 
graphs are  insufficient  after  verdict. 

In  the  first  paragraph  it  was  alleged,  in  substance,  that 
the  appellant  was  a  corporation  organized  under  the  laws 
of  this  State  and  engaged  in  the  business  of  mining  and 
selling  coal;  that  on  August  30,  1905,  it  was  the  owner 
and  engaged  in  the  operation  of  a  coal  mine  in  the  southern 
part  of  Parke  county,  Indiana,  known  as  Superior  Mine  No. 
2 ;  that  this  mine  at  that  time  had  an  entry  leading  from  the 
shaft  in  a  northerly  direction,  known  as  the  main  entry 
north.  The  complaint  also  minutely  describes  the  entry 
ways,  their  purposes  and  for  what  used,  and  also  the  air 
passageways,  and  further  alleges  that  on  August  30,  1905, 
the  appellee  was  in  the  employ  of  the  appellant,  working  for 
it  in  one  of  said  air  passageways,  keeping  the  same  clear  and 
open  to  the  required  depth  for  use  in  the  mine;  that  while 
thus  engaged  in  the  mine,  at  a  point  about  twenty-five  yards 
from  the  entrance  to  said  passageway,  and  without  warning 
to  said  appellee,  or  without  any  fault  or  negligence  on  his 
part,  a  large  block  of  loose  rock,  weighing  several  tons,  fell 
from  the  roof  of  said  passageway  onto  said  appellee,  and  in- 
jured him  (describing  his  injuries).  It  is  also  shown  that 
the  roof  in  the  passageway  at  the  point  where  the  rock  fell 
was  improperly  braced,  and  that  appellant  had  carelessly 
and  negligently  failed  to  brace  the  same,  stating  wherein 
such  failure  occurred,  and  that  by  reason  of  such  failure 
to  brace  said  roof  said  rock  fell.    Damages  are  alleged. 

It  is  pointed  out  by  both  parties  that  the  second  para- 
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graph  differs  from  the  first  only  in  that,  instead  of  alleging, 
as  in  the  first  paragraph,  that  the  injury  occurred  at  a 
place  where  the  appellee  was  at  work,  it  was  stated  that  in 
going  to  and  from  his  work  at  the  face  of  the  coal  in  said  air 
passageway,  wherein  he  was  working,  it  was  the  usual  and 
proper  way,  and  the  only  way,  to  pass  along  said  passage- 
way from  the  face  of  the  coal  to  the  main  air  passageway, 
and  thence  to  the  shaft  of  the  mine ;  that  on  said  day,  while 
passing  along  said  passageway  in  the  performance  of  his 
duties  for  appellant  in  said  mine,  when  at  a  point  in  said 
way  about  twenty-five  yards  from  the  main  entrance  to 
such  air  course,  without  notice  or  warning,  and  without  any 
fault  or  negligence  on  appellee's  part,  a  large  block  of  loose 
slate  fell  from  the  roof  of  said  passageway,  etc. 

It  appears  to  have  been  the  intention  to  proceed  under 

the  act  of  1905  (Acts  1905,  p.  65),  which  purports  by  its 

title,  as  well  as  by  its  provisions,  to  be  **an  act  to 

3.  revise  the  laws  in  relation  to  coal  mines,'*  etc.  By 
the  last  section  of  the  act  all  laws  or  parts  of  laws 
conflicting  with  the  provisions  of  this  act  are  repealed. 

In  section  eleven  of  said  act  (§8579  Burns  1908)  it  is  pro- 
vided: **The  operator  shall  employ  a  competent  mine  boss, 
who  shall  be  an  experienced  coal  miner,  and  shall  keep  care- 
ful watch  over  the  ventilating  apparatus  and  the  airways, 
and  shall  see  that,  as  the  miners  advance  their  excavations, 
all  loose  coal,  slate  and  rock  overhead  are  taken  down  or 
carefully  secured  against  falling  therein  on  the  traveling 
and  airways,'*  etc. 

In  section  twelve  (§8580  Bums  1908)  it  is  provided: 
**The  mine  boss  shall  visit  and  examine  every  working  place 
in  the  mine,  at  least  every  alternate  day  while  the  miners 
of  such  places  are,  or  should  be,  at  work,  and  shall  examine 
and  see  that  each  and  every  working  place  is  properly  se- 
cured by  timbering  and  that  the  safety  of  the  mine  is  as- 
sured. He  shall  see  that  a  sufficient  supply  of  timbers  are 
always  on  hand  at  the  miners'  working  place.    lie  shall  also 
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see  that  all  loose  coal,  slate  and  rock  overhead  wherein  min- 
ers have  to  travel  to  and  from  their  work,  are  taken  down 
or  carefully  secured,"  etc. 

It  is  contended  that  each  paragraph  of  the  complaint  is 
insufficient,  whether  regarded  as  a  complaint  under  this  aet 
or  considered  as  a  complaint  at  common  law.  Upon  the 
trial,  the  cause  was  treated  by  the  court  and  by  counsel  as  an 
action  under  the  statute ;  and  the  appellee  cannot  be  heard 
to  claim  that  his  pleading  was  sufficient  upon  a  theory 
wholly  different  from  that  upon  which  his  judgment  was 
recovered.  In  instructions  to  the  jury  asked  by  appellee,  to 
which  the  appellant  excepted,  and  which  were  assigned  by 
appellant  as  reasons  for  a  new  trial,  the  overruling  of  which 
is  assigned  as  error,  express  reference  to  the  statute  was 
made.  The  case  was  submitted  to  the  jury  as  one  arising 
under  the  statute. 

*' Where  a  pleading  is  susceptible  of  being  construed  upon 
various  consistent  theories,  or  the  predominating  theory 
is  dubious  or  uncertain,  the  theory  adopted  by  the  trial 
court,  and  upon  which  the  cause  proceeded  and  was  tried, 
should  be  followed  by  this  court."  Cleveland,  etc.,  B.  Co. 
V.  DeBolt  (1894),  10  Ind.  App.  174,  176. 

Where  it  appears,  upon  an  examination  of  the  record, 
that  the  trial  court,  in  its  instructions  and  in  its  rulings 
throughout  the  trial,  treated  the  complaint  as  based  upon  a 
statute,  instead  of  a  cause  of  action  at  common  law,  the 
theory  upon  which  the  cause  proceeded  in  the  trial  court 
will  be  the  theory  upon  which  the  action  is  to  be  tested  on 
appeal.  The  theory  upon  which  the  case  was  tried  must 
control  here.  Louisville,  etc.,  B.  Co.  v.  Hughes  (1891),  2 
Ind.  App.  68;  Diggs  v.  Way  (1899),  22  Ind.  App.  617; 
Holliday  v.  Perry  (1906),  38  Ind.  App.  588;  Carmel  Nat. 
Gas,  etc.,  Co.  v.  Small  (1898),  150  Ind.  427;  Oolitic  Stone 
Co.  V.  Bidge  (1908),  169  Ind.  639. 

Turning  to  the  several  alleged  defects  urged  upon  our  at- 
tention by  the  appellant,  it  is  first  contended  that  the  com- 
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plaint  does  not  state  a  cause  of  action  under  the  statute,  be- 
cause of  the  failure  to  allege  that  ten  or  more  men  were  em- 
ployed in  appellant's  mine. 

It  is  now  well  settled  that  a  complaint  in  a  statutory  ac- 
tion must  bring  the  case  within  the  requirements  of  the 
statute,  and  any  omission  in  this  respect  cannot  be 
1    supplied  by  intendment.     Laporte  Carriage  Co,  v. 
SuUender   (1905),  165  Ind.  290,  and  cases  cited; 
Lagler  v.  Bye  (1908),  post,  592. 

In  section  twenty  of  the  act  of  1905,  supra  (§8590  Bums 

1908)  is  the  following:    '*The  provisions  of  this  law  shall 

apply  to  all  mines  except  to  mines  employing  less 

5.  than  ten  men."    In  Dickason  Coal     Co.  v.  Vnver- 
ferth  (1903),  30  Ind.  App.  546,  it  was  held  that  the 

want  of  such  an  allegation  in  a  complaint  rendered  it  insuf- 
ficient as  a  complaint  under  the  law  then  in  force.  The 
provision  of  §7482  Bums  1901,  Acts  1893,  p.  162,  upon 
which  that  decision  was  based,  was  as  follows:  *'that  the 
provisions  of  this  act  shall  apply  to  all  coal  mines  in  this 
State,  except  to  coal  mines  employing  less  than  ten  men." 
It  is  sufficiently  manifest  that  it  was  intended  in  this  revi- 
sion in  1905  of  '*the  lavra  in  relation  to  coal  mines,"  etc.,  to 
incorporate  in  section  twenty  the  substance  of  §7482  Bums 
1901,  and  by  reenacting  it  to  indicate  that  the  mines  to 
which  the  entire  revision  applies  are  aU  mines  except  those 
employing  fewer  than  ten  men.  The  omitted  fact  rendered 
the  complaint  insufficient  as  a  pleading  under  the  statute. 

It  is  claimed,  also,  that  the  complaint  was  bad  for  failure 

to  allege  that  it  was  practicable  to  do  or  to  supply  the  things 

omitted  without  undue  interference  with  the  working 

6.  of  the  mine.    The  ground  upon  which  such  an  aver- 
ment was  said  to  be  essential  in  Laporte  Carriage  Co. 

V.  SuUender,  supra,  was  there  stated  as  follows:  *'The  bur- 
den of  showing  these  facts  in  the  pleading  rested  on  appellee, 
and  the  fact,  if  it  is  a  fact,  that  the  machine  or  appliance 
in  question  is  of  such  a  character  that  it  cannot  be  properly 
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g:uarded,  cannot  be  said  to  be  a  matter  of  defense  to  be 
proved  by  appellant;  for,  as  previously  said,  a  party  who 
relies  upon  a  statute  must  bring  himself  fuUy  and  clearly 
within  aU  its  provisions.  The  act  is  highly  penal,  and  a 
violation  thereof  subjects  the  offender  to  the  punishment 
therein  provided.  In  charging  a  case  of  neglect  to  comply 
with  its  provisions,  intendments  or  inferences  cannot  be  re- 
sorted to  to  supply  the  omission  of  material  facts." 

In  the  act  of  1905,  supra,  involved  in  the  case  at  bar,  be- 
sides the  provisions  for  special  penalties  in  various  sections, 
a  general  provision  is  made  by  section  twenty-eight  (§8598 
Bums  1908)  for  all  other  violations,  for  which  fines  and 
imprisonment  may  be  inflicted.  It  may  be  true,  as  sug- 
gested in  this  case,  that  there  would  ordinarily  be  greater 
probability  of  interference  with  the  carrying  on  of  the  busi- 
ness of  the  mine  by  providing  supports  for  the  roof  in 
places  where  the  miners  are  actually  engaged  at  work  than 
in  the  entries  and  air  passageways  through  which  they  mere- 
ly pass  in  going  to  and  from  their  work  at  the  face  of  the 
coal,  but  if  we  are  to  indulge  no  inferences  in  aid  of  the 
pleading,  and  are  to  require  a  statement  of  every  fact  needed 
to  bring  the  particular  case  within  the  statute,  we  can  find 
no  sufficient  reason  for  distinguishing  between  a  case  of  in- 
jury from  unguarded  machinery  in  a  factory  and  a  case  of 
injury  in  a  passageway  in  a  mine  for  noncompliance  with 
a  statute.  In  either  case  the  fact  should  be  made  to  appear 
by  direct  averment,  or  by  a  showing  of  facts  to  the  same  ef- 
fect. 

It  is  further  contended  that  each  paragraph  of  the  com- 
plaint is  insufficient  because  it  is  not  alleged  that  the  de- 
fect and  danger  existed  so  long  that  the  appellant,  in 

7.    the  exercise  of  reasonable  care,  had  either  actual  or 

constructive  knowledge  thereof  a  sufficient  length  of 

time  prior  to  the  injury  to  repair  the  defect.     It  is  alleged 

in  each  paragraph  that  the  defective  and  unsafe  condition 

of  the  roof  was  unknown  to  the  appellee,  while  it  was  inlly 
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known  to   the   appellant.      This   allegation   of   knowledge 
on  the  part  of  the  appellant  embraced  not  merely 

8.  actual  knowledge,  but  also  constructive  knowledge, 
"which."  it  is  said  in  Louisville,  etc,  K,  Co.  v.  Miller 

(1895),  140  Ind.  685,  686,  *'is  that  knowledge  chargeable 
to  the  master  from  an  opportunity,  by  the  exercise  t)f  ordi- 
nary care,  to  know.'*  We  cannot  sustain  this  objection. 
See  Emnsville,  etc.,  R.  Co.  v.  Duel  (1893),  134  Ind.  156; 
neltonville  Mfg.  Co.  v.  Fields  (1894), -138  Ind.  58;  Lake 
Erie,  etc.,  R.  Co.  v.  McHenry  (1894),  10  Ind.  App.  525; 
Buehner  Chair  Co.  v.  Feulner  (1902),  28  Ind.  App.  .479; 
Malott  V.  Sample  (1905),  164  Ind.  645.  Each  paragraph  of 
the  complaint  was  insuflBcient. 

It  is  claimed  on  behalf  of  the  appellee,  in  effect,  that  the 

material  facts  necessary  to  a  cause  under  the  statute  were 

supplied  upon  the  trial,  and  that,  therefore,  the  f ail- 

9.  ure  to  state  such  facts  in  the  complaint  ought  not  to 
be  taken  into  account  upon  appeal.    In  seeking  thus 

to  show  that  it  sufficiently  appeared  that  ten  or  more  men 
were  employed  in  the  mine,  counsel  have  directed  attention 
to  various  parts  of  the  evidence,  from  which  it  is  claimed 
the  jury  might  have  found  that  there  were  more  than  ten 
men  employed  in  the  mine  on  the  day  of  the  injury.  It  is 
not  pretended  that  the  jury  did  so  find  specially  in  their 
answers  to  interrogatories,  and,  whatever  would  be  the 
proper  effect  here  of  such  a  finding  by  the  jury  not  within 
the  issue  tried,  this  court  has  no  authority  to  invade  the 
province  of  the  jury,  and  to  find  upon  the  evidence  that 
there  were  ten  or  more  men  employed  in  the  mine. 

Judgment  reversed,  with  instructions  to  permit  the  ap- 
pellee to  amend  each  paragraph  of  his  complaint. 

Boby,  J.,  absent. 
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Packers  Fertilizer  Association  v.  Harris. 

[No.  6,378.    Filed  July  1,  1908.] 

1.  Appeal. — Briefs.-r-Waiver. — ^Alleged  errors  not  discussed  are 
waived,     p.  242. 

2.  Same.  —  Weighing  Evidence.  —  Conditional  Afflrmance. — Where 
the  evidence  most  favorable  to  the  plaintiff  in  a  case  for  damages 
for  breach  of  contrkl:t  does  not  sustain  the  full  amount  of  the 
Judgment  rendered,  the  Appellate  Court  will  reverse  such  case  or 
affirm  it  conditionally,    p.  242. 

3.  CoNTBACTS.— Breach. — Damages. — Principai  and  Agent, — ^Where 
defendant  refused  to  deliver  87  tons  of  fertilizer  contracted  to  its 
agent,  on  which  such  agent  sustained  a  certain  loss  per  ton,  he 
is  not  entitled  to  damages  for  loss  on  the  full  amount,  where  he 
secured  16  tons  from  another  source,  making  the  same  profit 
thereon  as  if  obtained  from  defendant,    p.  242. 

4.  Same. — Refusal  to  Perform. — Demand. — ^Where  defendant  no- 
tified plaintiff  that  it  would  not  perform  its  contract,  a  demand  by 
him  for  performance  was  not  necessary,    p.  243. 

5.  Appeal. — Weighing  Et>idence. — The  Appellate  Coart  will  not 
weigh  conflicting  evidence,    p.  243. 

Prom  Dubois  Circuit  Court;  E.  A.  Ely,  Judge. 

Action  by  Nelson  Harris  against  the  Packers  Fertilizer 
Association.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed  conditionally. 

Richard  M.  Milburn,  for  appellant. 
Cox  &  Hunter,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  sued  appellant  for  damages  for 
failure  to  deliver  fertilizer  pursuant  to  contract. 

The  complaint  is  in  two  paragraphs.  Each  alleges  that 
the  defendant  was  a  corporation  organized  under  the  laws 
of  the  state  of  Illinois  and  engaged  in  the  manufacture  and 
sale  of  fertilizer;  that  on  January  26,  1905,  defendant  and 
plaintiff  entered  into  a  contract,  partly  in  parol  and  partly 
in  writing,  whereby  it  appointed  plaintiff  as  its  agent  for 
Dubois,  Orange  and  Crawford  counties.  The  first  paragraph 
further  alleges  that  it  was  agreed  by  the  terms  of  the  con- 
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tract  that  plaintiff  should  take  orders  for  said  fertilizer, 
and  that  he  did  take  orders  for  100  tons;  that  defendant 
agreed  to  furnish  and  deliver  to  plaintiff  all  fertilizer  need- 
ed to  fill  his  orders ;  that  it  was  agreed  between  them  that 
plaintiff  should  have  a  profit  of  $2  on  the  ton  for  all  fertil- 
izer sold,  and  that  defendant,  without  any  notice,  refused 
to  deliver  said  fertilizer,  and  that  plaintiff  lost  profit  to 
the  amount  of  $200;  that  he  lost  twenty-three  days'  time 
in  going  to  and  coming  from  French  Lick,  a  distance  of 
ten  miles,  in  looking  after  and  seeing  whether  said  fertilizer 
had  come ;  that  his  time  was  worth  $2  per  day;  that  his  ex- 
penses were  $1  per  day.    He  asks  judgment  for  $300. 

The  second  paragraph  further  alleges  that  plaintiff  was 
to  take  whatever  fertilizer  he  required  up  to  forty  tons, 
with  the  privilege  of  taking  more  fertilizer,  if  mutually 
agreeable  to  both  defendant  and  plaintiff ;  that  afterwards 
they  mutually  agreed  that  plaintiff  should  take  140  tons; 
that  he  was  to  have  as  his  profit  for  the  sale  of  fertilizer  all 
sums  of  money  for  which  he  sold  said  fertilizer  over  and 
above  the  amounts  set  out  in  the  contract;  that  he  after- 
wards took  orders  for  210  tons,  and  that  his  profit  for  the 
same  was  $3  per  ton;  that  after  he  had  sold  150  tons  he 
notified  defendant  that  he  would  require  150  tons  to  supply 
the  orders  he  had  taken ;  that  the  defendant  agreed  to  fur- 
nish all  the  fertilizer  that  plaintiff  might  need,  but  re- 
fused to  deliver  any  part  thereof ;  that  pteintiff  lost  twenty- 
three  days  in  going  to  and  returning  from  French  Lick,  to 
where  said  fertilizer  was  to  be  delivered,  and  his  expense 
amounted  to  $1  per  day;  that  he  performed  aU  the  condi- 
tions of  his  contract.    Judgment  is  demanded  for  $450. 

Defendant  answered  the  complaint  in  three  paragraphs; 
the  first  being  a  general  denial.  In  the  second  the  execution 
of  the  contract  is  admitted.  In  substance,  it  is  alleged  that, 
aft^r  the  making  of  the  contract,  defendant  learned  and 
was' informed  and  charges  the  fact  to  be  that  plaintiff  had 
Vol.  42—16 
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become  and  was  insolvent;  that  he  had  not  been  able  to 
meet  his  indebtedness,  and  that  there  was  an  unpaid  judg- 
ment against  him  for  $484 ;  that  he  was  indebted  to  defend- 
ant in  the  sum  of  $52.15,  and  that  he  was  imder  other  pecu- 
niary obligations,  and  for  that  reason  defendant  refused  to 
ship  the  goods.  The  third  paragraph  also  admits  the  execu- 
tion of  the  contract  in  suit,  and  alleges  that,  before  the  goods 
were  to  be  shipped,  defendant  learned  that  plaintiff  was 
unable  to  pay  his  debts ;  that  he  had  guaranteed  the  pay- 
ment of  certain  obligations  payable  to  defendant  (setting 
them  out) ;  that  they  notified  plaintiff  that  the  fertilizer 
would  not  be  shipped  until  his  obligations  had  been  dis- 
charged, and  that  he  refused  to  discharge  them.  In  effect 
both  of  said  paragraphs  plead  the  insolvency  of  plaintiff 
as  a  defense  to  the  action.  Defendant  filed  a  fourth  para- 
graph by  way  of  set-oflf,  based  upon  a  note  for  $52,  exe- 
cuted by  plaintiff  to  defendant,  which  it  alleges  to  be  due 
and  unpaid. 

The  only  error  properly  assigned  and  discussed  is  the 

overruling  of  appellant's  motion  for  a  new  trial.    The  only 

reasons  for  a  new  trial  discussed  are  that  the  verdict 

1.  is  not  sustained  by  sufficient  evidence,  and  that  the 
amount  of  recovery  assessed  by  the  jury  is  excessive. 

All  others  are  therefore  waived. 

There  is  evidence  to  sustain  a  verdict  for  appellee, 

2.  but  the  view  thereof  most  favorable  to  him  does  not 
warrant  the  amount  awarded  by  the  jury. 

Accepting  the  testimony  of  appellee  as  a  correct  statement 

of  the  facts,  it  appears  that  he  entered  into  .the  contract, 

alleged  in  the  complaint  and  admitted  in  the  answer, 

3.  in  January,  1905,  in  which  it  was  agreed  that  he  was 
to  take  from  appellant  at  least  forty  tons  of  fer- 
tilizer; that  he  commenced  selling  in  February,  and  sold 
forty  tons  by  some  time  in  March;  that  on  April  10,  after 
he  had  completed  the  sale  of  said  forty  tons,  he  met  Mr. 
Lindsey,  the  agent  of  appellant,  and  told  him  he  had  sold 
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the  forty  tons,  and  Lindsey  told  him  the  company  would 
fumish  whatever  he  sold;  that  under  the  contract  he  sold 
eighty-seven  tons ;  that  he  subsequently,  about  April  25,  told 
Lindsey  of  the  amount  of  his  total  sales,  and  Lindsey  told 
him  the  company  was  not  going  to  send  him  the  fertilizer. 
He  had  actually  ordered  only  twenty-one  tons,  but 

4.  hearing  from  the  company  by  letter  and  from  their 
agent  orally  that  the  fertilizer  would  not  be  sent  to 

him,  he  was  not  required  to  go  through  the  useless  form  of 
ordering.  Appellee  purchased  sixteen  tons  from  another 
dealer  to  fill  an  order  he  had  obtained  for  said  amount  on 
which  he  made  the  same  profit  he  would  have  made  from  a 
like  amount  furnished  by  appellant.  Upon  the  undisputed 
evidence,  the  verdict  is  excessive  in  this  amount.  There 

5.  is  some  evidence  to  sustain  the  verdict  as  to  the  other 
questions  involved,  and  we  cannot,  except  as  to  the 

amount  named,  disturb  it.  If  appellee,  within  thirty  days, 
remits  the  amount  of  the  profits  for  said  sixteen  tons,  to  wit, 
$64,  the  judgment  will  stand  affirmed ;  if  not,  the  judgment 
will  be  reversed,  and  appellant's  motion  for  a  new  trial  sus- 
tained. 
Roby,  J.,  absent. 


Boyd  et  al.  v.  State,  ex  rel.  Board  of  Commis- 
sioners OP  THE  County  of  Jay. 

[No.  6,063.    Filed  April  7,  1908.    Rehearing  denied  July  1,  1908.] 

1.  Counties.  —  Collection  of  Money  Illegally  Paid,  —  Demand, — 
County  Auditors, — Where  a  county  auditor  fails,  at  the  statutory 
time,  to  pay  over  to  the  county  fees  collected  and  belonging  to  the 
county,  a  demand  by  the  county  for  such  payment  is  not  neces- 
sary In  order  to  maintain  an  action  therefor,    p.  246. 

2-  Principal  and  Sueety. — Rights  of  diuretics  to  Defend, — Officers. 
— Sureties  upon  a  county  officer's  bond  can  make  only  such  de- 
fenses as  their  principal  can  make  in  an  action  by  the  county  for 
the  recovery  of  money  due  to  such  county,    p.  247. 

3.  Demand. — Sureties  on  County  Auditors'  Bonds, — Failure  to 
Make  Settlement, — Where  a  demand  upon  a  county  auditor  is  nee- 
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essary  in  order  to  maintain  an  action  upon  his  lx>nd  for  the  re- 
covery of  money  due  to  the  county,  a  demand  made  upon  him 
alone  is  binding  upon  his  sureties,  and  his  failure  to  pay  such 
money  to  the  county  at  the  statutory  time  for  payment  suffices 
as  a  demand,    p.  247. 

4.  CouNiTES.  —  Auditors,— 'Unlawful  Payments.— Demand. — ^Where 
a  county  auditor  pursuant  to  an  order  of  the  board  of  commis- 
sioners or  otherwise  draws  money  unlawfully  frcmi  the  county 
treasury,  an  action  may  be  maintained  therefor  without  a  pre- 
vious demand  for  payment    p.  247. 

5.  Evidence.  —  Circumstantial.— Fees  Collected. — Counties, — Serv- 
ices Performed.— Inferences. — Where  it  is  proved  that  a  county 
auditor  performed  certain  official  services,  the  statute  requiring 
certain  fees  to  be  paid  therefor,  the  trial  court  is  warranted  in 
Inferring,  in  the  absence  of  evidence  to  the  contrary,  that  such 
fees  were  paid  to  such  auditor,    p.  247. 

6.  Same. — Circumstantial. — County  Auditors. — Assessors^  Books. — 
Unlawful  Allowances  to  Township  ii««e««or«.-^Evidence  showing 
that  a  county  auditor  induced  the  township  assessors  to  increase 
their  claims  for  a  sufficient  amount  to  pay  him  for  making  their 
assessors'  bo(^s,  and  that  they  so  paid  him,  does  not  sustain  alle- 
gations that  he  obtained  such  money  from  the  county  for  such 
services,    p.  248. 

7.  Trial. — Pleading. — Issues. — Evidence. — Yaria/nce. — County  Audi- 
tors.— Illegal  Fees. — A  Judgment  by  the  county  against  the  county 
auditor  and  his  sureties,  including  a  sum  received  by  such  auditor 
as  clerk  of  the  board  of  turnpike  directors,  cannot  be  sustained, 
where  there  was  no  allegation  thereof  in  the  complaint,    pu  249. 

From  Jay  Circuit  Court;  John  F.  LaFollette,  Judga 

Action  by  the  State  of  Indiana,  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Jay,  against  Tru- 
man 0.  Boyd  and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

Frank  B.  Jaqua,  for  appellants. 

Smith  cfe  Moran  and  Richard  H.  Hartford,  for  appellee. 

Rabb^  J.  This  action  was  brought  by  the  appellee  against 
the  appellants  upon  the  official  bond  of  the  appellant  Boyd, 
as  county  auditor  of  Jay  county.  There  was  an  answer  of 
general  denial,  the  cause  was  submitted  to  the  court  for 
trial,  special  findings  made  and  conclusions  of  law  thereon 
stated,  to  which  exceptions  were  reserved,  and  a  judgment 
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rendered  on  the  special  findings  against  the  appellants  for 
$939.19.  The  appellants'  motion  for  a  new  trial  was  over- 
ruled. The  questions  presented  by  the  record  here  arise 
upon  the  exceptions  to  the  conclusions  of  law,  and  the  ac- 
tion of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  breach  of  the  bond  assigned  in  the  complaint  was  as 
follows:  *'That  during  the  term  of  office  for  which  said 
Truman  O.  Boyd  was  elected  and  qualified,  he  collected  and 
received  as  such  auditor,  and  by  virtue  of  his  office,  large 
snms  of  money  for  which  he  did  not  account  to  the  Board  of 
Commissioners  of  the  County  of  Jay,  or  to  any  one  entitled 
to  receive  the  same,  but  retained  said  money,  which  was  in 
excess  of  the  salary  allowed  him  by  law,  and  converted  it  to 
his  own  use,  specifically  setting  forth  a  long  list  of  sums 
collected  from  various  sources — among  other  items,  one  read- 
ing as  follows:  'Received  for  making  assessors'  books 
$547,  amounting  in  the  aggregate  to  $4,696.04 ;  that  during 
the  time  he  was  serving  as  such  auditor  he  paid  into  the 
county  treasury  the  sum  of  $2,532.35,  leaving  a  balance  due 
the  county  of  $2,163.69;  *  *  *  that  the  term  of  office 
of  said  Truman  0.  Boyd  expired  on  January  1,  1904,  and 
that  he  did  not  accoimt  or  turn  over  to  his  successor  in  of- 
fice, or  to  any  one  entitled  to  receive  the  same,  the  amounts 
set  forth,  but  converted  said  amounts  to  his  own  use ;  that 
there  is  now  due  and  owing  from  the  defendants  to  the 
plaintiff  the  sum  of  $2,300,  together  with  interest." 

The  first  six  of  the  special  findings  set  forth  the  election 
and  qualification  of  appellant  Boyd  as  auditor,  and  the  ex- 
ecution of  the  bond  sued  on.  The  seventh,  finds  that  during 
the  time  Boyd  was  acting  as  auditor  he  received  out  of  the 
county  treasurer's  office,  for  making  assessors'  books,  $137. 
By  the  eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth  and  sixteenth,  the  court  found  that  said  Boyd, 
while  acting  as  auditor,  received  fees  from  various  sources, 
amounting  in  the  aggregate  to  $261.80,  which  he  failed  to 
pay  into  the  county  treasury,  as  required  by  law.    By  the 
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fifteenth,  the  court  found  that  the  appellant  Boyd,  while 
acting  as  auditor  of  said  county,  collected  and  received  for 
services  as  clerk  of  the  board  of  turnpike  directors  of  Jay 
county,  during  his  term  of  office,  the  sum  of  $434.92,  upon 
warrants  drawn  upon  the  county  treasury,  payable  to  him- 
self, under  orders  making  allowances  to  him  for  said  serv- 
ices by  the  board  of  county  commissioners. 

The  reasons  assigned  for  a  new  trial  and  pressed  upon 
our  consideration  are:  (1)  That  the  finding  is  not  sup- 
ported by  the  evidence;  (2)  the  amount  of  recovery  as- 
sessed is  excessive. 

It  is  contended  by  appellants  that  the  court  erred  in  its 

conclusions  of  law  upon  the  facts  stated,  for  the  reason 

that  there  is  no  finding  that  demand  was  made  upon 

1.  the  appellant  Boyd  for  the  sums  of  money  found  to 
be  due  to  the  county  from  him,  before  suit,  and  that 
such  fact  was  alleged  in  the  complaint  and  was  essential  to 
plaintiff's  recovery.  This  contention  cannot  be  sustained, 
since  there  is  a  finding  that  the  appellant  collected 
fees  which  he  failed  to  account  for  and  pay  over  to  the 
county,  as  required  by  law.  We  think  no  demand  was  nec- 
essary to  plaintiff's  right  to  maintain  this  action.  The  law 
fixes  a  certain  time  when  such  moneys  shall  be  paid  by  the 
officer  collecting  the  same,  and  designates  the  person  to 
whom  they  shall  be  paid. 

It  is  said  by  the  Supreme  Court,  in  the  case  of  Moore  v. 
State,  ex  rel  (1876),  55  Ind.  360:  ''In  the  collection  of 
these  several  funds  by  the  clerk  of  a  court,  when  the  time  at 
which  he  should  pay  them  over,  and  the  person  or  officer 
to  whom  they  should  be  paid  are  fixed  by  law,  and  there- 
fore certain,  we  think,  upon  failure  so  to  pay  them,  he  be- 
comes at  once  liable,  without  demand  and  refusal  before 
suit  is  brought ;  and  against  an  action  founded  merely  upon 
his  breach  of  duty  in  not  so  paying  over  such  funds,  he  may 
plead  the  statute  of  limitations."    To  the  same  effect  see, 
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Foster  v.  State,  ex  rel.  (1899),  22  Ind.  App.  471;  King  v. 
Downey  (1900),  24  Ind.  App.  262. 

The  sureties  upon  appellant  Boyd's  bond,  so  far  as  this 
question  is  concerned,  stand  exactly  in  the  shoes  of  their 
principal,  and  they  are  entitled  to  make  no  defense 
2.    that  he  could  not  urge.    Demand,  if  necessary,  would 
not  be  required  to  be  made  upon  them,  but  upon 
their  principal,  for  whose  acts  they  stood  surety,  and  in  a 
case  in  which  demand  was  necessary  before  an  action 
3    could  be  maintained,  a  demand  made  upon  the  prin- 
cipal would  be  sufficient.    We  hold  that  the  law  fixing 
the  time  at  which  payment  should  be  made  into  the  county 
treasury  of  fees  collected  by  the  auditor  is  a  demand  upon 
that  officer  to  make  pa3nnent  at  the  time  named  and  to  the 
person  named.     In  a  case  where  a  county  officer  issues  to 
himself  warrants  upon  which  to  procure  money  from 

4.  the  county  treasury,  to  which  he  is  not  entitled, 
though  such  warrants  may  have  been  issued  pursuant 

to  allowances  illegally  made  by  the  board  of  county  com- 
missioners, the  money  thus  withdrawn  from  the  treasury 
becomes  due  and  payable  to  the  county  the  moment  it  is  re- 
ceived, and  without  previous  demand.  It  is  the  wrongful 
taking  of  the  money  from  the  county  treasury  that  gives 
the  right  of  action.  The  officer  cannot  be  said  to  have  col- 
lected the  money,  or  received  the  money  for  the  county,  and 
if  an  action  can  be  maintained  at  all  upon  the  official  bond 
of  such  officer  for  the  recovery  of  such  money  no  demand 
was  necessary. 

It  is  contended  by  the  appellants  that  the  evidence  is  in- 
sufficient to  sustain  the  finding  of  the  court  with  reference  . 
to  the  collection  of  certain  fees.    The  evidence  upon 

5.  this  subject  consisted  in  testimony  of  experts  em- 
ployed by  the  board  of  county  commissioners  to  make 

an  examination  of  the  records  of  the  county  auditor's  of- 
fice.   The  testimony  of  these  experts  upon  this  subject  was 
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to  the  effect  that  the  records  disclosed  that  certain  services 
were  performed  by  the  auditor,  for  which  the  law  required 
him  to  charge  to,  and  collect  from  the  parties  for  whom  the 
services  were  rendered  certain  fees,  and  to  pay  into  the 
county  treasury  the  fees  collected.  These  witnesses  were  un- 
able to  testify  that  the  fees  for  these  services  were  actually 
collected  by  the  officer,  and  there  is  no  direct  evidence  that 
the  appellant  Boyd  received  the  fees  in  these  cases,  and  the 
contention  is  that  there  is  a  failure  of  proof  upon  this  claim. 
The  fact  as  to  whether  the  fees  were  received  by  Boyd  need 
not  appear  from  direct  evidence.  It  may  be  established  by 
circumstantial  evidence,  as  any  other  fact  may  be.  The 
circumstance  that  the  service  was  rendered,  we  think,  is  suf- 
ficient to  warrant  the  inference  that  the  auditor  performed 
his  duties  and  collected  the  fees,  and  would  be  sufficient,  in 
the  absence  of  any  showing  to  the  contrary,  to  justify  the 
finding  of  the  court  that  he  did  collect  and  receive  the  fees. 
Whether  he  did  or  did  not  was  a  matter  peculiarly  within 
his  own  Ipiowledge,  and  where  it  is  shown  that  such  services 
were  performed  by  the  auditor,  we  think  the  inference  is 
justified  that  the  fees  were  collected,  in  the  absence  of  any 
explanation  given  by  the  officer  who  had  exclusive  knowl- 
edge upon  the  subject. 

The  seventh  finding  is  that  appellant  Boyd  received  from 
the  county  treasury  the  sum  of  $137  for  services  in  making 

assessors'  books.    The  evidence  uj)on  this  subject  was 
6.    that  the  township  assessors  paid  the  auditor  for  this 

service  out  of  money  which  they  received  from  the 
county  treasury.  At  the  instance  of  the  auditor,  it  is  shown 
that  these  assessors,  in  fixing  charges  for  their  services,  en- 
larged their  bill  so  as  to  give  them  enough  more  than  was 
due  them  to  pay  the  county  auditor  his  charges  against  them 
for  making  the  books.  We  think  this  evidence  wiU  not  sup- 
port a  finding  that  the  auditor  received  from  the  county 
treasury  for  services  in  making  these  assessment  books  the 
amount  named.     The  wrong  against  the  county  consisted. 
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not  in  appellant  Boyd's  receiving  money  from  the  county 
treasury  for  services  that  he  was  not  entitled  to  charge  for, 
but  in  inducing  the  county  assessors  to  file  claims  against 
the  county  in  excess  of  the  sums  due  them  from  the  county 
for  their  services,  and  we  therefore  think  that  the  appel- 
lants' contention  that  the  evidence  does  not  support  this 
finding  is  sustained. 

The  question  as  to  whether  the  sureties  on  the  official  bond 

of  the  auditor  would  be  liable  for  a  wrong  of  this  character 

is  not  presented  by  the  record.     The  fifteenth  find- 

7*  ing  is  that  appellant  Boyd  collected  a^d  received  for 
services  as  clerk  of  the  board  of  turnpike  directors 
the  sum  of  $434.92.  It  is  claimed  on  the  part  of  appellee 
that  there  was  no  law  authorizing  an  allowance  to  be  made 
by  the  county  commissioners  to  the  auditor  for  these  serv- 
ices, and  that  therefore  the  allowance  made  by  the  county 
commissioners  for  the  service  was  illegal,  and  that  appellant 
Boyd  was  liable  to  the  county  upon  his  official  bond  for  all 
sums  of  money  received  by  him  from  the  county  treasury 
for  such  services.  There  is  no  averment  in  the  complaint 
charging  appellant  Boyd  with  having  received  any  moneys 
from  the  county  treasury  on  account  of  services  rendered  by 
him  as  clerk  of  the  board  of  turnpike  directors,  and  it  is  in- 
sisted by  him  (1)  that  the  law  authorized  the  allowance, 
and  (2)  that  there  can  be  no  recovery  on  this  account 
against  appellants  in  this  action. 

We  are  referred  by  appellants  to  the  case  of  Tucker  v. 
State,  ex  rel.  (1904),  163  Ind.  403,  as  authority  supporting 
their  contention.  As  we  understand  that  case  it  decides  that 
the  facts  set  forth  in  the  complaint  failed  to  make  out  a  com- 
mon-law liability  against  defendants  in  that  action,  for  the 
reason  that  there  was  no  averment  in  the  complaint  that 
appellant  Tucker,  the  principal  in  the  bond  sued  on,  acting 
in  his  official  capacity  as  auditor  of  Hamilton  county,  drew 
the  warrants  on  the  treasury  of  the  county  for  the  money 
alleged  to  have  been  received  by  him  from  the  county  for 
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services  for  which  he  was  not  entitled  to  compensation,  and 
thereby  wrongfully  obtained  such  money  from  the  county 
treasury,  or  auch  other  allegations  in  relation  to  drawing 
the  warrants  as  made  the  act  of  drawing  the  warrants  the 
basis  of  the  plaintiff's  right  to  recover,  and  that  the  sure- 
ties on  the  bond  of  the  ofScer  are  not  liable  under  the  pro- 
visions of  Acts  1891,  pp.  424,  451,  §129,  §6534  Bums  1894, 
and  Acts  1895,  pp.  319,  356,  §128,  §7345  Bums  1908,  for 
the  moneys  received  by  the  oflBcer  from  the  county  under 
the  circumstances  set  forth  in  the  complaint ;  that  is,  no  case 
is  made  against  the  auditor  and  his  bondsmen  under  the 
provisions  of  these  sections  of  the  law.  The  complaint  in 
that  case  averred  that  the  appellant  Tucker,  during  his 
term  of  office,  did  illegally  tax,  extort,  exact  and  receive 
from  the  county,  upon  a  claim  that  the  same  was  due  him 
for  his  salary  as  auditor,  a  sum  in  excess  of  what  was  le- 
gally due  him. 

It  is  pointed  out  by  appellee  that  the  complaint  in  the 
case  cited  failed  to  show  that  appellant  Tucker  acted  in  his 
official  capacity  in  doing  the  acts  which  it  was  charged  he 
wrongfully  did.  This  is  true,  but  this  case  is  not  to  be  dis- 
tinguished from  that  case  for  this  reason,  for  here  the  ap- 
pellee's complaint  is  far  more  defective  than  the  complaint 
in  the  case  cited.  The  appellee's  complaint  contains  no 
charge  whatever  against  appellants  on  account  of  moneys 
received  by  him  as  clerk  of  the  board  of  turnpike  directors, 
but  is  based  wholly  upon  moneys  received  from  other  ac- 
counts. It  not  only  failed  to  allege  that  appellant  Boyd,  as 
county  auditor,  drew  his  warrant  in  favor  of  himself  for 
any  sum  of  money  allowed  him  on  account  of  his  services  as 
clerk  of  the  board  of  turnpike  directors,  but  there  is  no 
averment  that  he  was  ever  allowed,  or  ever  received,  any 
money  from  the  county  treasury  on  account  of  such  serv- 
ices. This  finding  is  entirely  outside  of  the  issues  presented 
by  the  pleadings,  and  can  give  no  support  to  a  conclusion  of 
law  thereon.   Citizeiis  Nat.  Bank  v.  Judy  (1896),  146  Ind. 
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322;  Burton  v.  Morrow  (1893),  133  Ind.  221.  The  assess- 
ment of  the  amount  of  recovery  upon  the  findings  made  by 
the  court  was  to  that  extent  excessive. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  grant  a  new  trial,  with  leave  to  the  parties  to  reform  the 
issues. 

Roby,  C.  J.,  not  participating. 


United  States  Cement  Company  v.  Koch. 

[No.  G,271.    Filed  July  2,  1908.] 

1.  Afpeai«. — Transcript — Seal, — ^An  appeal  will  not  be  dismissed 
t)ecanse  the  autlienticating  cleric's  seal  was  poorly  indented, 
p.  253. 

2.  Same. — Precipe. — Clerk's  Certificate. — ^Where  a  precipe  calls  for 
a  "complete  transcript"  of  the  record,  including  the  "original 
bill  of  exceptions  containing  the  evidence,"  the  attesting  clerk's 
certificate  to  a  transcript,  showing  that  such  transcript  "contains 
fnU,  true  and  correct  copies,  or  the  originals,  of  all  papers  and 
entries  in  such  cause  required  by"  such  precipe,  is  sufllcient. 
p.253. 

3.  Same. — Several  Demurrer. — Exceptions. — ^An  entry  to  a  ruling 
upon  a  separate  demurrer  to  each  paragraph  of  a  complaint,  stat- 
ing that  "the  court  overrules  the  demurrer  to  each  paragraph  of 
the  amended  complaint,  to  which  ruling  of  the  court  the  defend- 
ant at  the  time  excepts  as  to  each,"  will  be  considered  as  a  sepa- 
rate exception,    p.  254. 

4.  Pleadino. — Complaint. — Master  and  Servant. — Unsafe  Place. — 
Explosions  of  Coal  Dust.—^A  complaint  alleging  that  defendant 
negligently  allowed  coal  dust  to  accumulate  in  a  trench  and  pit 
in  its  factory,  that  plaintiff  had  no  notice  thereof,  that  defend- 
ant did  have  such  notice,  that  a  fire  started  in  such  coal  dust 
in  the  conveyor  at  the  bottom  of  one  end  of  such  trench,  which 
fire  plaintiff  attempted  to  extinguish,  and  that  such  fire  ignited 
the  coal  dust  in  such  trench,  thereby  injuring  plaintiff,  fails  to 
state  a  cause  of  action,    p.  254. 

&  Masteb  and  Servant. — Line  of  Duty. — Saving  Employer's  Prop- 
erty.— ^An  employe  who  temporarily  leaves  his  accustomed  work 
in  order  to  prevent  the  destruction  of  his  master's  property  is 
not  acting  outside  of  the  scope  of  his  duty,  it  being  the  Implied 
duty  of  an  employe  to  exercise  ordinary  care  for  the  preservation 
of  the  master's  property,    pp.  259, 260. 
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€.  Mabteb  Aim  SEBVAI9T. — Assumption  of  Risk. — At  the  common 
law  the  servant  assumes  all  open  and  apparent  risks  of  the  serr- 
ice,  whether  necessarily  incident  to  the  service  or  otherwise, 
p.  259. 

7.  PifADiNo. — Oomplaint.-^Master  and  Servant. — Duty. — How  Al- 
leged,— A  complaint  by  a  servant  against  his  master  because  of 
injuries  received  must  ajlege  facts  showing  (1)  a  duty  by  the 
master  to  protect  the  servant,  (2)  a  failure  to  perform  such  duty, 
and  (3)  a  proximately  resulting  injury,    p.  260. 

8.  Master  and  Sebvant. — Safe  Place, — Appliances, — Inspection, — 
The  master  owes  a  duty  to  the  servant  to  use  reasonable  care  to 
provide  for  the  servant  a  safe  place  in  which  to  work,  safe  appli- 
ances with  which  to  work,  to  keep  such  appliances  in  repair,  and 
to  make  reasonably  frequent  inspections,    p.  260. 

0.  SAMiL'^ServanVs  Duty. — Where  the  master  has  performed  tis 
duty  in  furnishing  to  the  servant  safe  appliances,  he  is  not  liable 
for  injuries  sustained  by  such  servant  in  the  use  thereof,    p.  260. 

10.  Same. — Safe  Place, — Dangers  Arising  from  Ordinary  Work, — 
The  master  is  not  liable  because  of  dangers  arising  from  the  use 
of  proper  appliances  furnished,  where  he  provides  against  prob- 
able and  possible  dangers  that  may  arise,  and  provides  for  the 
servants  the  means  of  protecting  themselves,    p.  261. 

11.  Same. — Fellow  Servants. — Test. — Whether  a  corporation  is  li- 
able to  a  servant  injured  by  reason  of  some  act  which  has  u€t 
been  performed  is  determined  by  ascertaining  whether  it  is  the 
duty  of  the  oflScers  of  such  corporation,  or  of  some  other  servant, 
to  perform  such  omitted  act.    p.  262. 

12.  Pleading. — Complaint. — Master  and  Servant, — Duties. — ^A  com- 
plaint for  damages  because  of  injuries  received  by  plaintiff  from 
an  explosion  of  coal  gas  and  coal  dust  in  the  factory  wherein 
he  was  working,  should  show  that  it  was  neither  his  nor  a 
fellow  servant's  duty  to  remove  such  dust    p.  262. 

Prom  Lawrence  Circuit  Court ;  James  B,  Wilson,  Judge. 

Action  by  William  Koch  against  the  United  States  Ce- 
ment Company.  Prom  a  judgment  on  a  verdict  for  plain- 
tiff for  $7,500,  defendant  appeals.    Reversed, 

Duncan  &  Batman,  Elmer  E,  Stevenson  and  WiUiam  H, 
Martin,  for  appellant. 

Boruff  <fe  Boruff,  Byron  K,  Elliott  and  WiUiam  F.  El- 
liott, for  appellee. 

Babb,  C.  J. — The  appellee  sued  appellant  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  caused  by 
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the  negligence  of  the  appellant.  The  complaint  was  in  seven 
paragraphs.  Appellant  demurred  separately  to  each  para- 
graph of  the  complaint.  Its  demurrer  was  overruled  and 
exception  reserved.  Issues  were  formed,  a  trial  had,  result- 
ing in  a  general  verdict  and  judgment  in  favor  of  appellee. 
Among  other  errors  assigned  in  this  court  and  relied  upon 
for  reversal,  is  the  overruling  of  appellant's  demurrer  to 
the  complaint. 

We  are  met  at  the  threshhold  of  the  case  by  appellee^s 

contention  that  the  transcript  of  the  record  is  not  properly 

before  us,  for  the  reason  that  it  is  not  authenticated 

1.  by  the  seal  of  the  court,  or  a  proper  certificate  from 
the  clerk.  An  examination  of  the  transcript  dis- 
closes that  the  same  is  attested  by  the  seal  of  the  court.  The 
impression  is  not  made  as  distinctly  as  it  should  have  been, 
bat  it  is  upon  the  certificate,  and  that  it  was  not  more  care- 
fully done  is  no  fault  of  the  appellant. 

The  appellant  filed  with  the  clerk  the  following  precipe 

for  a  transcript:    "William  Koch  v.  United  States  Cement 

Company.     The  clerk  will  please  prepare  and  cer- 

2.  tify  a  complete  transcript  of  the  record  in  the  above- 
entitled  cause  for  appeal  to  the  Appellate  Court  of 

the  State  of  Indiana.  He  is*  also  requested  to  certify  the 
original  bill  of  exceptions  containing  the  evidence,  instead  of 
a  copy  thereof."  (Signed  by  the  appellant's  attorneys.) 
The  clerk's  certificate  was  as  follows:  **I,  Boone  Leonard, 
clerk  of  the  Lawrence  Circuit  Court,  within  and  for  the 
State  of  Indiana,  do  certify  that  the  above  and  foregoing 
transcript  contains  f  uU,  true  and  correct  copies,  or  the  orig- 
inals, of  all  papers  and  entries  in  said  cause  required  by  the 
above  and  foregoing  precipe."  The  certificate  is  attested 
by  the  clerk  under  the  seal  of  the  court.  We  think  this  cer- 
tificate is  in  proper  form,  and  that  the  attestation  to  the 
record  is  duly  made. 
It  is  further  contended  by  appellee  that  no  question  is 
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presented  upon  the  ruling  of  the  court  on  the  demurrer  to 
the  several  paragraphs  of  the  complaint,  for  the  rea- 

3.  son  that  while  the  demurrer  was  to  each  paragraph 
separately,  the  exception  was  joint  and  not  several 

The  form  of  the  demurrer  was  as  follows :  **The  defendant, 
the  United  States  Cement  Company,  demurs  separately  to 
the  first,  second,  third,  fourth,  fifth,  sixth  and  seventh  para- 
graphs of  plaintiff's  amended  complaint,  and  for  cause  of 
detnurrer  as  to  each  paragraph  says  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action."  The 
ruling  of  the  court  upon  the  demurrer  and  exception  there-, 
to  was  in  the  following  language:  "The  court  overrules  the 
demurrer  to  each  paragraph  of  the  amended  complaint,  to 
which  ruling  of  the  court  the  defendant  at  the  time  ex- 
cepts as  to  each."  Appellee  relies  upon  the  following  cases 
as  supporting  his  contention:  Noonan  v.  Bell  (1902),  159 
Ind.  329;  Southern  Ind.  R.  Co.  v.  Harrell  (1904),  161  Ind. 
689,  63  L.  R.  A.  460.  These  cases  have,  however,  been  ex- 
pressly overruled  upon  this  point  by  the  case  of  WhiteseU 
V.  S trickier  (1907),  167  Ind.  602.  The  exception  to  the  rul- 
ing of  the  court  on  the  demurrer  properly  presents  to  this 
court  the  question  of  the  sufficiency  of  each  paragraph  of 
the  complaint. 

The  first  paragraph  of  the  complaint  alleges  that  the  ap- 
pellant owns  and  operates  a  large  cement  plant  in  Lawrence 
county,  in  this  State ;  that  this  plant  consists  of  sev- 

4.  eral  buildings  connected  by  trenches,  shafts,  pullej^, 
conveyors  and  elevators,  and  that  the  different  build- 
ings   contain    engines,    dynamos,  rock    crushers,    mills  for 
grinding  coal,  bins  for  holding  the  same,  and  other  ma- 

-chinery ;  that  the  conveyors  and  elevators  are  used  for  trans- 
porting the  ground  and  unfinished  material  to  the  different 
rooms  and  mills  for  treatment ;  that  on  February  21,  1905, 
appellee  was  at  work  for  the  appellant  in  one  of  the  build- 
ings, designated  as  the  coal  room,  the  place  where  coal  was 
ground  or  crushed  into  fine  powder,  in  what  are  described 
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as  Griffin  mills;  that  four  of  the  mills  were  in  the  room 
where  appellee  was  at  work;  that  the  coal  was  conveyed  to 
these  mills  in  large  particles  from  coal-bins  where  it  had 
been  previously  kiln-dried;  that  after  the  coal  was  ground 
it  was  carried  from  the  mill  through  a  shoot  to  a  conveyor 
box,  which  is  a  half  circular,  sheet  iron  box  surrounded  by 
a  wooden  box,  which  conveyor  box  is  built  at  the  bottom  of 
a  trench  located  at  the  rear  of  the  mills,  and  is  about  forty 
feet  long,  seven  feet  deep,  and  from  two  to  three  feet  wide, 
with  perpendicular  sides,  the  bottom  and  walls  of  the  trench 
•being  constructed  of  cement  or  concrete;  that  at  the  bot- 
tom of  the  trench,  on  the  side  next  to  the  mills,  is  a  screw 
conveyor,  built  over  the  half  circular,  sheet  iron  box,  which 
is  run  by  machinery,  and  extends  the  whole  length  of  the 
trench,  and  is  designed  to  convey  the  powdered  coal  from  the 
mill  to  a  receptacle  or  pit  at  each  end  of  the  trench,  which 
is  six  or  eight  feet  in  length;  that  from  these  receptacles 
an  elevator  extends  some  forty  feet  high,  consisting  of  an 
endless  gum  belt  with  cups  attached,  enclosed  in  a  sheet  iron 
case,  which  is  run  by  machinery,  and  which  conveys  the  dust 
from  the  receptacles  to  other  and  distant  parts  of  the  plant ; 
that  all  of  the  machinery  is  run  by  electricity  generated  by 
a  dynamo  in  said  building;  that,  when  the  mills  are  in  op- 
eration, the  air  in  the  room  is  so  filled  with  coal  dust  that  it 
darkens  the  room  to  such  an  extent  that  o'bjects  cannot  be 
distinctly  seen,  especially  in  the  trenches  and  pits;  that  at 
the  time  plaintiff  was  injured  it  was  dark  in  said  room,  being 
7:30  o'clock  p.  m.  of  said  day ;  that  this  fine  coal  dust  settled 
over  the  floor  at  the  bottom  of  the  trench,  and  into  the  pit 
or  receptacle  at  the  end  of  the  trench,  and  where  it  so  ac- 
cumulates to  any  extent  it  is  liable  to  ignite,  explode  and 
cause  a  fire,  and  therefore  this  coal  dust  should  not  be  per- 
mitted to  accumulate;  that  when  plaintiff  began  work  on 
February  21,  1905,  he  had  not  previously  worked  for  the 
defendant  for  ten  days,  and  was  informed  when  he  began 
work  that  all  of  said  dust  had  been  cleaned  up  at  quitting 
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time  on  the  day  previous,  and  that  there  was  no  dust  down 
in  said  trench  or  pit,  but  the  defendant  had  negligently  and 
knowingly  permitted  said  fine  coal  dust  to  accumulate  for 
several  days  in  said  trench,  to  a  depth  of  several  inches,  and 
in  the  pits  at  the  end  of  said  trench  to  a  depth  of  some 
three  feet;  that  the  accumulated  dust  was  liable  to  ex- 
plode and  ignite,  and  it  rendered  the  place  dangerous  and 
unsafe,  of  all  of  which  facts  the  defendant  at  the  time  of 
the  injury  herein  mentioned  had  full  knowledge,  or  might 
have  had  by  the  exercise  of  reasonable  care;  that  the  plain- 
tiff could  not  see  said  coal  dust  from  where  he  worked,  nor 
could  he  have  known  by  the  exercise  of  reasonable  care, 
nor  did  he  know  of  the  existence  of  the  same.  The  plain- 
tiff alleges  that  about  7:30  o'clock  in  the  evening  of  said 
day  he  noticed  a  blaze  in  the  conveyor  box  at  the  bottom  of 
the  trench;  that  he  went  down  into  said  trench  to  extin- 
guish the  blaze ;  that  while  he  was  down  in  said  trench  the 
coal  dust  which  the  defendant  had  carelessly  and  negligently 
permitted  to  accumulate,  and  the  coal  gas  and  dust  in  said 
trench,  suddenly  exploded,  and  the  whole  trench  and  pit 
became  one  blaze  of  fire,  and  that  in  consequence  plaintiff 
suffered  the  injuries  described  in  his  complaint. 

In  all  other  paragraphs  of  the  complaint  the  allegations 
are  substantially  the  same,  except  that  in  the  second  it  is 
alleged  that  the  defendant  carelessly  and  negligently  con- 
structed the  conveyor  box  and  spout  out  of  pine  lumber, 
so  that  it  was  liable  to  and  did  catch  fire  from  the  hot  coal 
dust  which  came  from  the  GriflBn  mills,  and  carelessly  and 
negligently  permitted  the  lid  of  the  box  to  remain  open  and 
out  of  repair  so  the  dust  could  get  into  the  trench,  and 
that  the  defendant  carelessly  and  negligently  constructed 
the  spout  which  led  from  the  conveyor  box  to  the  elevator 
shaft  in  such  way  that  it  did  not  fit  against  the  boot  of  the 
shaft ;  that  the  spout  was  out  of  repair  and  had  not  fitted 
against  the  boot  for  several  days;  that  the  spout  was  also 
broken  or  split,  aU  of  which  left  an  opening  two  or  three 
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inches  in  width  between  the  end  of  the  spout  and  the  shaft; 
that  the  boards  on  top  of  the  spout  were  loose,  and  some  of 
them  removed  therefrom,  which  defects  permitted  the- coal 
dnst  to  run  out  and  accumulate  in  the  pit,  rendering  the 
place  unsafe  and  dangerous ;  that  the  defendant  was  negli- 
gent and  careless  in  that  it  had  built  in  the  conveyor  box 
wooden  doors  or  slides  which  did  not  fit  securely,  and  were 
partially  open  so  that  the  coal  dust  fell  into  said  pit  or  trench, 
of  all  of  which  facts,  before  set  out,  the  defendant 
had  full  knowledge  at  the  time  of  the  injury  mentioned 
herein,  and  the  plaintiff  did  not  know  at  the  time  of  their 
existence. 

The  third  paragraph  varies  from  the  first  in  that  it  al- 
leges that  the  defendant  was  negligent  in  failing  to  provide  a 
ladder  to  get  out  of  the  pit.  The  jury  found  against  the 
appellee  on  the  fourth  paragraph  of  the  complaint. 

The  fifth  paragraph  varies  from  the  first  in  that  it  al- 
leges that  the  defendant  failed  to  furnish  sufficient  light  in 
the  coal  room  to  enable  plaintiff  to  see  the  condition  of 
affairs,  or  to  see  the  coal  dust  in  the  trench,  and  that  on 
account  of  the  failure  of  the  defendant  to  supply  such  light 
the  plaintiff  was  unable  to  see  the  condition  of  the  coal  dust 
in  the  pits. 

The  sixth  paragraph  varies  from  the  first  in  that  it  avers 
that  for  some  considerable  time  before  the  happening  of 
the  accident  the  plaintiff  knew  of  the  defect  in  the  conveyor 
box  and  the  elevator  shaft,  which  permitted  the  coal  dust 
to  escape  and  fall  into  the  pit  or  trench,  and  that  he  noti- 
fied the  defendant  and  its  agents  of  the  defect,  and  they 
promised  immediately  to  repair  the  same  and  to  fix  the 
spout  so  that  the  dust  could  not  pour  out  into  the  pit ;  that 
he  was  induced  to  go  back  to  work  by  reason  of  said  prom- 
ise, but  that  the  defendant  did  not  keep  its  promise  and 
repair  the  shaft  and  spout. 

The  seventh  paragraph  vanes  from  the  first  in  alleging 
Vol.  42—17 
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that  the  defendant  failed  to  inspect  the  conveyor  box,  and 
that  by  reason  of  the  defects  in  the  conveyor  box  and  spouts, 
which  would  have  been  observed  had  the  defendant  made 
proper  inspection,  the  fine  coal  dust  poured  out  of  the 
crevices  and  openings  in  the  defective  spout  and  boxes  into 
the  trenches  and  pit,  and  made  it  liable  to  ignite  and  ex- 
plode, and  that  it  did  ignite  and  explode  and  caused  the 
plaintiff's  injuries. 

Each  paragraph  of  the  complaint  avers  as  the  proximate 
cause  of  appellee's  injury  the  explosion  of  the  coal  dust  in 
the  trench  and  pit.  Each  avers  the  accumulation  of  dust 
on  the  floor  of  the  trench  and  pit,  and  each  avers  appellee's 
ignorance  of  this  condition.  But  each  paragraph  of  the 
complaint  aflSrmatively  shows  by  facts  directly  alleged,  or 
by  necessary  inference,  that  the  conveyor  in  the  trench,  the 
elevator  boot  in  the  pit,  and  the  spout  leading  from  the  con- 
veyor to  the  boot,  were  all  full  of  this  same  coal  dust,  and 
that  the  appeUee  at  the  time  had  notice  of  the  fact,  and  that 
he  not  only  knew  that  the  conveyor,  spout  and  boot  were 
full  of  the  dust,  but  that  the  dust  in  the  conveyor  was  on 
fire,  and  with  this  knowledge  entered  the  trench  and  pit. 
The  danger  to  be  apprehended  came  from  the  combination 
of  coal  dust  and  fire.  The  coal  dust  in  the  conveyor,  spout 
and  boot  were  of  exactly  the  same  nature  as  the  coal  dust  on 
the  floor.  It  could  make  no  possible  difference,  so  far  as 
danger  of  injury  from  an  explosion  of  the  dust  and  conse* 
quent  fire  was  concerned,  whether  the  dust  was  in  the  con- 
veyor and  boot  that  were  in  the  trench  and  pit,  or  on  the 
floor  of  the  trench  and  pit.  The  danger  to  one  going  in  the 
pit  and  trench  was  the  same  from  one  as  the  other.  Indeed, 
from  the  facts  with  reference  to  the  construction  and  operar 
tion  and  situation  of  the  machinery,  it  is  apparent  that  the 
fine  dust  on  the  floor  of  the  trench  and  pit  could  not  ex- 
plode and  bum  without  involving  all  the  dust  in  the  trench, 
either  on  the  floor  or  in  the  machinery.  None  of  the  para- 
graphs of  the  complaint  aver  directly  either  that  the  appellee 
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knew  or  did  not  know  of  the  nature  of  the  coal  dust  and 
its  liability  to  ignite  and  explode,  but  the  allegations  are 
such  that  the  inference  naturally  arises  that  he  did  know  of 
such  characteristics  in  the  coal,  and  that  knowing  of  this 
dangerous  tendency  of  the  dust  he  would  not  have  ventured 
to  go  into  the  trench  had  he  been  aware  of  the  coal  dust 
accumulated  on  the  tLoof.     We  are  not  willing  to 

5.  accept  appellant's  contention  that  an  employe  is  out- 
side the  scope  of  his  duty  under  his  employment  when 

he  attempts  to  save  his  employer's  building,  in  which  the 
employe  works,  or  his  machinery  with  which  he  works,  or 
with  which  his  work  is  connected,  from  destruction  by  fire  or 
anything  else.  We  think  it  an  implied  duty  an  employe 
owes  to  his  employer  to  exercise  reasonable  care  to  preserve 
from  injury  or  destruction,  the  employer's  property  con- 
nected with  the  employment,  and  in  efforts  put  forth  to  this 
end  he  is  not  a  mere  volunteer.  But  in  all  things  done  by 
the  employe  in  such  emergencies,  and  in  discharging  such 
extraordinarily  implied  duties,  he  is  governed  by  the  same 
rules  that  govern  his  duties,  rights  and  liabilities  in  the  dis- 
charge of  the  regular  duties  of  his  employment. 

It  is  a  well-established  rule  governing  the  relation  of 

master  and  servant  that  the  servant  assumes  all  risks  and 

hazards  of  the  service  that  are  open  and  apparent 

6.  to  him,  whether  they  are  necessarily  incident  to  the 
service  or  otherwise.    Myers  v.  W.  C.  De  Pauw  Co. 

(1894),  138  Ind.  590;  Bedford  Belt  R.  Co.  v.  Brown  (1895), 
142  Ind.  659;  Wabash  E.  Co.  v.  Ray  (1899),  152  Ind.  392; 
Pennsylvania  Co.  v.  Ebaugh  (1899),  152  Ind.  531;  Ameri- 
can RoUing  Mill  Co.  v.  HulUnger  (1904),  161  Ind.  673; 
SalemrBedford  Stone  Co.  v.  Hobbs  (1894),  11  Ind.  App.  27; 
Ames  V.  Lake  Shore^  etc.,  R.  Co.  (1893),  135  Ind.  363,  and 
cases  cited;  Munde  Pulp  Co.  v.  Jones  (1894),  11  Ind.  App. 
110;  Standard  Oil  Co.  v.  FordecU  (1904),  34  Ind.  App.  181; 
Bdtimorey  etc.,  R.  Co.  v.  Leathers  (1895),  12  Ind.  App.  544; 
r^rkss  Stone  Co.  v,  Wray  (1895),  143  Ind.  574;  1  Bailey, 
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Personal  Injuries,  §§639-642;  Wharton,  Negligence  (2d 
ed.),  §214. 

This  rule  applies  to  the  services  which  the  complaint 

shows  appellee  was  undertaking  to  render  the  master  in 

this  case,  and  it  is  apparent  that  the  hazards  of  the 

5.    employe's  undertaking  were  perfectly  open  to  him 

when  he  entered  the  trench.    He  knew  the  coal  dust 

was  there,  and  he  knew  it  was  on  fire,  and  knowing  these 

facts  he  assumed  the  risk  of  the  explosion  and  consequent 

injury  which  followed.    There  is  this  further  objection  to 

the  first  and  seventh  paragraphs  of  the  complaint. 

In  an  action  by  an  employe  against  his  employer  for  neg- 
ligence resulting  in  injury  to  the  employe,  the  complaint 
must,  by  direct  averment,  state  facts  showing  (1)  a 

7.  duty  by  the  master  to  the  servant  to  protect  him  from 
the  injury  of  which  he  complains;    (2)  a  failure  by 

the  master  to  perform  that  duty;  (3)  a  proximately  result- 
ing injury.  Paris  v.  Hoberg  (1893),  134  Ind.  269,  39  Am. 
St.  261;  Munde  Pulp  Co.  v.  Davis  (1904),  162  Ind.  558; 
Indiana,  etc.,  Coal  Co.  v.  Neal  (1906),  166  Ind.  458;  South 
Bend,  etc.,  Plow  Co.  v.  Cissne  (1905),  35  Ind.  App.  373. 

The  master  owes  a  duty  to  the  servant  to  exercise  reason- 
able care  to  furnish  him  a  safe  place  in  which  to  work,  safe 
appliances  to  work  with,  to  exercise  reasonable  dili- 

8.  gence  to  keep  them  safe  and  in  repair,  which  duty 
includes  that  of  making  reasonably  frequent  inspec- 
tions..   Paris  v.   Hoberg,   supra;   1   Labatt,   Master   and 
Serv.,  §6. 

The  first  paragraph  of  the  complaint  undertakes  to  set 

up  a  violation  of  the  master's  duty  to  furnish  a  safe  place 

•  in  which  to  work.    The  facts  averred  as  establishing 

9.  such  breach  of  duty  are  that,  **when  the  mills  are  in 
operation,  the  air  in  the  room  is  filled  with  coal  dust 

which  settles  over  the  floor  at  the  bottom  of  the  trench  and 
into  the  pit  at  the  end  of  the  trench,  and  when  it  accumu- 
lates to  any  extent  is  liable  to  ignite  and  cause  a  fire,  and 
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should  not  be  permitted  to  accumulate,  *  *  *  but  that 
defendant  negligently  permitted  the  coal  dust  to  accumu- 
kte  until  it  was  several  inches  deep  in  the  trenches,  and 
three  feet  deep  in  the  pit,  and  that  this  accumulation  of 
dust  rendered  the  place  dangerous/'  While  it  is  the  duty 
of  the  master  to  furnish  a  safe  place  in  which  to  work,  and 
safe  machinery  to  work  with,  it  is  the  duty  of  the  servant  to 
nse  the  place  and  machinery  carefully,  and  if  injury  re- 
solts  to  the  servant  from  the  operation  of  the  machinery  no 
liability  attaches  to  the  master.  It  appears  from  the  alle- 
gations of  the  complaint  that  it  was  the  operation  of  the 
machinery  in  the  plant  that  generated  the  danger.  The 
place  furnished  by  the  master  was  safe  until  by  the  operar 
tion  of  the  plant  it  was  rendered  dangerous,  and  to  keep  it 
safe  it  was  essential  that  the  coal  dust  should  be  kept  cleaned 
up  off  of  the  floor  of  the  trench  and  pit,  and  this  is  the 
thing  it  is  charged  the  master  neglected  to  do. 

When  the  place  furnished  by  the  master  to  the  servant  in 

which  to  work  is  safe  as  it  stands  when  the  work  begins, 

and  the  danger  can  only  arise  as  the  work  progresses, 

10.  and  is  caused  by  the  work  done,  it  is  not  the  duty 
of  the  employer  to  stand  by  during  the  progress  of 
the  work  to  see  when  the  danger  arises.  It  is  sufficient  if  he 
provides  against  such  dangers  as  may  possibly  and  probably 
arise,  and  gives  the  workmen  the  means  of  self-protection. 
Durst  V.  Carnegie  Steel  Co.  (1896),  173  Pa.  St.  162,  33 
AtL  1102;  Cleveland,  etc.,  R.  Co.  v.  Brown  (1893),  73  Fed. 
070,  20  C.  C.  A.  147;  Baird  v.  Reilly  (1899),  92  Fed.  884, 
35  C.  C.  A.  78;  O'Connell  v.  Clark  (1897),  48  N.  Y.  Supp. 
74,  22  Hun,  App.  Div.,  466 ;  Petaja  v.  Aurora  Iron  Min. 
Co.  (1895),  106  Mich.  463,  64  N.  W.  335,  66  N.  W.  951,  32 
L.  R.  A  435,  58  Am.  St.  505 ;  St.  Louis,  etc.,  R.  Co.  v.  Need- 
ham  (1894),  63  Fed.  107,  11  C.  C.  A.  56,  25  L.  E.  A.  833; 
2  Labatt,  Master  and  Serv.,  §588. 

It  cannot  reasonably  be  claimed  that  it  was  the  duty  of 
the  president  and  directors  or  the  general  officers  of  tbii? 
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company  to  go  into  this  trench,  with  scoop  and  broom, 
11.    and  clean  up  the  coal  dust  as  it  settled  there  from 

the  operation  of  the  plant.     This  was  work  which 

would  necessarily  be  done  by  some  employe  of  the  company. 

The  paragraphs  of  the  complaint  under  consideration, 

while  they  allege  that  appellee  was  at  work  for  appellant  in 

the  coal  room,  utterly  fail  to  state  what  the  duties  of 
12.    his  employment  were.    It  may  well  be  that  it  was  a 

part  of  the  duties  of  his  employment  to  do  this  very 
work  which  he  claims  the  master  neglected  to  perform.  This 
paragraph  of  the  complaint  is  clearly  bad  for  failure  to 
show  that  the  negligent  act  complained  of  was  a  duty  ow- 
ing by  the  master  to  the  appellee.  Clearly  the  appellee 
could  not  recover  if  the  work  of  keeping  the  floor  of  the  pit 
and  trench  free  from  accumulation  of  coal  dust  was  a  duty 
either  of  the  appellee  himself,  or  a  fellow  servant  engaged 
in  the  same  line  of  employment. 

The  seventh  paragraph  of  the  complaint  proceeds  upon 
the  theory  that  the  appellant  was  guilty  of  negligence  in 
permitting  coal  dust  to  accumulate  in  the  trench  and  pit, 
and  its  neglect  to  make  proper  inspection,  all  of  which 
duties  must  necessarily  have  been  performed  by  an  employe, 
and  for  anything  appearing  in  the  complaint  it  may  have 
been  the  duty  of  the  appellee  himself  to  perform  both  the 
work  of  keeping  the  pit  and  trench  clear  of  the  dust,  as  here- 
inbefore stated,  and  also  to  make  the  inspection  of  the  prem- 
ises to  see  that  they  were  free  from  dust. 

Cause  reversed,  with  instructions  to  the  court  below  to 
sustain  appellant's  demurrer  to  each  paragraph  of  the  com- 
plaint. 
Roby,  J.,  absent. 
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Kinney,  Trustee,  v.  Heurinq  bt  al. 

[No.  6,895.    Piled  July  2,  1908.] 

Appeal.— Per/ec<t*on  of. — Computation  of  Time. — Where  the  motion 
for  a  new  trial  was  overruled  on  May  17,  1907,  and  the  transcript 
on  appeal  was  filed  May  18,  1908,  the  appeal  Is  properly  per- 
fected. May  17,  1908,  being  Sunday. 

Prom  Superior  Court  of  Marion  County  (71,286) ;  James 
M.  Leathers,  Judge. 

Suit  by  Martha  E.  Heuring  against  Collie  E.  Kinney,  as 
trustee,  and  others.  Prom  a  decree  for  plaintiff,  defend- 
ant Kinney  appeals.     On  motion  to  dismiss  appeal.     Mo- 

Hon  overruled.     (Por  decision  on  merits,  see Ind.  App. 

-.) 

Collie  E.  Kinney,  for  appellant. 
Charles  Martindale,  for  appellee. 

Per  Curiam. — ^Appellee  moves  to  dismiss  the  appeal  for 
the  reason  that  the  transcript  was  not  filed  within  the  time 
fixed  by  statute.  The  time  for  taking  appeals  under  §672 
Bums  1908,  §633  B.  S.  1881,  begins  to  run  from  the  date 
that  the  motion  for  a  new  trial  of  the  cause  is  overruled. 
Joyce  V.  Dickey  (1885),  104  Ind.  183 ;  Moon  v.  Cline  (1895), 
11  Ind.  App.  460;  New  York,  etc.,  B.  Co.  v.  Doane  (1886), 
105  Ini  92.  In  the  case  at  bar  the  motion  for  a  new  trial 
was  overruled  May  17,  1907,  the  transcript  was  filed  May 
18,  1908.  The  statute  (§1350  Bums  1908,  §1280  B.  S. 
1881)  provides  that  the  time  within  which  an  act  is  to  be 
done  is  to  be  computed  by  excluding  the  first  day  and  in- 
cluding the  last  day.  If  the  last  day  be  Sunday  it  should 
be  excluded.  The  last  day  in  the  case  at  bar  occurred  on 
Sunday.    The  transcript  was  filed  in  time. 

Motion  overruled. 
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Annadall  v.  Union  Cement  &  Lime  Company. 

[No.  6,28G.     Filed  April  8,  1908.     Rehearing  d^ied  June  3,  1908. 
Transfer  denied  July  2,  1908.] 

1.  Appeal. — Reversal — Causes  for. — A  judgment  will  be  reversed 
only  for  errors  affecting  the  substantial  rights  of  the  parties, 
p.  260. 

2.  Same. — Motion  for  New  Trial, — Overruling. — Presumptions.— 
The  presumption  is  that  the  action  of  the  trial  court  In  overrul- 
ing a  motion  for  a  new  trial  was  corlrect;  and  the  burden  of 
showing  error  therein  is  upon  appellant    p.  266. 

3.  Same. — Jury, — Voir  Dire  Examination. — How  Questioned  on  Ap- 
peal.— Questions  relating  to  the  voir  dire  examination  of  the  Jury 
can  be  raised,  on  appeal,  only  by  bringing  up  the  entire  record  of 
such  examination,    p.  266. 

4.  TftiAL. — Jury. — Peremptory  Challenge. — ^The  plaintiff  has  a  right 
to  challenge  Jurors  without  showing  cause,    p.  267. 

5.  Samb. — Jury. — Voir  Dire  Examination. — Interest  in  Defendant's 
Indemnifying  Company. — New  Trial. — Requisites. — Where  the 
trial  court  refused  to  permit  the  plaintiff,  in  a  personal  Injury 
case,  to  Interrogate  the  Jurors  on  their  voir  dire  examination  as  to 
their  Interest  iu  defendant's  Idemnlfying  insurance  company,  the 
plaintiff  should  show  by  affidavit  made  part  of  his  motion  for  a 
new  trial  that  such  interest  existed,    p.  267. 

Prom  Clark  Circuit  Court;  Harry  C.  Montgomery, 
Judge. 

Action  by  John  W.  Annadall  against  the  Union  Cement 
&  Lime  Company.  Prom  a  judgment  for  defendant,  plain- 
tiff appeals  (see,  also,  same  case,  165  Ind.  110).    Affirmed. 

Oeorge  H.  Voigt,  for  appellant. 

M.  Z.  Stannard  and  Ward  H.  Watson,  for  appellee. 

CoMSTOCK,  J. — Action  by  the  appellant  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by 
him  while  in  the  service  of  appellee.  The  issue  was  formed 
by  the  complaint  and  general  denial.  The  cause  was  tried 
by  jury,  and  a  verdict  returned  for  defendant 

The  error  assigned  is  the  overruling  of  appellant's  mo- 
tion for  a  new  trial.    The  only  ground  relied  upon  for  a 
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reversal  is  the  refusal  of  the  trial  court  to  permit  the  jurors, 
while  the  jury  was  being  impaneled  to  try  the  cause,  and  be- 
fore plaintiflE  had  made  any  peremptory  challenges,  to  an- 
swer a  question  propounded  by  plaintiff 's  attorney,  which 
question  is  hereinafter  set  out  in  special  bill  of  exceptions 
number  four,  which  bill  is  in  the  following  language:  ''Ke 
it  remembered  that  after  this  cause  had  been  called  for  trial, 
and  while  the  jury  was  being  impaneled  to  try  the  same,  and 
the  panel  being  full,  the  colirt  required  the  plaintiff  to 
state  whether  he  was  satisfied  with  the  jury  as  then  consti- 
tuted, and  thereupon  the  attorney  for  the  plaintiff  pro- 
pounded the  following  question  to  the  jury  as  then  consti- 
tuted: 'Gtentlemen  of  the  jury:  I  will  ask  you  and  each  of 
you  whether  you  have  any  financial  interest  in  the  Travelers 
Insurance  Company?'  To  which  question  the  attorney  for 
defendant  objected,  and  thereupon  the  attorney  f&r  the 
plaintiff  stated  to  the  court  that  he  prox>ounded  the  ques- 
tion for  the  purpose  of  determining  whether  the  plaintiff" 
would  peremptorily  challenge  any  of  the  jurors.  The  plain- 
tiff's attorney  further  stated  to  the  court  that,  in  order  to  de- 
termine whether  he  should  make  such  peremptory  challenge, 
it  would  be  necessary  to  know  the  answers  of  the  jurors  to 
said  question ;  that  the  defendant  company  was  insured  by 
said  Travelers  Insurance  Company  against  any  loss  said 
defendant  company  might  sustain  by  reason  of  this  action, 
and  said  insurance  company  was  financially  interested  in 
the  result  of  this  action ;  that  thereupon  the  court  refused 
to  permit  the  jurors,  or  any  of  them,  to  answer  said  ques- 
tion, to  which  action  the  plaintiff  at  the  time  excepted ;  that 
at  the  time  said  question  was  propounded  by  plaintiff's  at- 
torney the  plaintiff  had  not  made  any  peremptory  chal- 
lenges of  the  jurors,  and  the  persons  who  filled  said  panel 
at  the  time  said  question  was  asked,  excepting  three  after- 
wards challenged  by  plaintiff  and  two  by  the  defendant, 
were  afterwards  accepted  and  sworn  as  the  jurors  to  try  said 
pause  and  said  jurors  so  selected  to  try  said  cause." 
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Only  errors  affecting  the  substantial  rights  of  litigants  are 
causes  for  reversal.     §407  Bums  1908,  §398  R.  S. 

1.  1881  and  Homer  1901;   Terre  Haute  Electric  Co.  v. 
Watson  (1904),  33  Ini  App.  124. 

•     Nothing  appearing  to  the  contrary,  it  will  be  presumed  on 

appeal  that  the  motion  for  a  new  trial  was  properly  over- 

raled.    Citizens  St.  R,  Co.  v.  MarvU  (1903),  161  Ind. 

2.  506;  Colles  v.  Lake  Cities  Electric  R.  Co.  (1899),  22 
Ind.  App.  86;  1  Thornton's  Civil  Code,  §352,  note  30, 

and  cases  cited.  It  foUows  that  the  party  seeking  the  re- 
versal has  the  burden  of  showing  that  his  substantial  rights 
were  prejudiced  by  the  ruling  of  which  he  complains. 

It  has  been  held  in  this  State  that  unless  the  record  con- 
tains the  entire  voir  dire  examination  of  jurors  the  action  of 
the  trial  court,  as  here  sought  to  be  presented,  will 

3.  *not  be  reviewed.     Indianapolis,  etc.,  R.  Co.  v.  Pit- 
zer  (1887),  109  Ind.  179,  58  Am.  Rep.  387;  Johnson 

V.  Holliday  (1881),  79  Ind.  151;  Douthitt  v.  State  (1896), 
144  Ind.  397 ;  12  Ency.  PL  and  Pr.,  530.  In  Indianapolis, 
etc.,  R.  Co.  V.  Pitzer,  supra,  the  court  said:  **The  appel- 
lant propounded  a  question  to  the  person  called  as  a  juror, 
and  the  trial  court  refused  to  permit  it  to  be  answered.  The 
record  does  not  properly  present  the  point  which  the  appel- 
lant essays  to  make  upon  this  ruling,  as  it  sets  forth  only  the 
question  asked  the  juror.  In  order  to  enable  this  court  to 
ascertain  whether  any  injury  was  done  the  appellant,  the 
entire  examination  of  the  juror  should  have  been  brought 
into  the  record.'*  There  is  no  attempt  to  make  the  entire 
voir  dire  examination  a  part  of  the  record.  It  shows  only 
a  single  question  propounded  to  the  jurors  collectively,  and 
discloses  appellant's  exception  to  the  refusal  to  permit  the 
question  to  be  answered  without  in  any  manner  disclosing  or 
setting  forth  other  questions  propounded  to  and  answered 
by  the  jury  in  the  course  of  their  examination.  The  record 
shows  that  when  the  question  was  propounded  the  jury 
panel  was  fuU,  from  which  it  may  reasonably  be  inferred 
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that  other  questions  had  been  put  to  the  jurors,  and  it  is 
nowhere  shown  that  other  questions  were  not  propounded  to 
and  answered  by  the  jurors. 

Counsel  for  appellant  recognizes  the  rule  that,  to  present 
error  in  overruling  the  challenge  of  a  juror  for  cause,  the 
record  should  contain  the  complete  examination  of  the  juror, 
but  claims  that  such  holding  can  have  no  application  to  the 
case  at  bar,  because  (1)  the  question  was  asked  for  the 
avowed  purpose  of  challenging  jurors  peremptorily,  and 
not  for  cause;  (2)  the  question  presented  is  not  one  of  the 
competency  of  a  juror,  but  the  right  of  the  appellant 

4.  for  eliciting  necessary  information  from  all  jurors. 
The  appellant  had  the  right  to  challenge  peremp- 
torily without  reference  to  qualification.  Cases  are  cited  by 
counsel  for  appellant,  among  them  the  case  of  M,  O'Connor 
&  Co,  V.  Oillaspy  (1908),  170  Ind.  428,  in  which  the  exami- 
nation of  the  juror  was  permitted  by  the  trial  court,  and 
in  which  there  was  a  verdict  against  the  defendant,  the  ap- 
pellant seeking  in  each  instance  the  reversal  because  of  the 
action  of  the  court  in  permitting  the  examination  to  be 
made.  It  was  held  in  these  several  opinions  that  the  matter 
rested  in  the  sound  discretion  of  the  trial  court,  and,  there 
being  nothing  to  indicate  a  lack  of  good  faith,  the  judgment 
would  not  be  reversed  because  of  the  fact  that  these  exami- 
nations, were  permitted  to  take  place. 

The  distinction  between  the  cases  cited  by  appellant  and 
the  case  under  consideration  is  marked,  none  of  them  hold- 
ing that  the  refusal  of  the  court  to  permit  the  in- 

5  quiry  to  be  made  of  the  jury  would  constitute  re- 
versible erBor.  It  is,  however,  implied  in  the  cases 
cited,  that  reversible  error  could  not  be  predicated  on  such 
a  ruling,  unless  it  appeared  that  the  propounder  of  the 
query  was  in  some  way  prejudiced  by  the  ruling,  which 
would  necessarily  involve  a  showing  that  some  disqualified 
juror  sat  in  the  case. 

The  motion  for  a  new  trial  in  the  case  at  bar  was  filed 
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twelve  days  after  the  verdict  was  returned,  and  is  not 
supported  by  affidavit  showing  that  some  disqualified  juror 
sat  in  the  ease.  The  failure  so  to  support  the  motion  for  a 
new  trial  serves  to  emphasize  the  presumption  that  the  case 
was  determined  by  impartial  and  qualified  jurors. 

We  do  not  hold  such  question  improper,  but,  in  the  cai- 
dition  of  the  record,  we  cannot  say  that  it  should  have  been 
answered,  or  that  appellant  was  prejudiced  by  the  action  of 
the  court  in  disallowing  it. 

Judgment  affirmed. 

Roby,  C.  J.;  absent. 

Watson,  J.,  did  not  participate  in  this  decision. 


Sandy  v.  Board  of  Commissioners  of  the 
County  of  Morgan. 

[No.  6,431.    Filed  October  6,  1908.] 

Appeal. — Amount  Involved. — Statutes, — Construction. — Counties, — 
Autopsies. — Physicians. — In  an  action  by  a  physician  against  tbe 
county  for  holding  an  autopsy  upon  the  request  of  the  county 
coroner,  the  demand  being  for  $50,  where  the  constructliHi  of 
§§6719-6721,  6724  Bums  1901,  Acts  1891,  p.  15,  §11,  and  Acts  1899, 
p.  17,  §§3-5,  forbidding  an  appeal  in  cases  involving  less  than  $50, 
unless,  among  other  things,  the  validity  or  construction  of  a  stat- 
ute is  involved,  the  Jurisdiction,  on  appeal,  is  in  the  Supreme 
Court 

Prom  Morgan  Circuit  Conrt ;  Joseph  W.  Williams,  Judge. 

Action  by  William  J.  Sandy  against  the  Board  of  Com- 
missioners of  the  County  of  Morgan.  Prom  a  judgment 
for  defendant,  plaintiff  appeals  (see  —  Ind.  — ).  Trans* 
f erred  to  Supreme  Court. 

N.  A.  Whitaker,  for  appellant. 
8.  C,  Kivett,  for  appellee. 

CoMSTOCK,  J. — Appellant  brought  suit  against  appellee 
to  recover  for  services,  alleged  to  be  of  the  value  of  $25,  in 
holding  an  autopsy  on  the  body  of  Raymond  Bennett,  ttpan 
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the  order  and  under  the  direction  of  the  coromer  of  Mor- 
gan county.  The  demand  was  for  $50.  The  cause  was  put 
at  issue,  and  trial  had  and  judgment  for  costs  rendered  in 
favor  of  appellee. 

The  action  of  the  court  in  overruling  the  demurrer  to  the 
several  paragraphs  of  the  answer  and  appellants'  motion 
for  a  new  trial  are  assigned  as  errors. 

Before  considering  the  merits  of  the  appeal,  appellee  de- 
nies the  jurisdiction  of  this  court,  upon  the  ground  that  the 
claim  does  not  exceed  $50.  By  the  act  of  1903  (Acts  1903, 
p.  280,  §1,  §1389  Bums  1908),  which  is  amendatory  of  the 
act  of  1901  (Acts  1901,  p.  565,  §6,  §1337f  Bums  1901),  de- 
fining the  jurisdiction  of  the  Supreme  and  Appellate  Courts, 
it  is  provided:  **No  appeal  shall  hereafter  be  taken  to  the 
Supreme  Court  or  Appellate  Court  in  any  civil  case  where 
the  amount  in  controversy,  exclusive  of  interest  and 
costs,  does  not  exceed  $50,  except  as  provided  in  section 
eight  of  this  act."  Section  eight  of  the  act  of  1901  (Aets 
1901,  p.  565,  §1391  Bums  1908)  reads  as  follows:  ''Every 
ease  in  which  there  is  in  question,  and  such  question  is  duly 
presented,  either  the  validity  of  a  franchise,  or  the  validity 
of  an  ordinance  of  a  municipal  corporation  or  the  constitu- 
tionality of  a  statute,  state  or  federal,  or  the  proper  con- 
struction of  a  statute,  or  rights  guaranteed  by  the  state  or 
federal  Constitution,  and  which  case  would  be  otherwise  un- 
appearable  [unappealable]  by  virtue  of  section  six  or  section 
seven,  shall  be  appealable  directly  to  the  Supreme  Court,  for 
the  purpose  of  presenting  such  question  only.'' 

Appellant  claims  that  this  appeal  involves  the  construc- 
tion of  §§6719-6721,  6724  Burns  1901,  Acts  1899,  p.  17, 
?§3-5,  Acts  1891,  p.  15,  §11.  Under  §1391,  supra,  the  con- 
struction of  a  statute,  and  whether  the  question  is  prop- 
erly presented,  are  solely  within  the  jurisdiction  of  the  Su- 
preme Court.  The  case  is  therefore  transferred  to  that  tri-  ' 
bnnal. 
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Model  Clothing  House  v.  Hirsch. 

[No.  G,216.    Filed  October  6,  1908.] 

1.  Tbial.— Complaint — Paragraphs. — Election  as  to. — Work  and 
Labor, — Contracts, — Jury. — In  ap  action  by  a  servant  for  wages, 
one  paragraph  of  the  complaint  counting  upon  a  special  contract, 
and  another  upon  the  quantum  meruit,  it  is  not  error  for  the 
trial  court  to  refuse  to  compel  the  plaintiff,  even  after  the  evi- 
dence is  introduced,  to  elect  upon  which  paragraph  he  will  stand, 
whether  there  was  or  was  not  a  contract  for  such  services  being 
a  question  for  the  Jury.    p.  272. 

2.  WoBK  AND  Labob. — Contracts, — Instructions. — Quantum  Meruit. 
— Evidence. — ^Evidence  showing  that  plaintiff  worked  for  defend- 
ant during  the  time  for  which  salary  was  claimed,  that  his  serv- 
ices were  reasonably  worth  a  certain  sum,  and  that  he  had  not 
been  paid  therefor,  is  sufficient  to  authorize  the  trial  court  to 
Instruct  the  Jury  on  the  theory  of  a  recovery  upon  the  quantum 
meruit,    p.  272. 

3.  Appeal. — Weighing  EiHdence.^The  Appellate  Court  will  not 
Velgh  conflicting  evidence,    pp.  272, 275. 

4.  Trial. — Instructions. — Preponderance  of  Evidence. — Number  of 
Witnesses. — It  is  proper  to  instruct  the  Jury  that  a  preponderance 
of  the  evidence  does  not  depend  upon  the  number  of  witnesses, 
p.  273. 

5.  Evidence. — Privileged, — Communications  to  Attorneys. — ^A  dec- 
laration made  by  a  client  to  his  attorney  to  be  communicated  to 
a  third  person  is  not  privileged;  and  the  attorney  may  be  com- 
pelled to  testify  thereto,    p.  273. 

6.  Same. — Privileged, — Attorney  and  Client. — ^To  render  an  attor- 
ney incompetent  to  testify  as  to  communications  made  to  him, 
it  must  be  proved  that  the  relationship  of  attorney  and  client 
existed,    p.  273. 

7.  CoEPOBATioNS.  —  Trading.  —  President.  —  Powers.  —  Where  it  is 
shown  that  the  president  of  a  trading  corporation  had  authority 
to  employ  persons  necessary  to  the  conduct  of  the  business,  it  will 
be  presumed  that  he  had  power  to  contract  with  a  person  at  an 
agreed  price  for  a  stipulated  length  of  time,  and  also  to  increase 
such  servant's  salary  when  necessary,    p.  273. 

8.  Trial.  —  Verdict.  —  Quotient.  —  Impeachment  of.  —  AffldavitS4 — 
Where,  on  a  motion  for  a  new  trial,  an  affidavit  was  filed  by  one 

.  of  defendant's  attorneys  that  the  Jury  returned  a  quotient  verdict, 
and  the  affidavits  of  four  of  the  Jurors  were  filed  In  contradiction 
thereof,  the  trial  court's  decision  thereon  will  not  be  disturbed  on 
appeal,    p.  274. 
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Prom  Lake  Circuit  Court ;   Willis  C.  McMahan,  Judge. 

Action  by  David  Hirsch  against  the  Model  Clothing  House 
and  others.  From  a  judgment  against  the  Model  Clothing 
House,  it  appeals.    Affirmed, 

Stinson  Brothers  and  A.  F.  Knotts,  for  appellant. 
John  A.  Oavit,  V.  8.  Reiter  and  L.  L.  Bomberger,  for 
appellee. 

Watson,  J. — ^Appellee  brought  this  suit  against  the  Model 
Clothing  House,  a  corporation,  Moses  Rothschild  and  Adolph 
Hirsch  for  wages  due  and  unpaid.  The  complaint  was  in 
two  paragraphs.  The  first  alleged  an  oral  contract  between 
plaintiff  and  defendants  below,  by  which  plaintiff  was  to  re- 
ceive $35  per  week  for  his  services  from  October  1,  1902, 
to  October  10,  1905 ;  that  $2,365  was  due  him  on  said  con- 
tract, but  that  said  defendants  refused  and  failed  to  pay 
said  amount.  The  second  paragraph  alleged  that  $2,365 
was  due  to  plaintiff  for  services  rendered  during  the  period 
mentioned,  being  157  weeks  and  2  days,  and  that  said  serv- 
ices were  reasonably  worth  $35  per  week.  The  defendants 
separately  demurred  to  the  complaint  for  want  of  facts, 
but  such  demurrers  were  overruled.  Defendants  then  filed 
an  answer  of  general  denial  and  of  payment.  A  demurrer 
to  the  answer  of  payment  was  overruled. 

The  cause  was  tried  before  a  jury  which  returned  a  ver- 
dict for  plaintiff,  and  assessed  damages  in  the  sum,  of 
$1,609.45,  and  judgment  was  rendered  thereon  for  said  sum. 
A  motion  for  a  new  trial  was  sustained  as  to  Moses  Roths- 
child and  Adolph  Hirsch,  but  denied  as  to  the  Model  Cloth- 
ing House,  whereupon  an  appeal  was  taken  to  this  court 
by  the  last-named  defendant. 

The  errors  assigned  and  discussed  are:  (1)  overruling  a 
motion  to  compel  appellee  to  elect  upon  which  paragraph  of 
the  complaint  he  would  depend  for  recovery;  (2)  giving 
upon  the  court's  motion  certain  instructions;  (3)  overrul- 
ing the  motion  for  a  new  trial;   (4) .  failure  of  the  evidence 
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fairly  to  support  the  verdict  and,  (5)  the  weight  of  evi- 
dence was  against  the  verdict. 

Appellant  insists  that  since  appellee  testified  that  there 

was  a  definite  contract,  and  appellee's  attorney  made  the 

remark:   **Yes,  sir;  we  say  there  was" — ^meaning  a 

1.  definite  contract — the  trial  court  erred  in  not  re- 
quiring appellee  to  elect,  after  the  evidence  was  in, 

upon  which  paragraph  of  the  complaint  he  would  depend 
for  recovery.  Whether  there  was*  a  definite  contract  was 
purely  a  question  of  fact  for  the  jury.  It  was  entirely  with- 
in the  province  of  the  jury  to  determine  from  all  tiie  evi- 
dence whether  a  right  to  recover  had  been  established  upon 
either  paragraph.  If  there  was  no  evidence  to  warrant  a 
recovery  upon  the  second  paragraph  the  jury  could  so  find, 
but  appellee  was  entitled  to  have  the  evidence  ■  submitted 
for  consideration.  There  was  no  error  in  submitting  the 
evidence,  with  proper  instructions,  to  the  jury. 

The  objections  to  the  instructions,  except  the  fourth,  given 

by  the  court  of  its  own  motion,  were  based  upon  the  theory 

that  there  was  no  evidence  upon  which  a  verdict  on 

2.  the  quantum  meruit  could  be  reached.     There  was 
testimony  to  show  that  appellee  was  in  the  employ 

of  appellant  during  the  time  for  which  the  arrears  in  salary  ■ 
were  claimed,  and  had  performed  the  services  alleged;  that 
such  services  were  reasonably  worth  $30  per  week;  that  he 
had  been  paid  only  $20  per  week  during  such  period ;  that 
the  balance  was  due  and  remained  unpaid ;  that  said  serv- 
ices had  been  performed  at  the  request  of  appellant's  agent 
for  and  in  behalf  of  appellant  company. 

It  is  true  that  evidence  was  introduced  to  contradict  that 

in  favor  of  appellee;   but,  imder  the  well-known  rule  that 

this  court  will  not  weigh  conflicting  oral  evidence 

3.  (Schmoll  V.  Sche^ick  [1907],  40  Ind.  App.  581,  and 
cases  cited),  we  cannot  say  that  there  was  no  evidence 

to  support  the  averments  of  the  second  paragraph  of  the 
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complaint.    Consequently  there  was  no  error  in  instructing 
the  jury  in  the  law  pertaining  to  the  second  paragraph. 

The  objection  to  the  fourth  instruction  is  not  tenable,  for 

the  reason  that  it  is  not  improper  to  instruct  the  jury  that 

preponderance  of  evidence  does  not  depend  upon  the 

4.  number  of  witnesses.    Howlett  v.  DUts  (1892),  4  Ind. 
App.  23;  Fritzinger  v.  State,  ex  rel  (1903),  31  Ini 

App.  350. 

Objection  is  also  made  to  the  testimony  of  John  A.  Gavit, 
one  of  appellee's  attorneys.    It  is  contended  that  his  testi- 
mony consisted  of  a  confidential  conversation  between 

5.  himself,  as  attorney,  and  Rothschild,  one  of  the  de- 
fendants.    Gavit's  testimony  was  as  to  statements 

made  to  him  by  Rothschild  which  he  (Gavit)  was  requested^ 
to  communicate  to  appellee.     Statements  made  even  by  a 
client  to  his  attorney  to  be  communicated  to  a  third  person 
are  not  confidential  within   the   meaning  of  the  statute. 
Bruce  v.  Osgood  (1888),  113  Ind.  360. 

In  the  case  at  bar  it  is  not  established  that  the  rela- 

6.  tion  of  attorney  and  client  ever  existed  between  Gavit 
and  Rothschild. 

Appellant  also  urges  that  the  president  of  the  company 

was  not  authorized  to  make  the  contract  alleged.    It  is  not 

denied  that  the  president  had  the  power  to  employ 

7.  such  persons  aa  were  necessary  to  conduct  the  regular 
business  of  the  company.     As  between  the  employe 

and  the  corporation  such  an  employment  was  within  the 
scope  of  the  president's  authority.  Ceeder  v.  H.  M.  Loud  £ 
8ons  Lumber  Co,  (1891),  86  Mich.  541,  49  N.  W.  575,  24 
Am.  St.  134;  Wait  v.  Nashua  Armory  Assn.  (1891),  66  N. 
H.  581,  23  Atl.  77,  14  L.  R.  A.  356,  49  Am.  St.  630;  Oakes 
V.  Cattaraugus  Water  Co.  (1894),  143  N.  Y.  430,  38  N.  E. 
461,  26  L.  R.  A.  544;  Equitable  Endowment  Assn.  v. 
Fisher  (1889),  71  Md.  430,  18  Atl.  808;  Northern  Cent'.  R. 
Vol.  42—18 


274  APPELLATE  COURT  OF  INDIANA, 

Model  Clothing  House  v.  Hlrsch — 12  Ind.  App.  270. 

Co.  V.  Bastian  (1859),  15  Md.  494;  RichmoTid,  etc.,  B.  fo. 
V.  Snead  (1869),  19  Gratt.  (Va.)  354,  100  Am.  Dec.  670; 
Arapahoe  Cattle,  etc.,  Co.  v.  Stevens  (1889),  13  Colo.  534, 
22  Pac.  823 ;  Lee  v.  Pittsburg  Coal,  etc.,  Co.  (1877),  56  How. 
Pr.  373;  1  Morawetz,  Priv.  Corp.  (2d  ed.),  §538. 

There  is  no  intimation  of  fraud  or  collusion  in  the  con- 
tract alleged.  Neither  is  it  shown  that  the  contract  was 
unreasonable  or  unconscionable.  The  only  ground  for  ob- 
jection therefore  depends  upon  the  president's  authority  to 
bind  the  corporation.  If  the  president  had  the  power  to 
hire  employes  to  conduct  the  firm's  business — which  power 
is  not  questioned — it  was  within  the  scope  of  his  power  to 
increase  the  salary  of  such  employes  in  order  to  retain  them 
in  the  firm's  employ. 

A  further  reason  assigned  for  new  trial  is  that  the  verdict 

was  a  chance  or  quotient  verdict.    Rothschild  made  affidavit 

to  the  effect  that  the  verdict  was  reached  by  each  ju- 

8.  ror's  stating  the  amount  of  damages  which  he  deemed 
appellee  entitled  to  have,  then  taking  the  sum  of  all 
such  amounts  and  dividing  by  twelve,  the  quotient  being 
the  assessed  damages.  This  aflBdavit  was  controverted  by 
the  aflBdavits  of  four  members  of  the  jury  denying  that  the 
damages  were  assessed  in  the  manner  alleged,  but  that  they 
were  determined  by  allowing  plaintiflE  $30  per  week  for 
157^  weeks,  and  crediting  defendants  with  $20  per  week 
paid  thereon;  that  interest  was  calculated  on  the  amount 
so  ascertained ;  and  that  the  amount  due,  with  interest,  ag- 
gregated the  sum  assessed  as  damages.  The  bailiff  of  the 
court  also  made  an  affidavit  to  the  effect  that  after  the  jury 
retired  said  Rothschild  went  to  the  door  of  the  jury  room 
for  the  purpose  of  trying  to  overhear  what  was  said  by 
the  jurors;  that  aflSant  immediately  followed  him  and  re- 
quested him  to  depart  therefrom,  which  he  did  ;■  that  Roths- 
child was  not  then  in  position  to  hear  what  was  said  in  the 
jury  room,  and  that  he  did  not  go  near  said  room  thereafter. 


MAT  TERM,  1908.  275 

Shutts  V,  Franke— 42  Ind.  App.  275. 

In  view  of  all  the  affidavits  submitted,  it  cannot  be 
3.    said  as  a  matter  of  law  that  the  trial  court  erred  in 

refusing  to  grant  a  new  trial  for  such  reason. 
A  careful  investigation  of  all  the  evidence  convinces  us 
that  there  was  evidence  to  support  the  verdict,  and  we  find 
no  reversible  error  on  the  part  of  the  court  below. 
The  judgment  is  therefore  affirmed. 


Shutts,  Administrator,  v.  Franke. 

[No.  6,379.    FUed  October  6,  1908.] 

Work  aito  Labor — Implied  Contracts.— Parent  and  Child.— De- 
cedents* Estates. — Where  a  child,  upon  the  death  of  its  mother, 
was  taken  by  its  father  and  placed  in  the  home  of  its  grand- 
mother, the  father  paying  for  its  care  until  it  began  to  attend 
school,  in  the  absence  of  some  promise  of  reward  by  the  grand- 
mother made  to  such  child,  or  of  some  expectation  of  reward  by 
the  child  when  the  service  for  the  grandmother  was  performed, 
sach  child  has  no  Ijegal  right  of  recovery  for  services  rendered  to 
the  grandmother;  a  family  relation  having  existed  at  all  times 
between  them. 

Prom  Dearborn  Circuit  Court;  Oeorge  E.  Downey,  Judge. 

Action  by  Mary  E.  Franke  against  Prank  B.  Shutts,  as 
administrator  of  the  estate  of  Mary  Franke,  deceased  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Oivan  &  CHvan  and  Frank  B.  Shutts,  for  appellant. 
Hugh  D.  McMullen,  Harry  R.  McMullen,  William  W. 
Spencer  and  Edwin  W.  Spencer,  for  appellee. 

Rabb,  C.  J. — ^Appellee  filed  a  claim  against  the  estate 
i^resented  by  appellant  for  services  alleged  to  have  been 
rendered  by  the  appellee  for  the  decedent  in  her  lifetime, 
at  her  instance  and  request.  In  addition  to  the  defenses 
which  the  statute  authorizes  to  be  made  without  special  plea, 
the  appellant  filed  a  set-off  for  board,  nursing,  lodging, 
clothing  and  care  furnished  the  appellee  by  the  decedent, 
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which  was  met  by  appellee  with  a  general  denial.  The  is- 
sues were  tried  by  a  jury,  a  verdict  in  favor  of  appellee  for 
$1,200  returned,  appellant's  motion  for  a  new  trial  over- 
ruled, and  judgment  rendered  on  the  verdict. 

The  question  presented  by  the  record  is  the  suflSciency  of 
the  evidence  to  sustain  the  verdict. 

There  is  no  substantial  conflict  in  the  evidence.  It  showB 
that  the  deceased  wsis  the  claimant's  grandmother;  that  the 
claimant's  mother  died  when  the  claimant  was  about  eight- 
een months  old,  and  that  her  father  brought  her  to  the 
house  of  the  decedent  to  be  taken  care  of  by  the  grand- 
mother, and  that  she  continued  to  reside  with,  and  as  a 
member  of,  the  decedent's  family  until  the  decedent's  death; 
that  during  the  infancy  of  appellee  her  father  sent  the 
grandmother  money  to  pay  for  her  support,  but  sent  none 
after  appellee  became  old  enough  to  go  to  schooL  No  pre- 
tense is  made  that  anything  was  paid  to  the  decedent  for 
the  support  of  the  appellee .  during  the  time  for  which  the 
services  were  rendered.  The  evidence  shows  that  the  de- 
cedent was  in  bad  health  for  many  years  prior  to  her  death, 
and  that  the  appellee  had  sole  care  of  her;  that  she  did  all 
kinds  of  work  for  her,'  and  was  kind  and  attentive ;  that  the 
deceased  was  much  attached  to  the  appellee,  and  was  unwill- 
ing that  her  father  should  take  her  upon  his  remarriage; 
that  she  often  said  that  she  intended  to  make  provision  for 
the  appellee,  which  statements  are  not  shown  to  have  been 
made  to  the  appellee,  or  intended  by  the  deceased  to  in- 
fluence her  to  remain  with  the  deceased  or  to  perform  any 
services  for  her.  It  is  perfectly  manifest  that  no  services 
were  performed  by  the  appellee  in  reliance  on  Miy  such 
statements  made  by  the  deceased,  but  that  what  services 
were  rendered  by  appellee  for  the  deceased  were  influenced 
by  a  higher  motive  than  hope  or  expectation  of  pecuniary 
reward;  that  they  were  inspired  by  the  affection  that  the 
appellee  bore  to  her  grandmother,  and  they  were  such  ser- 
vices as  a  dutiful  and  affectionate  child  naturally  renders 


MAT  TERM,  1908.  277 

Shutts  V.  Franke— 42  Ind.  App.  275. 

to  an  afflicted  and  helpless  parent.  This  is  clearly  shown  by 
the  actions,  words  and  conduct  of  the  appellee  during  the 
lifetime  of  her  grandmother. 

It  is  in  evidence  that  sometime  before  her  death  the  old 
lady  called  one  of  her  sons  to  her,  and,  in  the  presence  of 
the  appellee,  delivered  into  the  son's  hands  the  sum  of 
$1,000,  to  be  by  him  paid  over  to  appellee  after  the  grand- 
mother's death,  which  was  done.  The  appellee  well  under- 
stood the  transaction,  and  not  only  made  no  pretense  that 
this  or  any  other  sum  was  due  her  from  her  grandmother, 
but  insisted  on  her  grandmother's  keeping  the  money  her- 
self and  not  giving  it  to  her.  She  understood  it  was  a  gift 
and  not  a  payment.  Neither  she  nor  her  grandmother  had 
any  thought  whatever  of  there  being  a  legal  debt  owing 
from  the  grandmother  to  the  appellee;  and  in  order  that 
a  valid  and  enforceable  claim  could  have  arisen  iif  favor 
of  the  appellee  there  must  have  been  an  expectation  on  the 
part  of  the  claimant  at  the  time  the  services  were  rendered 
that  they  were  to  be  paid  for.  Fuller  v.  Fuller's  Estate 
(1898),  21  Ind.  App.  42;  Brown  v.  Yaryan  (1881),  74  Ind. 
305;  Marquess  v.  La  Baw  (1882),  82  Ind.  550;  James  v. 
QiUen  (1892),  3  Ind.  App.  472;  Doan  v.  Dow  (1893),  8  Ind. 
App.  324;  Croxton  v.  Foreman  (1895),  13  Ind.  App.  442; 
McClure  v.  Lenz  (1907),  40  Ind.  App.  56;  'Waechter  v. 
Walters  (1908),  41  Ind.  App.  408. 

"We  think  that  however  deserving  the  appellee  is  shown 
to  h&ve  been,  the  evidence  fails  to  show  a  legal  liability 
against  the  estate  in  her  favor. 

Judgment  reversed. 

i 
1 
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WiNDFAi^L  Natural  Gas,  Mining  &  Oil  Company 
ET  al.  v.  Roe. 

[No.  6,185.    Filed  October  6,  1908.] 

1.  Mechanics*  Liens. — Labor  and  Materials  Entering  Different 
Structure, — ^A  mechanic's  lien  cannot  be  taken  upon  a  structure, 
where  the  labor  and  materials  furnished  entered  Into  a  different 
structure,    p.  280. 

2.  Same. — Joint. — Different  Structures. — A  mechanic's  lien  can  be 
taken  upon  a  number  of  structures  jointly,  where  they  were  built 
or  repaired  under  a  single  contract  with  the  owner  thereof, 
p.  280. 

3.  Pleading.  —  Complaint.  —  Mechanics^  Liens. — Foreclosure. — No- 
tice,— ^A  complaint  for  the  foreclosure  of  a  mechanic's  lien  upon 
a  gas- well  and  a  derrick  house,  situate  upon  different  lots,  which 
fails  to  show  that  the  work  was  ordered  by  the  same  party,  or 
that  they  constituted  parts  of  the  same  structure,  is  bad.    p.  280. 

4.  Mechanics'  Liens. — Notice. — Complaint. — A  notice  for  a  me- 
chanic's lien  must  show  the  amount  due,  to  whom  due,  from 
whom  owing,  and  for  what  due,  and  must  describe  the  property 
so  that  the  owner  may  know  the  property  intended  to  be  charged 
thereby;  and  a  complaint  based  upon  a  notice  omitting  any  of 
such  requisites  is  not  sufficient,    p.  280. 

From  Tipton  Circuit  Court;   J.  F,  Elliott,  Judge. 

Suit  by  William  W.  Roe  against  the  Windfall  Natural 
Gas,  Mining  &  Oil  Company  and  others.  Prom  a  decree  for 
plaintiff,  defendants  appeal.    Reversed. 

Oifford  cfe  Gilford,  for  appellants. 
J.  F.  Pyke,  for  appellee. 

Hadley,  J. — This  is  a  suit  brought  by  appellee  to  fore- 
close a  mechanic's  lien  on  a  gas-well  and  tubing  and  piping 
therein,  and  is  a  companion  case  to  Windfall  Nat.  0<is,  etc., 
Co.  V.  Roc  (1908),  41  Ind.  App.  687.  The  questions  present- 
ed in  this  case,  however,  are  somewhat  different  from  those 
in  the  case  last  cited.  The  notice,  which  formed  the  basis  of 
the  suit,  was  as  follows : 

"To  Windfall  Natural  Gas,  Mining  &  Oil  Company,  and 
all  others  concerned : 
You  are  hereby  notified  that  I  intend  to  hold  a  me- 
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chanic's  lien  on  the  gas- well,  tubing  and  piping  located 
on  lots  one,  two  and  three  in  block  one  of  Fouch's  third 
addition  to  the  town  of  Windfall,  Indiana,  as  well  as 
upon  the  derrick  house  recently  erected  thereon  by  me, 
for  the  sum  of  $66,  for  work  and  labor  done  and  mate- 
rials furnished  by  me  in  the  erection  and  construction  of. 
said  house,  which  work  and  labor  done  and  materials 
furnished  was  done  and  furnished  by  me  at  your  special 
instance  and  request,  and  within  the  last  sixty  days. 

William  W.Boe/' 

The  averments  of  the  complaint,  with  reference  to  said 
notice,  are  to  the  effect  that  appellant  was  a  corporation 
engaged  in  putting  down  and  operating  gas  and  oil-wells; 
that  in  pursuance  of  said  purposes  it  entered  into  a  contract 
with  Norman  W.  Gilchrist  to  drill  a  well  for  said  company 
in  lot  three,  block  one,  in  Fouch's  third  addition  to  the 
town  of  Windfall,  that  appellee  was  a  gas-well  driller,  and 
was  engaged  by  said  Gilchrist  to  assist  in  putting  down 
said  well ;  that  in  so  doing  he  worked  on  said  well  fourteen 
days;  that  under  his  contract  with  said  Gilchrist  he  was  to 
receive  $4.50  per  day;  that  Gilchrist  refused  to  pay  him, 
and  within  sixty  days  after  the  completion  of  the  well  he 
filed  the  notice  set  out.  It  is  also  averred  that  at  the  time 
of  the  preparation  of  said  notice  appellee  had  no  positive 
information  upon  which  of  said  lots  said  well  was  located, 
and  hence  the  notice  was  made  to  cover  all  three  of  the  lots, 
that,  by  mistake,  the  notice  was  made  to  read  that  the  lieu 
was  held  for  work  and  labor  performed  by  appellee  on  the 
derrick  house,  whereas  appellee  performed  no  work  on  any 
derrick  house  for  appellants,  but  that  he  intended  and 
sought  to  give  notice  of  his  intention  to  hold  a  lien  for  work 
on  the  gas-well  he  had  drilled  for  appellant  company ;  that 
after  the  filing  of  said  notice  and  after  the  expiration  of 
sixty  days,  on  the  completion  of  said  well,  he  learned  that 
said  well  was  located  on  said  lot  three,  and  that  said  lot 
three  is  in  the  name  of  Ezra  N.  Todd,  one  of  the  appellants 
herein,  who  was  made  party  to  answer  to  his  interest.  There 
was  a  prayer  in  the  complaint  for  reformation  of  said  notice 
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on  account  of  said  errors  and  for  a  decree  of  foreclosure  on 
the  reformed  notice.  On  the  trial  a  decree  was  entered  for 
appellee,  foreclosing  said  lien  upon  the  gas-well  upon  said 
lot  three. 

It  is  earnestly  contended  that  the  complaint  is  insuflScient, 

for  the  reason  that  the  notice  exhibited,  together  with  the 

averments  in  reference  thereto,  do  not  show  a  lien 

1.  on  the  gas-well  and  tubing  and  piping  therein.    It 
is  well  settled  that  a  lien  may  not  be  had  upon  one 

structure  for  labor  and  materials  entering  into  another  and 
diflferent  structure.  Crawford  v.  Crockett  (1876),  55  Ind. 
220;  HUl  V.  Sloan  (1877),  59  Ind.  181;  Lawton  v.  Case 
(1880),  73  Ind.  60;  Jones  v.  Hall  (1894),  9  Ind.  App.  458; 
deeper  v.  Myers  (1894),  10  Ind.  App.  314;  FarreU  v.  La- 
Fayette  Lumber,  etc.,  Co.  (1895),  12  Ind.  App.  326;  Bamett 
V.  Stevens  (1896),  16  Ind.  App.  420;  Miller  v.  Fosdick 
(1901),  26  Ind.  App.  293. 

A  joint  lien  may  be  had  upon  a  number  of  structures, 

where  they  are  built  or  repaired  under  a  single  contract 

and  are  thus  connected  in  construction  and  owner- 

2.  ship.     In  reality  they  are  to  be  considered  as  one 
building  or  structure.    Premier  Steel  Co.  v.  McEU 

waine-Bichards  Co.  (1896),  144  Ind.  614;  Wilkerson  v. 
Bust  (1877),  57  Ind.  172;  HUl  v.  Braden  (1876),  54  Ind. 
72. 

In  the  case  before  us  the  complaint  does  not  show  that 
the  derrick  house  and  the  well  were  parts  of  the  same  struc- 
ture, or  built  or  owned  by  the  same  parties.    It  does 

3.  show,  however,  that  the  claim  is  for  work  and  labor 
on  a  structure  different  from  that  designated  in  the 

notice. 

The  statute  requires  that  a  notice  to  be  suflScient  to  es- 
tablish a  mechanic's  lien  shall  state  the  amount,  to  whom, 
by  whom  and  for  what,  due,  and  shall  describe  the 

4.  premises  so  that  the  owner  may  know  the  property  in- 
tended to  be  charged.    §8297  Bums  1908,  Acts  1889, 
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p.  257,  §3.  Windfall  Nat,  Oas,  etc.,  Co.  v.  Roe,  supra 
Cohum  V.  Stephens  (1894),  137  Ind.  683,  45  Am.  St.  218 
Maynard  v.  East  (1895),  13  Ind.  App.  432,  55  Am,  St.  238 
Ddton  V.  Hoffman  (1893),  8  Ind.  App.  101. 

The  complaint  is  insufficient  to  warrant  the  foreclosure 
of  a  mechanic's  lien  on  the  gas- well,  for  the  reason  that  the 
notice  which  sought  to  establish  the  lien  is  shown  by  the 
averments  of  the  complaint  to  have  been  defective,  in  that 
it  did  not  correctly  state  for  what  the  lien  was  claimed;  nor 
did  it  correctly  state  from  whom  the  claim  was  due,  since 
there  is  no  contention  that  the  claim  was  due  from  ap- 
pellants, but  was  due  from  Gilchrist. 

Appellee  was  not  in  doubt  or  mistaken  as  to  which  struc- 
ture he  worked  upon.  He  specifically  declares  that  he  per- 
formed no  work  upon  the  derrick  house.  This  was  a  fact 
as  well  known  to  him  at  the  time  he  filed  his  notice  as  when 
he  fUed  his  complaint.  Appellee  seeks  to  avoid  his  error  by 
averring  in  his  complaint  that  he  intended  to  file  his  lien  on 
the  gas-well,  tubing  and  piping  for  work  and  labor  per- 
fonned  thereon  only;  that  he  intrusted  the  work  of  pre- 
paring the  notice  to  a  lawyer  who  prepared  it  in  form,  as 
filed.  But  this  excuse  cannot  relieve  him,  since  the  lien 
can  only  be  obtained  by  filing  the  statutory  notice  in  the 
statutory  way,  and  not  by  an  intention  to  do  so.  Windfall 
Nat,  Gas,  etc.,  Co.  v.  Roe,  supra.  Other  questions  are  pre- 
sented, but  in  our  view  of  the  case  their  consideration  is  un- 


Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrers of  appellants  to  the  amended  complaint. 
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State,  ex  rel.  Voyles,  v.  French  Lick  Springs 

Hotel  Company. 
State,  ex  rel.  Voyles,  v.  West  Baden  Springs 

Company. 

[Nos.  6,399,  6,400.     Filed  November  26,  1907.     Rehearing  denied 
October  6,  1908.] 

1.  CoBPOBATioNS.  —  Information.  —  Quo  Warranto,  — Vnder  §1188 
Burns  1908,  §1131  R.  S.  1881,  the  prosecuting  attorney  is  author- 
ized to  file  an  information  against  a  corporation  where  it  has 
been  guilty  of  abuses  of  its  corporate  privileges,    p.  283. 

2.  Pleadinq.  —  Complaint. — Quo  Warranto, — Corporations. — Fran- 
chises.—  Misuser,  —  Defenses. — An  Information  against  a  hotel 
company  alleging  that  it  constructed  a  large  casino  at  which  men, 
women  and  children  gambled,  that  it  habitually  and  persistently 
violated  the  criminal  laws  and  that  gamblers  congregated  therein, 
received  entertainment  and  engaged  in  their  vocation,  states  a 
cause  of  action,  and  it  is  no  defense  thereto  that  such  company 
successfully  conducted  a  hotel,  or  made  a  certain  form  of  agree- 
ment as  to  the  division  of  the  gambling  spoils,    pp.  283, 286. 

3.  Quo  Wabbanto. — Relators. — Prosecuting  Attorneys, — Voluntary 
Corporations. — ^The  prosecuting  attorney  is  a  proper  relator  In  an 
information  in  the  nature  of  quo  warranto  against  a  hotel  com- 
pany incorporated  under  the  voluntary  associations*  act  (§428(» 
Bums  1908,  Acts  1901,  p.  289,  §1),  though  §4320  Bums  1908,  Acts 
1901,  p.  289,  §29,  authorizes  the  Auditor  of  State  to  investigate 
such  associations  at  any  time,  and  to  report  lmproi>er  conduct  to 
the  Attorney-General  for  action,    p.  284. 

4.  Statutes. — In  Pari  Materia.— Statutes  passed  at  different  times 
concerning  the  same  subject-matter,  and  which  are  not  necessarily 
conflicting,  will  be  deemed  valid,    pp.  285, 287. 

5.  Corporations.  —  Charters. — Implied  Conditions, — Crimes. — For- 
feiture.— Corporations  in  accepting  their  charters,  impliedly  agree, 
upon  condition  of  forfeiture,  to  conduct  their  business  conformably 
to  the  laws  of  the  State,  and  not  to  commit  crimes,    p.  286. 

(J.  Same. — Indictments  Against. — Forfeiture. — Corporations  are  in- 
dictable only  where  a  statute  so  provides ;  but  their  charters  may 
be  forfeited  at  the  suit  of  the  State,    p.  287. 

From  Orange  Circuit  Court ;   Thomas  B,  BusMrh,  Judge. 

Infonnations  by  the  State  of  Indiana,  on  the  relation  of 
Willard  H.  Voyles,  as  Prosecuting  Attorney  for  the  Forty- 
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second  Judicial  District,  against  the  French  Lick  Springs 
Hotel  Company,  and  the  West  Baden  Springs  Company. 
From  judgments  for  defendants,  the  State  appeals.  Re- 
versed. 

Charles  W.  Miller,  Attorney-General,  Willard  H.  Voyles, 
Prosecuting  Attorney,  C.  C.  Hadley,  W.  C.  Oeake  and  H.  M. 
Bowling,  for  the  State. 

Alomo  Oreene  Smith,  Bernard  Korbly,  John  W.  Kern, 
M.  B.  HoUel,  Perry  McCart  and  William  C.  Mitchell,  for 
appellees. 

EoBY,  C.  J. — ^These  actions  were  brought  by  the  State,  on 
relation  of  the  prosecuting  attorney  of  the  forty-second  ju- 
dicial district. 

The  appellees  are  corporations  organized  under  section  one 

of  the  act  of  March  9,  1901  (Acts  1901,  p.  289,  §4286  Bums 

1908) ,  concerning  the  organization  of  voluntary  asso- 

1.  ciations.    The  purpose  of  their  organizations  was  to 
own   and   operate  hotels   and  health  resorts.     The 

theory  upon  which  the  complaints  proceed  is  that  they  have 
abused  their  corporate  privileges  and  franchises  and  that  be- 
cause thereof  their  existence  should  be  terminated.  The  pro- 
cedure followed  is  authorized  by  the  act  of  April  7,  1881 
(§1188  Bums  1908,  §1131  R.  S.  1881). 

The  trial  court  sustained  demurrers  to  the  complaints, 
and  the  correctness  of  its  action  therein  is  duly  presented 
and  is  the  sole  question  for  determination. 

The  averments  of  the  pleadings  show  that  as  a  part  of 

their  enterprises  each  of  appellees  constructed  or  acquired  a 

large  building  called  a  casino,  to  which  men,  women 

2.  and  children  had  free  access,  and  in  which  gambling 
in  many  forms  was  systematically  conducted.    It  is 

averred,  both  generally  and  specifically,  that  the  criminal 
law  was  habitually  and  persistently  violated;  that  the  re- 
sorts had  been  widely  advertised  throughout  the  United 
States  as  places  where  gamblers  would  be  lavishly  enter' 


284  APPELLATE  COURT  OP  INDIANA, 

State,  ex  rel.,  v,  French  Lick  Springs  Hotel  Co. — 42  Ind.  App.  282. 

tained  and  could  engage  in  their  unlawful  practices  with- 
out fear  of  molestation,  and  that  the  local  authorities  were 
unable  to  enforce  the  law.  The  argument  against  the  suffi- 
ciency of  the  facts  stated  in  the  complaints  is  confined  to  the 
proposition  that  the  corporations  are  aflSrmatively  shown  to 
have  successfully  carried  on  the  business  for  the  doing  of 
which  they  were  chartered.  This  argument  does  not  take 
into  account  the  fact  that  the  corporations  a^re  not  charged 
with  nonfeasance  but  with  malfeasance.  To  have  success- 
fully conducted  a  hotel  is  no  answer  to  a  charge  of  con- 
tributing to  the  delinquency  of  children*  It  may  also  be  ob- 
served that  the  form  of  any  agreement  as  to  the  division  of 
spoils  between  persons  engaged  in  the  commission  of  crime 
is  likewise  immaterial.  The  demurrers,  in  so  far  as  they 
raised  the  question  of  insufficient  facts,  should  have  been 
overruled. 

The  further  propositions  argued  are  that  the  prosecuting 
attorney  is  not  a  proper  relator;  that  the  actions  to  termi- 
nate the  existence  of  corporations  organized  under 

3.  the  act  of  1901,  supra,  concerning  the  incorporation 
of  voluntary  associations  can  be  brought  only  on 
the  relation  of  the  Attomey-Greneral,  and  that  the  provisions 
of  said  act  as  to  such  forfeiture  render  the  act,  under  which 
these  proceedings  are  brought,  inapplicable.  Section  1188, 
supra,  provides  as  follows:  **An  information  may  be  filed 
against  any  person  or  corporation  in  the  following  cases: 
*  *  *  Fourth.  Or  where  any  corporations  do  or  omit 
acts  which  amount  to  a  surrender  or  a  forfeiture  of  their 
rights  and  privileges  as  a  corporation,  or  where  they  exer- 
cise powers  not  conferred  by  law." 

Section  1189  Burns  1908,  §1132  R.  S.  1881,  provides  as 
follows:  **The  information  may  be  filed  by  the  prosecuting 
attorney  in  the  circuit  court  of  the  proper  county,  upon  his 
own  relation,  whenever  he  shall  deem  it  his  duty  to  do  so, 
or  shall  be  directed  by  the  court  or  other  competent  au- 
thority.'* 
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Section  4320  Burns  1908,  Acts  1901,  p.  289,  §29,  is  as 
fallows:  ''That  such  association,  at  the  time  of  filing  its  said 
articles  with  the  Secretary  of  State,  shall  likewise  file  a  copy 
thereof  in  the  office  of  the  Auditor  of  State  of  the  State  of 
Indiana  and  shall  also  file  in  the  office  of  the  Auditor  of 
State,  from  time  to  time,  written  or  printed  copies  of  its 
constitution  and  all  by-laws  thereafter  adopted;  and  said 
Auditor  of  State  shall  have  power  to  examine  any  such  as- 
sociation at  any  time,  and  if  upon  any  such  examination 
said  Auditor  of  State  shall  find  that  any  such  association 
is  doing  a  business  not  authorized  by  law,  he  shall  notify 
such  association  to  cease  doing  such  unauthorized  business, 
and  such  association  shall  at  once  cease  doing  such  unau- 
thorized business;  and  if  such  association  shall  fail  or  re- 
fuse to  cease  doing  such  unauthorized  business,  or  shall  be 
insolvent,  then  in  either  such  event  the  Auditor  of  State 
shall  notify  the  Attorney-General  of  the  result  of  such  ex- 
amination and  condition,  and  the  Attorney-General  shall 
thereupon  be  authorized  to  institute  proceedings  for  in- 
junction, for  a  receiver  or  for  a  judgment  of  ouster  by  pro- 
ceedings in  quo  warranto,  or  for  sequestration  of  property, 
or  such  other  legal  proceedings  as  may  be  necessary  or 
proper  in  the  premises." 

The  rules  by  which  acts  of  the  legislature  inconsistent 
with  one  another  are  construed  and  considered  are  elabo- 
rately stated  in  the  briefs  of  respective  counsel.  They 

4.  are  not  regarded  as  material  to  these  controversies, 
for  the  reason  that  the  act  of  1901,  supray  is  not  in- 
consistent with  the  discharge  of  his  duty  by  the  prosecuting 
attorney.  Under  §4320,  supra,  the  Auditor  of  State  is  given 
authority  to  examine  corporations,  and,  when  he  finds  them 
doing  a  business  not  authorized  by  law,  to  notify  them  to 
cease  doing  such  unauthorized  business,  and  upon  their 
failure  so  to  cease,  or  upon  insolvency,  to  notify  the  Attor- 
ney-General, who  shall  thereupon  be  authorized  to  insti- 
tute proceedings,  etc. 


^ 
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The  State  does  not  charter  corporations  to  commit  crime. 
**  Every  private  corporation,  in  accepting  its  charter,  im- 
pliedly undertakes  and  agrees,  upon  condition  of  for- 
5.    feiture,  that  it  will  exercise  the  rights  and  privi- 
leges conferred  upon  it  in  furtherance  of  the  ob- 
jects and  purposes  of  its  creation  and  not  otherwise,  and 
that  it  will  so  conduct  its  affairs  that  it  shall  not  become 
dangerous  to  the  safety  or  well-being  of  the  state  or  com- 
munity in  and  with  which  it  transacts  business."     2  Wa- 
terman, Corporations,  §381.    And  see  2  Clark  &  Marshall, 
Priv.  Corp.,  §314b,  p.  877. 

The  institution  of  a  proceeding  on  the  relation  of  the 
prosecuting  attorney  puts  it  within  the  power  of  the  State  to 
enforce  the  duty  owing  to  it  by  its  creature,  and  to 
3.    forfeit  franchises  for  acts  which  in  many  instances 
are  not  punishable  by  indictment.    The  power  of  ex- 
amination conferred  upon  the  Auditor  of  State  was  not  in- 
tended as  a  protection  to  corporations  conducting  gambling 
houses.    The  power  conferred  upon  the  Auditor  may  or  may 
not  be  exercised.     If  it  is,  the  Attorney-General  thereby 
acquired  authority  to  institute  proceedings,  but  there  is 
nothing  in  the  act  indicating  a  purpose  to  confer  upon  the 
Auditor  of  State  those  powers  which  belong  to  the  courts 
and  their  ofiBcers. 

The  prosecuting  attorney  was  a  proper  relator,  and  the 
judgments  are  therefore  reversed,  and  the  causes  remanded, 
with  instructions  -to  overrule  the  demurrers  to  the  com- 
plaints, and  for  further  proceedings  not  inconsistent  here- 
with. ^ 
Hadley,  J.,  took  no  part  in  the  decision  of  this  case. 
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On  Petition  for  Rehearing. 

RoBT,  J. — ^An  implied  condition  which  goes  with  every 
grant  of  corporate  power  is  that  the  corporation  thus  cre- 
ated by  the  State  will  not  violate  the  criminal  law. 

5.  See  texts  cited  in  original  opinion;  also  Rex  v.  Pas- 
more  (1789),  3  T.  R.  199,  246;  People,  ex  rel,  v.  Uti- 

calns.  Co.  (1818),.  15  Johns.  *358,  8  Am.  Dec.  243 ;  Trustees 
Dartmouth  College  v.  Woodward  (1819),  4  Wheat.  518,  658, 
4L.  Ed.  629;  State  Bank  v.  State  (1823),  1  Blackf.  ^267; 
Columbian  Athletic  Club  v.  State,  ex  rel.  (1895),  143  Ind. 
98,  28  L.  R.  A.  727,  52  Am.  St.  407.    Corporations  are  \ 

6.  indictable  only  when  the  legislature  has  specifically 
provided  that  they  may  be  proceeded  against  {State 

V.  SMivan  County  Agricultural  Society  [1896],  14  Ind. 
App.  369;  State  v.  Ohio,  etc.,  B.  Co.  [1864],  23  Ind.  362), 
and  such  provision  has  been  made  in  a  limited  number  of 
cases  only.  See  Columbian  Athletic  Club  v.  State,  ex  rel. 
(1895),  143  Ind.  98,  28  L.  R.  A.  727,  52  Am.  St.  407;  Para- 
gon  Paper  Co.  v.  State  (1898),  19  Ind.  App.  314;  Acme 
PeHilizer  Co.  v.  State  (1905),  34  Ind.  App.  346,  107  Am. 
St.  190. 

The  practical  difficulty  of  enforcing  penalties  against  ag- 
gregations of  capital,  and  the  inefficiency  of  such  penalties, 
may  lead  to  future  provisions  whereby  the  owners  will  be 
made  responsible  for  corporate  crimes,  and  imprisoned 
therefor,  as  only  natural  persons  can  be,  but  the  State  is 
not  now  entirely  without  remedy.  It  lias  not  created  an 
artificial  person  above  the  law  and  superior  in  power  to  its 
creator.  When  the  implied  condition,  before  referred  to, 
is  disregarded,  and  the  corporations  enter  upon  an  aggres- 
sive course  of  lawlessness,  they  may,  in  such  proceedings  as 
the  ones  at  bar,  be  deprived  of  existence,  thereby  reaping 
the  reward  of  their  own  wrongdoing. 
Petition  overruled. 
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Whiteley  Malleable  Castings  Company 
V.  Wishon. 

[No.  6,214.    FUed  October  7,  1908.] 

1.  Pleading. — Complaint. — Master  and  Servant. — Statutory  Duty. 
— Factory  Act. — A  complaint  counting  upon  a  violation  of  section 
nine  of  the  factory  act  (Acts  1899,  p.  231,  §8029  Burns  1908)  must 
show  that  the  plaintlfT  was  injured  by  reason  of  the  failure  of  the 
owner  to  safeguard  an  appliance  specifically  enumerated,  in  such 
section,  or  one  of  the  same  clasa    p.  292. 

2.  Same. — Complaint. — Master  and  Servant. — Factory  Act. — ^A  com- 
plaint alleging  that  the  defendant  operated  a  factory  containing 
rattlers  set  in  motion  by  a  friction-wheel,  that  tbe  operaticm  of 
such  machinery  when  unguarded  is  dangerous,  that  defendant 
negligently  failed  to  guard  such  machinery  and  the  gearings  there- 
of, though  it  was  practicable  to  do  so,  and  by  reason  thereof 
plalntiflT  was  injured,  states-  a  cause  of  action,    p.  293. 

3.  Words  and  Phrases. — **Gearing"— Factory  Act. — Master  and 
Servant. — Statutes. — The  word  **gearing"  as  used  in  section  nine 
of  the  factory  act  (Acts  1899,  p.  231,  §8029  Bums  1908)  imports 
a  factory  equipment  by  which  motion  imparted  to  one  portion  of 
a  machine  is  transmitted  to  another,    p.  293. 

4.  BAME.—^Friction-WheeV*— Factory  Act.—"Oearing.**~^A  •fric- 
tion-wheel" is  a  wheel  for  the  transmission  of  motion  by  means 
of  surface  friction  instead  of  teeth;  and  such  wheel,  together 
with  rattlers  thereto  attached,  is  within  the  class  of  appliances, 
denominated  "gearing,"  as  mentioned  in  section  nine  of  the  fac- 
tory act  (Acts  1899,  p.  231,  §8029  Bums  1908).    p.  293. 

5.  Trial. — Answers  to  Interrogatories. — Master  and  Servant. — Fac- 
tory Act. — Contributory  Negligence. — ^Answers  to  interrogatories 
to  the  jury  showing  that  plaintiff,  while  standing  at  the  end  of  a 
rattler,  undertook  to  throw  an  iron  casting  Into  such  rattler,  and 
in  so  doing  he  slipped,  his  hand  being  caught  between  the  un- 
guarded friction  wheel  and  the  rattler,  causing  injury,  are  not  ir- 
reconcilable with  a  general  verdict  for  plaintifT.  though  if  he  had 
stood  at  the  side  of  such  rattler  in  performing  his  work,  the 
injury  would  not  have  happened,    p.  294. 

a  Master  and  Servant. — Assumption  of  Risk.'-Factory  Act. — ^The 
servant  does  not  assume  risks  caused  by  the  master's  violation  of 
section  nine  of  the  factory  act  (Acts  1899,  p.  231,  §8029  Bums 
1908).    p.  296. 
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7.  Trial. — Instructions. — Master  and  Servant. — Choice  of  Ways. — 
Knowledge. — An  instruction  that  If  there  were  two  ways  of  per- 
forming a  service — a  safe  and  an  unsafe  way — and  the  plain ti ft 
toolc  the  unsafe  way,  he  would  be  guilty  of  contributory  negli- 
gence, is  incorrect,  since  it  should  have  included  plaintiffs  knowl- 
edge of  such  ways  and  his  voluntary  selection  of  the  unsafe  way. 
p.  297. 

8.  Same. — Allegations.  —  Evidence. — Choice  of  Ways. — Verdict.— 
Where  the  complaint  alleged  that  the  plaintiff  attempted  to  pitch 
an  iron  casting  into  a  rattler,  while  standing  at  the  end  thereof, 
which  was  a  proper  place  to  do  such  work,  a  general  verdict  for 
plaintiff  constitutes  a  finding  that  such  was  a  proper  place  to  do 
8Dch  work.    p.  297. 

9.  Same. — Instructions. — Master  and  Servant, — Scope  of  Employ- 
ment.— Harmless  Error. — It  is  harmless  error  to  refuse  to  In- 
struct that,  under  section  nine  of  the  factory  act  (Acts  1899,  p. 
231,  §8029  Bums  1908),  a  servant  injured  while  outside  the 
scope  of  his  employment,  cannot  recover  for  injuries  caused  by  the 
master's  violation  of  said  act,  where  the  jury  is  fully  Instructed 
as  to  the  issues  and  as  to  the  evidence  required  in  order  that 
plaintiff  may  recover,    p.  297. 

10.  Same. — Instructions. — Defective. — Curing. — Master  and  fifen?- 
fl»f.— Instructions  failing  to  include  the  statements  that  the  serv- 
ant cannot  recover  if  at  the  time  of  the  Injury  he  was  hot  exercis- 
ing due  care,  and  that  he  would  not  be  guilty  of  contributory, 
negligence  if  he  exercised  due  care  to  avoid  the  Injury,  are  not 
prejudicial,  where  such  points  were  fully  covered  in  other  in- 
structions,   p.  298. 

11.  Same. — Instructions. — Issues. — Where  the  instructions  are  con- 
fined within  the  issues  and  the  evidence  they  cannot  be  considered 
erroneous,    p.  299. 

12.  Appeal. — Weighing  Evidence. — Where  there  is  some  evidence 
tending  to  support  every  material  allegation  In  a  complaint,  the 
Judgment  will  not  be  reversed  for  want  of  evidence,    p.  299, 

3.  EvinENCE. — Industrious  Hahit. — Stoift  Manner  of  Work.— Master 
and  Servant. — In  an  action  by  a  servant  against  his  master  for 
personal  injuries  caused  by  an  unguarded  machine,  the  admis- 
sion in  evidence  of  plaintiff's  habits  of  industry  and  of  the  rapid- 
ity of  the  work  required  of  him,  or  of  the  custom  of  employes  in 
doing  the  work  required,  or  that  the  plaintiff  was  prevented  from 
doing  his  work  In  the  ordinary  manner  by  reason  of  the  position 
of  another  servant,  was  not  prejudicial  to  defendant    p.  300. 

Prom  Delaware  Circuit  Court;  Joseph  0.  Leffler,  Judge. 

Vol.  4a— 19 
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Action  by  Granville  H.  Wishon  against  the  Whiteley  Mal- 
leable Castings  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Ralph  8,  Gregory  and  Walter  J.  Lotz,  for  appellant. 
Edward  R,  Templer,  Van  L.  Ogle  and  Oeorge  H.  Koons, 
for  appellee. 

Myers,  J. — Appellee  brought  this  action  against  appel- 
lant to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  appellant's  failure  to  guard  a  certain 
friction- wheel  and  machinery  as  required  by  the  factory  act. 
Acts  1899,  p.  231,  §9,  §8029  Bums  1908.  The  issue  was 
formed  by  a  complaint  in  one  paragraph,  to  which  a  de- 
murrer was  overruled,  and  an  answer  in  general  denial. 
Trial  by  jury.  General  verdict  in  favor  of  appellee.  Over 
appellant's  motion  for  a  new  trial  judgment  for  $1,250  was 
rendered  on  the  verdict;  With  the  general  verdict  the  jury 
returned  answers  to  164  interrogatories.  The  overruling  of 
the  demurrer  to  the  complaint  is  assigned  as  error. 

Two  objections  are  urged  against  the  complaint:  (1)  It 
is  argued  that  the  complaint  does  not  allege  that  the  de- 
vice in  question  could  have  been  guarded  without  rendering 
it  useless  for  the  purpose  for  which  it  was  intended.  (2) 
That  it  fails  to  show  that  the  friction-wheel  and  machiner}' 
in  question  were  of  the  kind  designated  in  the  statute  to  be 
guarded. 

The  complaint  shows,  among  other  facts,  that  a  part  of 
appellant 's  machinery  used  in  the  manufacture  of  its  goods, 
and  situated  in  its  manufacturing  establishment,  were  iron 
structures  called  rattlers;  that  each  of  said  rattlers  was 
about  four  feet  long  and  three  feet  in  diameter,  ^barrel 
shaped,  set  to  revolve  in  a  frame  work,  and  all  made  of 
iron;  that  said  rattlers  were  set  in  pairs  on  either  side 
of  a  countershaft,  and  were  made  to  revolve  by 
belting,  pulley-wheel,  line  shaft,  gearing,  belting,  wheels 
and  machinery  connected  therewith  by  power  from  a  motor 


MAY  TERM,  1908.  291 

Whiteley,  etc^  Castings  Co.  v.  Wlshon— 42  Ind.  App.  288. 

dynamo,  en^e  and  boiler;  that  fastened  on  the  end  of 
this  shaft,  and  about  four  feet  above  the  floor  of  the  room, 
was  a  friction-wheel  about  ten  inches  in  diameter,  with  a 
friction  surface  of  about  five  inches  in  width;  that  by 
means  of  a  lever  the  friction  surface  around  the  end  of 
the  rattlers  was  brought  in  contact  with  said  wheel,  and  the 
rattlers  thereby  were  made  to  revolve  as  a  part  of  the  ma- 
chinery used  by  appellant  in  the  manufacture  of  its  goods. 
The  use  of  said  rattlers,  the  manner  in  which  they  were 
filled  and  emptied,  and  the  method  of  stopping  and  starting 
them  were  fully  described.  The  complaint  characterized  ap- 
pellee's employment  as  that  of  floomian.  His  duties  were 
to  take  iron  on  trucks  from  the  annealing  room  to  what  was 
known  as  the  rattling  room,  and  to  assist  in  loading  said  rat- 
tlers with  said  iron.  The  complaint  alleges  that  during  all 
the  time  appellee  was  engaged  in  said  work,  and  at  the  time 
he  was  injured,  said  rattlers  and  the  friction-wheel,  which 
constituted  a  part  of  said  rattling  machines  and  the  gearing 
thereof,  were  negligently  left  wholly  unguarded,  and  when 
mnning  were  dangerous  to  the  lives  and  limbs  of  the  em- 
ployes, of  which  appellee  was  one,  while  working  around 
the  same;  that  "it  was  practical  and  proper  for  the  de- 
fendant to  have  said  rattling  machine,  said  pulley-wheel, 
•  •  •  friction-wheel  and  machinery  of  every  kind,  char- 
acter and  nature,  composing  said  parts  of  said  rattling  ma- 
chines, properly  guarded,  •  •  •  and  to  cause  the  same 
to  be  kept  effectually  and  properly  guarded  when  in  use;'' 
that  said  rattler  and  friction-wheel  could  be  operated  as  well 
with  the  guard  thereon;  that  the  rattler  when  not  in  mo- 
tion was  within  one-half  inch  of  the  friction-wheel,  which 
continued  to  revolve  upon  the  shaft;  that  while  appellee 
was  engaged  in  discharging  his  duties  to  appellant  under 
his  employment,  by  assisting  in  filUng  one  of  said  rattlers, 
his  right  hand  was  caught  between  the  revolving  friction- 
wheel  and  rattler,  whereby  it  was  crushed  and  injured.  The 
machine  in  question,  as  particularly  described  in  the  com- 
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plaint,  may  be  better  understood  by  reference  to  the  fol- 
lowing cut:  , 


A,  B,  C  and  D  indicate  four  ratUen;  E,  frames ;  F.  puUey  wheel;  G,  shaft;  H,  frictioD-whed ; 
I,  raised  frictions  on  rattlers ;  J,  rattler  not  in  motion,  and  being  loaded  at  Ume  of  Injury. 

It  has  often  been  affirmed  as  a  rule  of  pleading  that  a 

party  can  have  the  benefit  of  a  statute  only  by  pleading 

facts  showing  himself  clearly  within  its  provisions. 

1.  Ft  Wayne  Iron,  etc,  Co.  v.  Parsell  (190T),  168  Ind. 
223.  In  the  case  at  bar  the  statute  upon  which  this 
action  is  founded  does  not  specifically  name  a  friction- 
wheel  as  an  appliance  or  machine  to  be  guarded.  It  does 
provide  that  gearing,  shafting,  **and  machinery  of  every 
description  therein  shall  be  properly  guarded."  This  stat- 
ute has  been  construed  by  the  appellate  tribunals  of  this 
State  as  applying  to  certain  specifically  named  appurte- 
nances or  equipments  of  manufacturing  establishments,  and 
all  other  machinery  or  appliances  within  the  class  desig- 
nated as  vats,  pans,  etc.  LUporte  Carriage  Co,  v.  Sullen^ 
der  (1905),  165  Ind.  290;  Bemis  Indianapolis  Bag  Co,  v. 
Krentler  (1907),  167  Ind.  653;  National  Fire  Proofing  Co. 
V.  Roper  (1906),  38  Ind.  App.  600. 

The  question  here  is:  Does  the  pleading  show  a  breach 
by  appellant  of  a  statutory  duty?    It  appears  that  the  rat- 
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tiers  were  set  in  motion  by  means  of  a  friction-wheel. 

2.  Appellee's  hand  was  caught  between  the  wheel  and 
rattlers,  and  thereby  injured.     It  appears  that  the 

appliance  or  machinery  when  in  motion  was  dangerous  to 
the  lives  and  limbs  of  the  persons  there  employed,  and  that 
it  could  have  been  eflPectually  and  properly  guarded,  and 
could  have  been  operated  as  well  with  the  guards  thereon. 
These  facts,  while  not  as  clearly  stated  as  they  might  be, 
suJGciently  show  that  the  appliances  which  caused  the  in- 
jury could  have  been  ** properly  guarded"  without  render- 
ing the  machinery  useless  for  the  purpose  for  which  it  was 
intended  to  be  operated.  M.  8.  Huey  Co.  v.  Johnston 
(1905),  164  Ind.  489;  Kintz  v.  Johnson  (1906),  39  Ind. 
App.  280. 

Was  the  equipment  or  machine  in  question  one  which  the 

statute  required  appellant  to  guard?    The  statute  uses  the 

word  ** gearing"  as  designating  a  factory  equipment 

3.  to  be  guarded.     The  word  ** gearing"  is  defined  as 
"the  parts  by  which  motion  imparted  to  one  portion 

of  an  engine  or  machine  is  transmitted  to  another;"     a 
"friction- wheel,"  as  **one  of  the  wheels  in  frictional  gear- 
ing,"    and  ** frictional  gearing"  as  ** wheels  which 

4.  transmit  motion  by  surface  friction  instead  of  teeth." 
Webster's  Diet.    The  friction-wheel  as  here  described 

was  used  for  transmitting  motion  to  the  rattlers,  and  is 
within  that  class  of  appliances  termed  by  the  statute  as 
"gearing."  The  wheel  and  the  rattlers  were  constructed 
with  a  friction  surface,  and  with  reference  to  each  other. 
The  motion  imparted  to  the  wheel  was  transmitted  to  the  rat- 
tlers by  surface  friction.  The  appliance,  as  constructed  and 
nsed  by  appellant,  was  fully  covered  by  the  word  **  gear- 
ing" found  in  the  statute,  and  required  to  be  **  properly 
guarded."  The  complaint  was  suflBcient  to  withstand  the 
objections  urged  against  it. 
Appellant's  motion  for  judgment  on  the  answers  to  in- 
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terrogatories,  notwithstanding  the  general  verdict,  was  over- 
ruled, and  this  ruling  is  assigned  as  error. 

Appellant  insists  that  the  answers  to  the  interrogatories 

show  that  appellee  at  the  time  he  received  his  injury  was 

not  exercising  ordinary  care,  and  was  not  at  the  time 

5.  acting  Iq  the  line  of  his  employment,  and  that  he 
selected  an  unsafe,  instead  of  a  safe,  way  to  do  his 
work.  From  the  interrogatories  we  learn  that  appellee  on 
August  9,  1905,  was  in  the  employ  of  appellant  in  the  an- 
nealing room  and  the  south  rattling  room  in  the  capacity  of 
what  was  known  as  a  floorman.  But  the  exact  duties  of  a 
floorman  are  not  shown.  Immediately  prioi  to  the  accident 
appellee  was  engaged  in  trucking  iron  castings  from  the  an- 
nealing room  into  the  rattling  room  and  piling  the  same 
about  the  rattlers.  The  rattlers  were  set  in  pairs,  lengthwise 
east  and  west.  Between  the  castings  and  rattlers,  on  the 
north  side,  was  a  clear  space  about  two  feet  in  width.  While 
the  south  rattler  of  the  west  pair  and  the  friction-wheel 
which  ran  said  rattlers  were  in  motion,  appellee  appeared 
from  the  annealing  room  with  a  load  of  castings,  and 
stopped  near  the  center  of  the  west  end  of  said  pair  of  rat- 
tlers. The  north  rattler  was  not  running,  and  was  being 
jBlled  with  castings  taken  from  the  pile  on  the  north  side,  by 
a  party  standing  in  said  vacant  space.  Appellee  undertook 
to  throw  into  the  west  end  of  the  north  rattler  a  piece  of 
casting  weighing  about  twenty  pounds.  In  doing  this  he 
slipped,  and  his  hand  was  caught  between  the  friction-wheel 
and  the  south  rattler  and  was  injured.  The  top  of  the  fric- 
tion-wheel was  about  four  feet  above  the  floor  of  the  room. 
The  wheel  was  unguarded  and  in  plain  view  of  appellee, 
who  had  good  eyesight  and  hearing.  No  doubt  had  appellee 
thrown  the  casting  into  the  rattler  from  the  side  instead  of 
from  the  end  the  accident  would  not  have  happened,  but 
the  answers  are  not  such  as  to  warrant  us  in  saying  that 
reasonable  men  would  not  differ  in,  their  opinion  aa   to 
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whether  the  act  of  throwing  the  casting  into  the  rattler,  as 
was  done  by  appellee,  was  negligent;  and  it  not  appearing 
that  appellee,  in  assisting  to  fill  the  rattler,  was  a  mere  vol- 
unteer, or  that  he  knowingly  violated  the  master's  orders, 
or  that  the  act  was  so  glaringly  dangerous  that  an  ordinarily 
prudent  person  would  not  have  attempted  it,  we  would  not 
be  justified  in  concluding  that  the  answers  are  so  antagonis- 
tic to  the  general  verdict  that  both  cannot  stand,  and  the 
ruling  of  the  trial  court  must  be  affirmed.  City  of  Jefferson- 
vUle  V.  Gray  (1906),  165  Ind.  26;  Indianapolis  Traction, 
etc.,  Co.  V.  Kidd  (1906),  167  Ind.  402,  7  L.  R.  A.  (N.  S.) 
143;  Farmers,  etc.,  Ins.  Assn.  v.  Stewart  (1906),  167  Ind. 
544;  Inland  Steel  Co.  v.  Smith  (1907),  168  Ind.  245;  Tuck- 
er d-  Dorsey  Mfg.  Co.  v.  Staley  (1907),  40  Ind.  App.  63; 
Chicago,  etc.,  R.  Co.  v.  Turner  (1904),  33  Ind.  App.  264; 
Union  Traction  Co.  v.  Sullivan  (1906),  38  Ind.  App.  513. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
assigned  as  error.  Under  this  assignment  it  is  first  argued 
that  the  court  erred  in  refusing  to  give  instructions  num- 
bered ten,  eleven  and  twelve  tendered  by  appellant,  and  in 
giving  six,  eight  and  nine  submitted  by  appellee,  and  twen- 
ty-one and  twenty-two  on  its  own  motion.  The  instructions 
tendered  and  refused  present  two  propositions:  (1)  That 
the  master,  under  the  statute,  is  not  liable  in  damages  to  a 
servant  for  injuries  sustained  because  of  a  neglect  to  guard 
machinery,  if,  at  the  time  of  his  injury,  the  servant  was 
pursuing  an  unsafe  way  in  which  to  do  his  work,  when  a 
safe  way  might  have  been  followed;  (2)  that  a  servant 
camiot  recover  damages  for  an  injury  received  on  account 
of  the  neglect  of  the  master  to  guard  machinery,  if,  at  the 
time  of  the  injury,  the  servant  was  acting  without  the  line 
of  his  employment,  or  was  engaged  in  doing  that  which  he 
was  not  required  to  do  by  virtue  of  his  employment. 

The  question  of  assumed  risk  is  not  in  this  case.  Davis 
Coal  Co.  V.  Polland  (1901),  27  Ind.  App.  697;   American 
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Car,  etc,  Co.  v.  Clark   (1904),  32  Ind.  App.  644; 

6.  Buehner  Chair  Co.  v.  Feulner  (1905),  164  IncL  368; 
Davis  V.  Mercer  Lumber  Co.  (1905),  164  Ind.  413. 
As  we  have  said,  the  complaint  shows  that  appellant  could 
and  should  have  yarded  the  machinery  in  question,  the 
neglect  to  do  which  is  charged  to  be  the  proximate  cause  of 
appellee's  injury. 

The  complaint  also  alleges  that  appellee  was  employed 
by  appellant  in  'the  capacity  of  what  was  kntwn  as  a  floor- 
man  ;  that  the  duties  of  a  floorman  were  to  truck  iron  from 
the  annealing  room  to  the  rattling  room,  and  there  to  un- 
load the  same  either  upon  the  floor  or  into  the  rattlers  as 
'  ordered  by  the  men  in  charge  of  that  room,  and  to  assist  in 
filling  the  rattlers;  that  he  had  no  other  or  further  instruc- 
tion with  reference  to  his  duties  or  the  manner  of  doing  his 
work;  **that  said  rattling  machines  were  filled  either  from 
the  side  or  from  the  end  on  which  the  friction-wheel  is  situ- 
ated;'' that  the  noises  made  by  the  rattling  machines  were' 
so  great  that  the  employes  there  at  work  were  unable  to  hear 
or  talk  to  one  another,  and  the  work  of  the  floormen  when 
therein  was  directed  by  signs  and  gestures  given  to  them  by 
the  employes  in  charge  of  the  rattling  room ;  that  appellee, 
while  engaged  in  trucking  iron  from  the  annealing  room 
into  the  rattling  room,  and  when  near  the  end  of  a  rattling 
machine  then  being  filled,  was  signaled  by  one  of  the  men 
in  charge  of  that  room  to  unload  a  part  of  the  iron  into  that 
rattler;  that,  in  obedience  to  the  signal,  he  took  from  his 
truck  a  piece  of  iron  and  threw  it  over  the  end  of  the  rat- 
tler and  into  the  same;  that  while  thus  engaged  his  hand 
was  caught  in  the  unguarded  machinery  and  injured;  that 
it  was  proper  to  load  said  rattler  from  the  place  where  ap- 
pellee stood  at  the  time  he  was  injured. 

The  instructions  submitting  the  first  proposition  were 
faulty,  in  that  they  omit  the  element  of  knowledge.  Steph- 
ens V.  American  Car,  etc.,  Co.  (1906),  38  Ind.  App.  414. 
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If  the  rattlers  could  be  filled  from  two  positions — side 

7.  and  end — one  dangerous  and  the  other  not  danger- 
ous, appellee  could  not  be  held  to  have  made  a 
choice  of  methods  of  performing  his  work,  unless  he  knew, 
or  by  the  exercise  of  reasonable  care  he  must  have  known 
and  comprehended,  the  probable  hazard  attending  each.  If 
he  had  this  knowledge,  and  voluntarily  selected  the  more 
dangerous  of  the  two  methods  open  to  him  of  performing  the 
service,  he  would  be  guilty  of  contributory  negligence. 
Stephens  v.  American  Car,  etc.,  Co.,  supra. 

By  other  instructions  the  jury  were  told  that  before  ap- 
pellee could  recover  in  this  action  he  must,  by  a  preponder- 
ance of  the  evidence,  prove  all  of  the  material  alle- 

8-  gations  of  his  complaint.  As  we  have  seen,  the  com- 
plaint tendered  the  issue  that  it  was  proper  to  load 
the  rattlers  from  the  end,  and  that  appellee,  as  one  of  the 
floormen,  was  performing  his  work  in  the  usual  and  ordi- 
nary way. 

Referring  to  the  second  proposition,  it  has  been  held  that 

§8029,  supra,  was  intended  for  the  protection  of  employes, 

whose  duties  required  them  to  work  in  the  immediate 

9.  vicinity  of  the  factory  equipment  required  to  be 
guarded.  LaPorte  Carriage  Co.  v.  Sullender,  supra. 
So  that  if  appellee's  employment  did  not  require  him  to 
work  in  the  immediate  vicinity  of  the  machinery  in  ques- 
tion, or  if  he  undertook  to  perform  a  service  not  required 
of  him  by  appellant,  and  in  the  performance  of  which  he 
was  injured,  in  either  case  appellant  would  not  be  liable  in 
damages  for  such  injury,  and  the  proposed  instruction  pro- 
ceeding upon  that  theory  might  properly  have  been  given. 
But  the  other  instructions  which  informed  the  jurors  as 
to  the  issues  they  were  called  upon  to  try,  and  the  facts 
necessary  to  be  found  before  they  would  be  authorized  to 
return  a  verdict  for  appellee,  warrant  the  conclusion  that 
the  jurors  could  not  have  been  misled  or  appellant's  defense 
prejudiced  by  the  refusal  to  give  the  requested  instructions. 
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The  error,  if  any,  was  harmless.  §407  Burns  1908,  §398  R. 
S.  1881. 

Considering  the  instructions  offered  by  appellee,  and  by 

the  court  given  to  the  jury,  it  is  argued  that  instruction  six 

was  defective,  for  the  reason  that  it  failed  to  tell 

10.  the  jury  that  appellee  could  not  recover  damages  re- 
sulting proximately  from  appellant's  neglect  to  per- 
form a  statutory  duty,  if  at  the  time  appellee  was  not  in 
the  exercise  of  ordinary  care.  And  referring  to  instruction 
eight,  it  is  insisted  that  it  was  not  enough  when  instructing 
the  jurors  as  to  liablity  of  the  master  under  the  factory  act 
to  tell  them  that  the  servant  will  not  be  charged  with  con- 
tributory negligence  if  he  exercised  due  care  and  diligence, 
under  all  the  circumstances,  to  avoid  the  injury.  Instruc- 
tion nine,  in  substance,  told  the  jury  that  the  servant  does 
not  assume  the  risks  arising  from  the  master's  disregard 
of  his  statutory  duties,  and  is  claimed  to  be  erroneous,  for 
the  reason  that  nothing  was  said  as  to  the  duty  of  the  serv- 
ant to  exercise  ordinary  care.  The  objections  offered  by 
appellant  to  these  instructions  might  be  worthy  of  careful 
consideration,  were  it  not  for  the  fact  that  the  court  in  in- 
struction nine  told  the  jury  that  appellee  was  required  to 
exercise  due  care  and  diligence  under  all  the  circumstances 
to  avoid  the  injury.  In  instruction  twelve  the  jury  was 
told  that  if  the  plaintiff  was  employed  to  place  castings  in 
the  rattlers  in  question,  as  alleged  in  his  complaint,  and 
had  a  right,  by  yirtue  of  his  employment,  to  go  to  the  place 
where  he  was  at  the  time  of  the  occurrence  complained  of, 
nevertheless,  while  in  such  place  and  at  such  time  he  was 
bound  to  exercise  ordinary  care  and  prudence  on  his  part, 
ordinary  care  being  that  degree  of  care  and  foresight  which 
a  discreet  and  cautious  individual  would  or  ought  to  use 
if  the  whole  risk  of  loss  were  to  be  his  own  exclusively,  and 
if  the  jury  found  that  the  plaintiff  had  a  right  to  be  where 
he  was  at  the  time  of  the  occurrence  complained  of  in  the 
performance  of  his  duty,  as  alleged  in  the  complaint,  he 
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was,  nevertheless,  bound  to  exercise  his  owa  faculties  so  as 
to  avoid  danger  if  he  could  reasonably  avoid  it,  and  any 
failure  on  his  part  to  do  so,  however  slight,  if  it  contributed 
proximately  to  the  injury  complained  of,  would  prevent 
him  from  recovering  any  damages  for  such  injury.  By  in- 
struction fourteen  the  jurors  were  told,  in  substance,  that 
although  they  found  that  a  machine  required  to  be  guarded 
was  in  fact  unguarded,  and  the  duties  of  the  servant  brought 
him  in  close  proximity  to  such  unguarded  machine,  such 
servant  must  exercise  reasonable  care  on  his  part  in  the  use 
of  or  in  working  about  such  unguarded  machine,  and  if  by 
his  own  negligence  he  proximately  contributes  to  his  injury, 
he  cannot  recover.  And  the  mere  fact  that  the  statute  re- 
quired certain  machinery  and  devices  to  be  guarded  does 
not  relieve  the  servant  from  exercising  reasonable  care  on 
his  part  in  relation  thereto. 

^e  cannot  agree  with  appellant's  construction  of  instruc- 
tions twenty-one  and  twenty-two,  nor  do  we  agree  that  the 
jury  could  have  misunderstood  them.     One  of  the 

11.   questions  before  the  jury  was  whether  appellee  at 
the  time  of  the  accident  was  acting  in  the  line  of  his 
employment,  and  instruction  twenty-one  was  directed  to 
that  particular  phase  of  the  case.    Twenty-two  had  refer- 
ence only  to  certain  facts  which  the  jury  might  consider  in 
assessing  damages.    These  facts,  being  within  the  issues  and 
pertinent  to  the  evidence,  were  items  for  which  appellee  was 
entitled  to  compensation.     The  objections  to  these  instruc- 
*  tions  are  not  well  taken. 

It  is  next  insisted  that  there  is  no  evidence  to  support  cer- 
tain material  facts  without  which  the  verdict  cannot  stand. 
It  is  true  that  every  material  fact  necessary  to  sup- 
12.  port  the  verdict  must  be  founded  upon  legal  evidence, 
or  the  judgment  will  be  reversed.    Prom  the  evidence 

disclosed  by  the  record  in  this  case  we  are  clearly  of  the 

opinion  that  the  verdict  in  this  respect  is  well  supported. 

Wle  there  was  a  sharp  conflict  in  the  evidence  as  to  cer- 
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tain  material  facts,  we  are  not  at  liberty  to  interfere  with 
the  jury's  conclusion  on  these  matters,  for  to  do  so  would 
require  us  to  weigh  the  evidence,  and  this,  we  cannot  do. 
The  judgment  will  not  be  disturbed  for  want  of  evidence. 

Lastly,  a  new  trial  is  asked  on  the  ground  that  the  court 
erred  in  admitting  certain  evidence.    Upon  a  careful  con- 
sideration of  this  evidence  we  are  not  impressed  with 

13.  the  idea  that  it  was  important  that  the  jury  should 
know  that  appellee  was  industrious  before  the  acci- 
dent, or  how  fast  he  had  to  work  while  in  the  employ  of  the 
appellant.  It  could  not  have  influenced  the  jury.  The  tes- 
timony of  one  witness  as  to  the  habit  or  custom  of  the  em- 
ployes in  filling  the  rattlers  from  the  end  when  they  could 
not  get  to  the  side  was  certainly  not  prejudicial  to  appel- 
lant's theory  that  it  was  appellee's  duty  to  perform  his  work 
from  the  side  instead  of  from  the  end  of  the  rattler.  Testi- 
mony was  admitted  to  show  the  conditions  existing  about,  the 
rattler  at  the  time  of  the  accident.  There  is  also  evidence 
tending  to  show  that  at  the  time  of  the  accident  an  employe 
of  appellant  was  filling  the  rattler  from  the  side,  and  this 
fact  is  offered  by  appellee  as  an  excuse  for  his  assisting  in 
filling  the  rattler  from  the  end.  Admitting  that  there  was 
a  passageway  around  the  rattler,  free  from  inanimate  ob- 
struction, the  evidence  was  competent  as  bearing  upon  the 
question  of  care  exercised  by  appellee. 

Objection  is  made  to  the  admission  of  evidence  in  answer 
to  two  other  questions,  but  it  is  apparent  that  the  evidence 
to  which  objection  is  made  was  not  prejudicial  to  appellant,* 
and  therefore  not  suflScient  cause  for  reversing  the  judg- 
ment. 

Judgment  affirmed. 
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Berkey  et  al.  v.  Tipton  Light,  Heat  &  Power 
Company  et  al. 

[No.  6,451.    Filed  June  11,  1908.    Rehearing  denied  October  7,  1906.] 

1.  AppeaJm— Parties. — Where  a  complaint  was  filed  against  Philip 
McArdle  and  others,  and  an  amended  paragraph  was  subsequently 
filed  against  Peter  McArdle  and  others,  to  which  defendants  de- 
murred, a  decree  being  entered  for  "defendants,"  an  appeal  there- 
from in  which  Philip  McArdle,  but  not  Peter  McArdle,  is  named 
as  a  party  to  the  assignment  of  errors,  must  be  dismissed  for 
want  of  Jurisdiction,    p.  301. 

2.  Same. — Parties, — How  Shown. — Where  the  assignment  of  errors 
names  Philip,  instead  of  Peter  McArdle,  as  an  appellee,  the  appeal 
will  be  dismissed  unless  the  record  itself  shows  that  they  are 
ftifferent  names  for  the  same  person,  or  that  Peter  McArdle  is 
answering  for  Philip  McArdle ;  and  the  fact  that  the  appeal  was 
taken  in  term  does  not  affect  the  case.    p.  308. 

3.  Same. — TermrTime. — Requisites. — A  term-time  appeal  is  per- 
fected only  by  the  due  filing  of  a  proper  bond  in  the  circuit  court, 
and  the  filing  of  a  transcript  on  appeal,  together  with  an  assign- 
ment of  errors  properly  naming  all  of  the  parties  thereto,    p.  303. 

Prom  Howard  Superior  Court;  B.  F.  Harness,  Judge. 

Suit  by  Philip  Berkey  and  others.    From  a  decree  for  de- 
fendants, plaintiffs  appeal.    Appeal  dismissed. 

Oifford  &  Gifford;  for  appellants. 
Oglebay  &  Oglebay,  for  appellees. 

Hadley,  J. — This  was  a  suit  by  appellants  against  ap- 
pellees for  an  injunction.    We  are  confronted  by  a  juris- 
dictional question  presented  in  a  motion  to  dismiss. 
1.    The  record  discloses  that  the  original  complaint  in 
two  paragraphs  was  filed  by  appellants  against  the 
Tipton  Light,  Heat  &  Power  Company  and  Philip  McArdle ; 
that  upon    affidavit    the    venue    was    changed    from  the 
Tipton    Circuit    Court    to    the    Howard    Superior    Court. 
Thereafter     appellants     filed     an     amended     first     para- 
graph of  complaint,   naming  the   Tipton   Light,   Heat  & 
Power  Company  and  Peter  McArdle  as  defendants,  Philip 
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McArdle  not  being  named  therein  or  made  a  party  thereto. 
Thereafter  the  record  shows  that  the  appellee  company  and 
Peter  McArdle  each  filed  a  separate  demurrer  to  the  amend- 
ed first  paragraph  of  complaint,  each  of  said  demurrers  be- 
ing sustained.  Appellants  withdrew  the  second  paragraph 
of  complaint,  refused  to  plead  further,  and  judgment  was 
rendered  on  said  amended  first  paragraph,  **that  plaintiffs 
take  nothing  and  that  the  defendants  recover  of  plaintiffs 
their  costs  in  this  suit  expended.*' 

In  the  assignment  of  errors  Philip  McArdle  is  named  as 
appellee,  and  Peter  McArdle  is  not  named  therein.  The 
first  assignment  of  error  is  that  the  court  erred  in  sustain- 
ing the  separate  demurrer  of  appellee  Philip  McArdle  to  ap- 
pellants'  amended  first  paragraph  of  complaint.  The  record 
does  not  show  that  Philip  McArdle  filed  any  such  demurrer. 
It  is  therefore  shown  that  the  cause  of  action  was  instituted 
against  the  Tipton  Light,  Heat  &  Power  Company  and  Philip 
McArdle;  that  afterwards,  by  amended  complaint,  Peter 
McArdle  was  brought  into  the  suit,  and  upon  the  ruling 
upon  this  amended  complaint  a  joint  judgment  was  ren- 
dered in  favor  of  said  company  and  Peter  McArdle.  This  is 
the  only  judgment  rendered  in  the  cause,  and  is  the  judg- 
ment appealed  from.  It  is  therefore  sought  in  this  appeal  to 
reverse  a  judgment  in  which  Peter  McArdle  has  an  interest 
without  making  him  a  party  to  the  appeal.  This,  under  our 
well-settled  practice,  cannot  be  done,  the  rule  being  that  the 
assignment  of  errors  must  be  against  the  persons  in  whose 
favor  the  alleged  erroneous  ruling  was  made.  Braden  v. 
Leihenguth  (1890),  126  Ind.  336;  Waldrip  v.  McConnell 
(1908),  ante,  54;  Moon  v.  Cline  (1895),  11  Ind.  App.  460. 

It  is  manifest  that  this  court  has  no  jurisdiction  to  reverse 
a  judgment  in  favor  of  Peter  McArdle  without  his  having 
been  made  a  party  to  the  appeal. 

Appeal  dismissed. 

Roby,  J.,  absent. 
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On  Petition  for  Rehearing. 

Hadlby,  J. — Appellants,  upon  a  petition  for  rehearing, 

insist  that  since  Philip  McArdle  was  answering  to  the  name 

of  Peter  McArdle,   this   court   should   not   dismiss 

2.  the  appeal,  since  it  is  jurisdiction  of  the  person 
and  not  the  name  that  should  control    There  might 

be  something  in  this  contention  if  there  was  anything  in 
the  record  to  show  that  Philip  McArdle  was  answering  for 
Peter  McArdle,  or  that  they  are  different  names  .for  the 
same  person.  The  record  does  not  disclose  any  such  fact. 
The  names  Philip  McArdle  and  Peter  McArdle  are  not 
idem  sonans,  and  cannot  be  presumed  to  represent  one  and 
the  same  person.  If  there  was  anything  in  the  record  to 
show  that  Peter  McArdle  was  within  the  jurisdiction  of 
this  court  a  different  question  might  be  presented.  But 
there  is  not.  The  fact  that  this  is  a  term-time  appeal  does 
not  alter  the  question.  While  it  may  be  true  that  the  notice 
of   appeal    in    term  is  a  notice    to    all    parties  to 

3.  the  judgment  that  the  appeal  will  be  taken,  this  notice 
alone  gives  this  court  no  jurisdiction,  unless  followed 

by  the  filing  of  a  bond  in  the  lower  court,  and  the  filing 
in  this  court  of  a  transcript  and  an  assignment  of  errors, 
nammg  all  parties  to  the  judgment. 

In  addition  to  the  authorities  cited  in  the  original  opinion 
we  add:  Qarside  v.  Wolf  (1893),  135  Ind.  42;  Gregory  v. 
Snuih  (1894),  139  Ind.  48;  Hunderlock  v.  Dundee  Mort- 
gage,  etc,  Co.  (1892),  88  Ind.  139. 

Petition  for  rehearing  overruled. 
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Slider  et  al.  v.  Indianapolis  &  Louisville 
^  Traction  Company. 

[No.  6,410.    Filed  June  30,  1908.    Rehearing  denied  October  7,  1908.1 

1.  Eminent  Domain. — Preliminary  Hearing. — Questions  Present- 
able,— Exceptions, — Interurban  Railroads. — Upon  the  preliminary 
hearing  of  a  proceeding  in  eminent  domain,  and  before  the  ap- 
pointment of  appraisers  therein,  the  landowner  may  contest  the 
plaintiffs  right  to  condemn  the  lands  in  question;  and  such 
question  is  presented  by  the  filing  of  proper  exceptions  to  the 
petition,    p.  309. 

2.  Pleading. — Complaint — Conclusions. — Eminent  Domain, — A  \y^ 
tit  ion  for  the  condemnation  of  lands  alleging  "that  the  change 
of  line  of  said  road  is  desirable,  with  a  view  to  a  more  easy 
ascent  and  descent  to  and  from"  a  certain  turnpike,  is  a  con- 
clusion, and  is  insufficient    p.  309. 

3.  Same.  —  Complaint.  —  Conclusions.  —  Eminent  Domain, — ^An  al- 
legation in  a  i>etition  in  an  eminent  domain  proceeding  •*that 
the  plaintiff  has  been  unable  to  agree  with  the  owner  for  the 
purchase  of  said  land  for  the  puri^ose  of  such  change  in  the  high- 
way" is  a  conclusion,  but  being  in  the  language  of  the  statute 
(§930  Burns  1908,  Acts  1905.  p.  59,  §2),  Is  sufficient,    p.  309. 

4.  Appeal. — Judgment. — Eminent  Domain. — Where  the  record  iu 
an  eminent  domain  case  shows  that  "from  said  order  overruling 
said  t)bjections  [to  the  iwtition  for  condemnation!  and  the  ap- 
pointment of  said  appraisers,  the  defendants  pray  an  appeal," 
the  appeal  taken  must  be  held  to  be  from  the  overruling  of  such 
objections  and  from  the  appointment  of  appraisers,    p.  310. 

From  Clark  Circuit  Court ;  Harry  C.  Montgomery,  Judge. 

Eminent  domain  proceeding  by  the  Indianapolis  &  Louis- 
ville Traction  Company  against  Mary  A.  Slider  and  another. 
Prom  an  interlocutory  order  overruling  defendants'  objec- 
tions to  the  complaint  and  appointing  appraisers,  defend- 
ants appeal.     Reversed. 

J.  K.  Marshy  for  appellants. 
Joseph  A.  McKee,  for  appellee. 

CoMSTOCK,  J. — Appellee  filed  its  complaint  in  the  court 
below,  alleging,  in  substance,  that  it  is  an  electric  railroad 
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« 
company  and  a  corporation  organized  under  the  laws  of  the 

State  of  Indiana,  having  the  right  to  exercise  the  power  of 
eminent  domain  for  public  use  imder  the  statutes  of  the 
State,  and  desires  to  exercise  such  power;  that  defendant 
Mary  A.  Slider  is  the  owner  of  the  land  hereinafter  de- 
scribed, which  plaintiff  desires  to  condemn,  and  that  Henry 
Slider  is  her  husband;  that  the  right  of  way  and  track  of 
plaintiff  crosses  the  highway  which  joins  the  Sellersburg 
and  Memphis  turnpike  at  Slate  cut,  in  survey  No.  167,  in 
Union  township,  Clark  county,  Indiana,  immediately  west 
of  said  Sellersburg  and  Memphis  turnpike;  that  the  use 
plaintiff  intends  to  make  of  the  lands  sought  to  be  appro- 
priated is  for  a  highway  for  the  purpose  of  changing  the 
line  of  the  highway  at  Slate  cut,  in  Union  township,  Clark 
county,  Indiana,  being  survey  No.  167  of  the  Illinois  grant, 
and  diverting  the  highway  which  joins  the  Sellersburg  & 
Memphis  turnpike  at  said  Slate  cut  Southwardly,  a  distance 
of  223  feet,  more  or  less,  and  then  joining  with  the  Sellers- 
burg and  Memphis  highway;  that  it  is  desirable  that  a 
change  in  the  line  of  said  highway  be  made,  for  the  reason 
that  at  said  Slate  cut,  where  said  road  joins  the  Sellersburg 
and  Memphis  turnpike,  there  is  a  vertical  cut  of  fourteen 
feet  to  the  grade  of  the  right  of  way  of  plaintiff  company, 
and  that  the  change  of  line  of  said  road  is  desirable,  with 
a  view  to  a  more  easy  ascent  and  descent  to  and  from  the 
same  and  the  Sellersburg  and  Memphis  turnpike.  It  states 
the  general  route  and  termini  of  plaintiff's  right  of  way, 
the  width  of  the  land  desired  to  be  appropriated,  and 
the  survey  number  in  which  the  land  is  located.  The  com- 
plaint also  alleges  that  the  plaintiff  has  been  unable  to  agree 
with  the  owner  for  the  purchase  of  said  land  to  be  con- 
demned, and  that  the  land  sought  to  be  appropriated  in- 
cludes only  a  part  of  the  tract  of  land  owned  by  said  Mary 
A.  Slider.  It  concludes  with  the  prayer  that  three  disin- 
terested freeholders  of  Clark  county,  Indiana,  be  appointed 
Vol.  42—20 
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to  assess  the  defendants'  damages  by  reason  of  such  appro- 
priation, and  that,  upon  payment  of  such  damages  by  the 
plaintiff,  such  lands  shall  become  a  part  of  the  road  and 
highway  crossed  by  the  right  of  way  of  plaintiff  in  such 
manner  and  on  such  terms  as  the  adjacent  parts  of  said 
highway  are  held  for  highway  purposes. 

Appellants  appeared  and  filed  their  objections  in  writ- 
ing to  said  complaint,  which  objections  are  substantially 
as  follows:  The  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  proceedings,  has  no  jurisdiction  of  the  sub- 
ject-matter of  the  action,  no  jurisdiction  of  the  person  of 
the  defendant,  nor  the  person  of  either  of  said  defendants ; 
that  said  plaintiff  has  no  right  to  exercise  the  power  of  emi- 
nent domain  for  the  use  sought  and  set  forth  in  its  com- 
plaint; that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants  or  either 
of  such  defendants;  that  plaintiff  is  not  authorized  or  em- 
powered by  law  to  exercise  the  right  of  eminent  domain 
for  the  purpose  of  changing  the  public  highway  and  relo- 
cating the  same  upon  and  over  a  different  route  as  sought  in 
the  complaint. 

The  court  overruled  each  of  said  objections,  and  appointed 
three  disinterested  freeholders  of  Clark  county  to  assess 
damages  which  the  owner  of  the  real  estate,  herein  asked  to 
be  condemned,  might  sustain  and  be  entitled  to  by  reason  of 
such  appropriation,  to  which  appointment  of  appraisers  the 
defendants  excepted,  and  from  the  order  overruling  said  ob- 
jections and  the  appointment  of  said  appraisers  the  defend- 
ants took  this  appeal 

For  error  appellants  assign  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  court  erred  in  overruling  the  pbjectipns  of  appellants  to 
the  complaint  and  in  overruling  appellants'  objections  to 
the  appointment  of  viewers ;  that  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence  and  is  contrary  to 


MAY  TERM,  1908.  307 

Slider  c.  Indianapolis,  etc.,  Traction  Co. — 42  Ind.  App.  304. 

law,  and  that  the  court  erred  in  appointing  viewers  as  asked 
bj  appellee,  without  having  heard  any  evidence  in  support 
of  the  complaint  or  of  any  fact  therein  alleged. 

The  action  is  a  special  proceeding  founded  upon  §§929-940 
Bums  1908,  Acts  1905,  p.  59,  Acts  1907,  p.  306.    Section 

929,  supra,  among  other  things  provides:  ''That  any  person, 
corporation,  or  other  body  having  the  right  to  exercise  the 
power  of  eminent  domain  for  any  public  use,  under  any 
statute,  existing  or  hereafter  passed,  and  desiring  to  exer- 
cise such  power,  shall  do  so  only  in  the  manner  provided  in 
this  act  except  as  otherwise  provided  herein.  Before  pro- 
ceeding to  condemn,  such  person,  corporation  or  other  body, 
may  enter  upon  any  land  for  the  purx>ose  of  examining  and 
surveying  the  property  sought  to  be  appropriated  or  right 
sought  to  be  acquired ;  and  shall  make  an  effort  to  purchase 
for  the  use  intended  such  lands,  right  of  way,  easement  or 
other  interest  therein  or  other  property  or  right."    Section 

930,  supra,  provides:  **If  such  person,  corporation  or  other 
body  shall  not  agree  with  the  owner  of  the  land,  or  other 
property  or  right  or  with  such  guardian,  touching  the  dam- 
ages sustained  by  such  owner,  as  provided  in  the  last  section, 
the  person,  corporation  or  other  body  so  seeking  to  condemn 
may  file  a  complaint  for  that  purpose  in  the  office  of  the 
clerk  of  the  circuit  or  superior  court  of  the  county  where 
such  land  or  other  property  or  right  is  situated.    Such  com- 
plaint shaU  state,"  etc.    (Here  follows  what  the  complaint 
is  required  to  state.)    Section  931,  supra,  provides:  **Upon 
the  filing  of  such  complaint  the  clerk  shall  issue  a  notice, 
which  shall  contain  the  names  of  the  parties,  a  general  de- 
scription of  the  whole  property,  a  statement  of  the  public 
use  for  which  it  is  sought,  a  reference  to  the  complaint  for 
descriptions  of  the  respective  parcels,  and  requiring  the  de- 
fendants to  appear  on  a  day,  to  be  fixed  by  the  plaintiff  by 
indorsement  on  the  complaint,  and  show  cause  why  the  prop- 
erty described  should  not  be  condemned  as  prayed  for  in 
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the  complaint."  Section  932,  supra,  provides:  **Upon  re- 
turn of  such  notice  •  •  •  the  court  or  judge  in  vacation 
being  satisfied  of  the  regularity  of  the  proceedings,  and  the 
right  of  the  plaintiff  to  exercise  the  power  of  eminent  do- 
main for  the  use  sought,  shall  appoint  three  disinterested 
freeholders  of  the  county  to  assess  the  damages,  or  the  bene- 
fits and  damages,  as  the  case  may  be,  which  the  owner  or 
owners  severally  may  sustain,  or  be  entitled  to,  by  reason  of 
such  appropriation."  Section  933,  supra,  provides:  "Any 
defendant  may  object  to  such  proceedings  on  the  ground  that 
the  court  has  no  jurisdiction  either  of  the  subject-matter  or 
of  the  person,  or  that  the  plaintiff  has  no  right  to  exercise 
the  power  of  eminent  domain,  for  the  use  sought,  or  for  any 
other  reason  disclosed  in  the  complaint  or  set  up  in  such 
objections.  Such  objections  shall  be  in  writing,  separately 
stated  and  numbered,  and  shall  be  filed  not  later  than  the 
first  appearance  of  such  defendant ;  and  no  pleadings  other 
than  the  complaint  and  such  statement  of  objections  shall 
be  allowed  in  such  cause,  except  the  answer  provided  for  in 
section  eight  [§936,  supra]  of  this  act:  Provided,  that 
amendments  to  pleadings  may  be  made  upon  leave  of  court. 
If  any  such  objection  shall  be  sustained,  the  plaintiff  may 
amend  his  complaint  or  may  appeal  to  the  Supreme  or 
Appellate  Court  from  such  decision,  as  and  in  the  manner 
that  appeals  are  taken  from  final  judgments  in  civil  actions. 
•  •  •  But  if  such  objections  are  overruled  the  court,  or 
judge,  shall  appoint  appraisers  as  provided  for  in  this  act; 
and  from  such  interlocutory  order  overruling  such  objections 
and  appointing  appraisers  such  defendants,  or  any  of  them, 
may  appeal  to  the  Supreme  or  Appellate  Court  •  •  •  in 
the  manner  that  appeals  are  taken  in  final  judgments  in  civil 
actions,'*  etc.  We  deem  it  unnecessary  to  refer  to  other  sec- 
tions of  the  act  in  question.  No  question  is  raised  as  to  the 
time  when  the  objections  were  filed. 

It  has  been  held  by  the  Supreme  Court  that  under  §933, 
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supra,  by  the  objections  provided  for,  a  preliminary  hearing 
might  be  had  by  which  the  landowner  might  con- 

1.  trovert    the    right    of    the    plaintiff    in    proceed- 
ing    to     condemn     and     appropriate     his     lands, 

and  therefore  have  all  such  questions  determined 
and  disposed  of  by  the  judge  in  vacation  or  the 
court  in  term  time,  as  the  case  might  be,  before  making  the 
interlocutory  order  appointing  appraisers  to  assess  dam- 
ages, as  in  Morrison  v.  Indiariapolis,  etc.,  R.  Co.  (1906),  166 
Ind.  511.  By  the  language  of  the  notice  or  summons  the 
owner  is  required  to  appear  on  the  day  fixed  and  show  cause 
why  his  property  should  not  be  condemned  as  prayed  for 
in  the  complaint.  The  method  prescribed  for  doing  this  is 
by  filing  his  written  objections. 

The  allegation  of  the  complaint,  *'that  the  change  of  line 

of  the  said  road  is  desirable,  with  a  view  to  a  more  easy 

ascent  and  descent  to  and  from  the  same  and  the 

2.  Sellersburg  and  Memphis  turnpike,"  is,  as  claimed 
by  appellant,  a  conclusion  and  not  a  statement  of 

fact.    The  averment,  **that  the  plaintiff  has  been  unable  to 
agree  with  the  owner  for  the  purchase  of  said  land 

3.  for  the  purpose  of  such  change  in  the  highway,"  also 
excepted  to,  would  be  insufficient  as  a  mere  inference, 

but  for  the  fact  that  it  employs  the  language  prescribed 
by  the  statute. 

From  Morrison  v.  Indianapolis,  etc,  B.  Co.,  supra,  at  page 
523,  we  quote :  '*It  will  be  noted  that  the  first  section  of  the 

statute  in  controversy  provides  that  any  person,  cor- 
1.    poration,  or  other  body  having  the  right  to  exercise 

the  power  of  eminent  domain  for  any  public 
use  under  any  existing  statute,  before  proceeding  to 
condemn  'shall  make  an  effort  to  purchase  for  the 
use  intended  such  lands,  right  of  way,'  etc.  It  is 
apparent,  then,  that  among  the  essential  facts  which 
wmatitute    the    very    foundation    of    the    proceeding    at 
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bar  were  that  the  plaintiflf  is  a  corporation  which,  under  the 
statute  of  this  State,  was  invested  with  the  right  to  exercise 
the  power  of  eminent  domain  and  that  it  had  as  a  condition 
precedent  made  an  effort  to  purchase  the  property  which  it 
sought  to  condemn  for  the  use  intended.  These  facts,  at 
least,  the  appellee  was  required  to  establish  as  preliminary  to 
its  right  to  demand  that  the  court  make  an  interlocutory 
order  appointing  appraisers.  That  the  statute  in  controversy 
contemplates  or  intends  that  all  preliminary  questions  shall 
be  determined  and  settled  by  the  judge  or  court  before  the 
appointment  of  appraisers,  or  any  proceeding  had,  fixing  or 
assessing  the  landowner's  damages,  fully  accords  with  the 
policy  of  law  and  sound  reason,  and  is  manifestly  what  the 
legislature  intended  under  the  provisions  of  section  five. 
Cincinnati,  etc.,  R.  Co.  v.  McFarland  [1864],  22  Ind.  459; 
Lake  Shore,  etc.,  R.  Co.  v.  Cincinnati,  etc.,  R.  Co.  [1889], 
116  Ind.  578;  Oreat  Western,  etc.,  Oil  Co.  v.  Hawkins 
[1903],  30  Ind.  App.  557,  and  cases  there  cited;  O^Hare  v. 
Chicago,  etc.,  R.  Co.  [1891],  139  111.  151,  28  N.  E.  923." 

Judgment  reversed,  with  instructions  to  sustain  appellants' 
objections  to  the  complaint,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Watson,  J.,  did  not  participate.     . 

On  Petition  for  Rehearing. 

CoMSTOCK,  J. — In  the  petition  for  a  rehearing  and  in  the 
argument  in  support  thereof  it  is  said  that  the  following 

statement  in  the  opinion,  to  wit,  **the  court  over- 
4.    ruled  each  of  said  objections,  and  appointed  three 

disinterested  freeholders  of  Clark  county  to  assess 
damages  which  the  owner  of  the  real  estate  herein  asked  to 
be  condemned,  might  sustain  and  be  entitled  to  by  reason  of 
such  appropriation,  to  which  appointment  of  appraisers  the 
defendants  excepted,  and  from  the  order  overruling  said  ob- 
jections and  the  appointment  of  said  appraisers,  the  defend- 
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ants  took  this  appeal,"  is  incorrect.  It  is  claimed  that  the 
appeal  was  not  taken  from  the  order  overruling  such  ob- 
'  jection,  and  the  appointment  of  said  appraisers.  We  quote 
from  the  record:  '*And  the  court  being  advised  in  the 
premises  now  appoints  John  Scheller,  Robert  Houser  and 
George  D.  Jackson,  three  disinterested  freeholders  of  Clark 
county,  Indiana,  to  assess  the  damages  which  the  owner  of 
the  real  estate,  herein  asked  to  be  condemned,  may  sustain 
and  be  entitled  to  by  reason  of  such  appropriation,  and  the 
clerk  of  this  court  is  directed  to  issue  the  proper  notice  and 
warrant  to  said  appraisers  to  make  said  appraisement,  under 
his  hand  and  the  seal  of  this  court,  which  is  now  done,  to 
which  appointment  of  appraisers  the  defendants  except,  and 
from  said  order  overruling  said  objections  and  appointment 
of  said  appraisers,  the  defendants  pray  an  appeal  to  the 
Appellate  Court  of  Indiana,  which  appeal  is  granted  by  the 
court  upon  the  defendants'  filing  with  the  clerk  of  this 
court  a  bond  in  the  penalty  of  $100  with  sufficient  surety, 
*  •  •  said  bond  to  be  filed  within  ten  days  from  the  date 
hereof,'*  etc.  Said  order  was  entered  December  29,  1906, 
and  on  January  3,  1907,  within  the  time  fixed,  the  bond  was 
duly  filed  and  approved.  The  statement  in  the  opinion  ex- 
cepted to  is  thus  shown  to  be  fully  sustained  by  the  record. 
While  further  consideration  (induced  by  the  petition  for  a 
rehearing)  of  the  questions  presented  by  the  appeal  leads 
to  the  conclusion  that  it  should  be  overruled,  we  deem  it 
necessary  to  refer  only  to  the  alleged  mistake  of  fact. 
Petition  overruled. 
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Hanley  et  al.  v.  Mason  et  al. 

[No.  6416.    Filed  July  1,  190S.    Petition  for  a  rehearing  dismissed 
October  8,  1908.] 

1.  MoBTOAOES. — Bill8  to  Redeem, — Equity. — Where  a  complaint  is 
filed  alleging  that  plaintiffs  are  the  owners  in  fee  simple  of  cer- 
tain lands,  that  a  mortgage  thereon  was  executed  by  their 
ancestor,  that  such  mortgage  was  foreclosed  without  making 
them  parties,  that  a  decree  of  sale  was  entered,  the  land  sold 
thereunder,  the  defendants  being  the  purchasers,  such  complaint 
further  asking  for  an  accounting,  and  offering  to  pay  the  amount 
due,  and  praying  for  permission  to  redeem  from  such  mortgage, 
such  proceeding  constitutes  an  equitable  suit  to  redeem,    p.  319. 

2.  Trial. — Theory, — Parties  will  be  bound  by  a  suit  according  to 
the  theory  of  the  pleadings  adopted  upon  the  trial,  where  no  objec- 
tions were  taken  thereto,  and  where  such  theory  was  carried  into 
the  decree,    p.  319. 

3.  Judgment. — Final. — Redemption. — Mortgages. — A  decree  in  a 
suit  to  redeem  and  for  partition  setting  out  that  the  plaintiffs  shall 
have  one  year  in  which  to  redeem,  that  if  redemption  be  not  then 
made  they  shall  take  nothing  and  shall  pay  the  costs,  that  the 
land  is  indivisible  and  that  it  be  sold  and  the  costs  paid  accord- 
ing to  interest,  is  final,  and  the  parties  are  bound  thereby,    p.  319. 

4.  Tbial. — Finding. — Judgment. — Redemption, — A  statement  in  a 
decree  in  a  suit  to  redeem,  that  plaintiffs  shall  redeem  by  paying 
to  the  defendants  within  one  year  the  amount  stipulated,  and 
that  uiK)n  failure  to  do  so  they  take  nothing  and  the  suit  to  be 
dismissed  at  their  costs,  is  not  a  mere  finding,  but  is  a  binding 
order  of  the  court,    p.  320. 

5.  Partition.  —  Redemption.  —  Commissioners, —  Reports. — Accept- 
ance.— Effect. — Where,  in  a  suit  to  redeem  and  for  partition,  a 
commissioner  is  appointed,  the  decree  providing  that  plaintiffs 
shall  have  one  year  in  which  to  redeem,  in  default  of  which  they 
shall  take  nothing  and  their  suit  shall  be  dismissed  at  their 
costs,  and  the  commissioner  fails  within  the  year  to  sell  such 
lands,  and  reix^rts  such  fact  and  asks  to  be  discharged  if  plain- 
tiffs' title  had  failed  because  of  their  failure  to  redeem,  and  the 
court  thereupon  approves  such  report,  discharges  such  commis- 
sioner, and  strikes  the  cause  from  the  docket,  such  ord^  is  bind- 
ing upon  the  plaintiffs,    p.  321. 

6.  Estoppel. — Conduct, — Trial. — Judgment, — Parties  to  a  salt  are 
e8toi)i>ed  from  questioning  the  theory  thereof  adopted  by  the  trial 
court,  or  the  decree  entered  therein,  where  they  made  no  objec- 
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tions  thereto  and  for  a  long  period  of  time  acquiesced  therein, 
pp.  321, 324. 

7.  Judgment. — Ambiffuoua, — Meaning. — How  Ascertained. — Where 
a  decree  Is  ambiguous,  the  court  in  determining  its  scope  and 
meaning  may  examine  the  pleadings  and  other  proceedings  in  the 
cause,    p.  321. 

&  MoKiQAQEs.'^Redemption.—Decree.'— Collateral  Attack, — ^While 
a  strict  foreclosure  of  a  mortgage  cannot  be  had  as  against  the 
legal  owners  of  land,  if  the  legal  owners  file  a  suit  to  redeem 
and  the  decree  gives  them  one  year  in  which  to  do  so,  failing 
therein  they  were  to  take  nothing  and  their  suit  to  be  dismissed 
at  their  costs,  they  are  bound  thereby,  especially  on  a  collateral 
attack  in  a  suit  wherein  they  seek  to  quiet  their  title,    p.  322. 

9.  JuDGicENT. — Collateral  Attack. — ^A  Judgment,  however  erroneous, 
camiot  be  collaterally  attacked,  where  the  court  had  Jurisdiction 
of  the  parties  and  subject-matter,    p.  322. 

10.  MoBTGAOES. — Suits  to  Redeem.— Decrec. — Where  plaintiffs  sue 
to  redeem  from  the  lien  of  a  mortgage,  and  the  court  finds  in  their 
favor  giving  one  year  in  which  to  pay  such  lien,  and  providing  that 
in  case  of  failure  they  take  nothing  by  their  suit  and  pay  the 
costs,  their  failure  to  comply  with  such  decree  completely  bars 
their  future  assertion  of  title,    p.  323. 

11.  Appeal. — Petition  for  a  Rehearing. — Notice. — Notice  to  the 
adverse  party  is  not  necessary  in  the  filing  of  a  petition  for  a  re- 
hearing,   p.  325. 

12.  Same. — Petition  for  a  Rehearing. — Requisites. — ^A  petition  for 
a  rehearing  must  specifidally  point  out  the  alleged  errors  in  the 
court's  decision,    p.  325, 

13.  Same. — Petition  for  a  Rehearing. — Briefs. — ^A  petition  for  a 
rehearing,  unsupported  by  argument,  presents  no  question,  and 
will  be  dismissed,    p.  326. 

Prom  Wells  Circuit  Court ;  Charles  W.  Watkins,  Special 
Judge. 

Suit  by  George  B.  Mason  and  others  against  Mary  Hanley 
and  others.  Prom  a  decree  for  plaintiffs,  defendants  appeal. 
(For  decision  on  petition  to  dismiss  see  40  Ind.  App.  180.) 
Affirmed. 

Ilamilton  cfe  Brown,  Abram  Simmons  and  Frank  C.  Dailey, 
for  appellants. 
Beaton  &  Yaple,  for  appellees. 

Hadley,  J. — ^Appellees  filed  a  complaint  in  the  usual  form 
against  appellants  to  quiet  title  to  certain  real  estate  in  Wells 
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county.  Appellants  filed  an  answer  in  general  denial ;  cause 
tried,  and  decree  entered  in  favor  of  appellees,  quieting 
their  title  to  said  land.  Appellants  moved  for  a  new  trial, 
which  motion  was  overruled.  This  ruling  is  assigned  as 
error. 

It  appears  from  the  evidence  that  on  March  11,  1869, 
Rachel  Higgs  became  the  owner  of  the  real  estate  in  con- 
troversy, and  continued  the  owner  thereof  until  June  18, 
1869,  on  which  date  she,  with  her  husband,  conveyed  said 
land  to  George  W.  Keeler,  and  on  August  12,  1869,  said 
Keeler  conveyed  said  land  to  Michael  Hanley,  the  ancestor 
of  appellants,  which  deed  was  duly  recorded.  On  April  19, 
1869,  said  Rachel  Higgs  and  husband  mortgaged  said  land 
to  Sophia  Bartley.  In  1871  said  Sophia  Bartley  and  hus- 
band brought  suit  against  said  Rachel  Higgs  and  husband 
for  foreclosure  of  said  mortgage,  but  making  no  other  per- 
sons parties  thereto.  Judgment  of  foreclosure  was  entered, 
the  land  sold  under  the  decree,  and  purchased  by  John  S. 
Bartley,  husband  of  said  Sophia.  A  sheriff's  deed  was  exe- 
cuted and  delivered  to  said  Bartley,  conveying  said  lands  to 
him  under  said  decree.  Bartley  thereupon  entered  into  pos- 
session of  said  land.  Bartley  afterwards  conveyed  the  land 
to  John  C.  Crandall  and  wife.  Crandall  reconveyed  the 
lands  to  Bartley,  and  the  Bartleys  afterwards  conveyed  the 
lands  to  Josephus  Mason,  ancestor  of  appellees. 

In  September,  1882,  appellants  brought  suit  against  said 
John  S.  Bartley  and  Sophia  Bartley,  Mary  E.  Lovall,  John 
Hanley,  Rebecca  Branstrater  and  others,  averring  that  ap- 
pellants and  Mary  E.  Lovall,  John  Hanley  and  Rebecca 
Branstrater  were  the  heirs  of  Michael  Hanley,  deceased. 

The  complaint  was  in  two  paragraphs ;  the  first  being  in 
the  usual  form  of  a  suit  to  quiet  title,  and  the  second  aver- 
ring the  purchase  of  said  real  estate  by  said  Keeler  and  the 
sale  of  the  same,  on  August  12,  1869,  by  him  to  said  Michael 
Hanley,  subject  to  the  Higgs  mortgage  to  Bartley,  and  also 
subject  to  another  mortgage  to  one  Neeley ;  that  said  deed  to 
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Hanley  was  properly  recorded  on  October  11,  1869.  The 
paragraph  then  recited  the  foreclosure  of  said  mortgage  by 
said  Hartleys  and  the  sale  of  the  land  on  the  decree  there- 
under to  said  John  S.  Hartley,  and  the  issuance  of  a  sheriff's 
deed  to  said  Bartley,  as  before  set  out ;  that  said  Hanley  was 
not  in  possession  of  said  land  at  the  time  of  said  sheriff's 
sale,  and  that  upon  said  purchase  said  Hartleys  entered 
into  the  possession  of  said  lands  and  continued  in  the  pos- 
session thereof  until  the  filing  of  said  suit,  a  period  of  ten 
years. 

The  complaint  then  averred  that  plaintiffs  and  defendants 
Mary  E.  Lovall,  John  Hanley  and  Rebecca  Branstrater 
were  the  owners  of  said  real  estate,  setting  out  the  interests 
of  each ;  that  the  Hartleys  had  possession  for  said  period  of 
ten  years,  received  the  rents  and  profits  for  said  time,  and. 
also  received  money  from  the  sale  of  timber.  It  also  averred 
the  execution  of  the  Neeley  mortgage,  setting  out  the  amount 
of  the  same  and  its  recording.  It  averred  the  present  pos- 
session of  the  land  to  be  in  one  Springer,  holding  under 
said  Hartleys;  that  said  land  was  not  susceptible  of  divi- 
sion. Prayer  that  an  accounting  be  had  with  said  defend- 
ants, and  offering  to  pay  said  defendants  any  amount  found 
by  the  court  to  be  due  them ;  that  said  mortgage  be  declared 
paid  and  satisfied  and  so  entered  of  record ;  that  their  title 
to  said  property  be  forever  quieted,  and  for  all  further 
proper  relief ;  that  said  premises  be  partitioned  or  declared 
indivisible  and  a  commissioner  appointed  to  sell  the  same 
and  pay  said  liens,  and  distribute  the  proceeds  in  accord- 
ance therewith. 

To  this  complaint  defendant  John  S.  Hartley  appeared 
and  filed  an  answer  to  the  second  paragraph  in  five  para- 
graphs, the  first  of  which  averred  his  purchase  of  the  lands 
at  said  sheriff's  sale  on  the  Higgs  mortgage  for  the  sum 
of  $500,  his  receipt  of  the  sheriff's  deed,  his  possession  of 
said  lands  from  August  15,  1872,  until  the  commencement 
of  said  suit ;  that,  while  he  had  received  small  amounts  of 
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rents  and  profits  arising  from  said  possession  and  occupation, 
he  had  expended  a  much  larger  sum  in  necessary  repairs 
upon  said  premises;  that  he  had  not  cut  down  or  removed 
any  timber,  except  when  necessary  to  make  repairs,  and 
that  he  had  paid  taxes,  amounting  to  $200,  on  said  real  es- 
tate. Said  paragraph  asked  that  plaintiffs  be  ordered  to 
pay  him  the  amount  of  his  mortgage,  together  with  the 
money  so  expended  in  improving  said  land  and  for  taxes, 
before  said  plaintiffs  should  be  permitted  to  redeem  and  take 
possession  of  said  real  estate,  and  for  all  other  proper  relief. 
The  second  averred  an  indebtedne^  to  defendant  Bartley 
from  plaintiffs  for  the  value  of  permanent  improvements, 
and  asked  that  said  indebtedness  be  paid  before  plaintiffs 
be  permitted  to  redeem  and  take  possession  of  said  premises. 
The  third  averred  that  when  said  defendant  purchased  said 
land  at  said  sale  and  entered  into  possession  it  was  untiU- 
able  and  abounded  in  swamps  and  bogs,  and  had  no  rental 
value;  that  said  defendant  completed  a  series  of  improve- 
ments, in  the  way  of  ditching  and  clearing  said  lands  and 
building  houses  and  fences  thereon;  that  whatever  rents 
had  been  received  had  been  received  by  virtue  of  his  said 
labor  and  expense,  and  that  he  should  not  therefore  be 
charged  with  the  rents  and  profits.  The  fourth  averred  the 
improvements  of  said  real  estate  in  detail;  that  the  same 
were  made  in  good  faith,  and  in  the  belief  that  he  was  the 
owner,  and  that  he  be  allowed  the  cost  of  said  improvements 
over  the  rents  received.  The  fifth  averred  said  improve- 
ments in  detail ;  that  they  were  made  in  good  faith,  in  the 
belief  that  he  had  the  absolute  title  to  said  real  estate;  that 
he  held  possession  of  the  same  for  ten  years,  with  the  knowl- 
edge of  plaintiffs  of  said  possession  and  said  improvements, 
and  their  acquiescence  therein. 

Sophia  Bartley  also  filed  answer  to  said  second  paragraph 
of  complaint,  in  which  she  set  up  the  foreclosure  and  sale  of 
said  lands  under  the  Higgs  mortgage,  and  set  out  the  notes 
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secured  by  said  mortgage.  She  averred  that  said  notes  were 
due  and  unpaid  except  by  said  sale  of  said  land ;  that  there 
was  due  on  said  notes  to  said  defendant  the  sum  of  $500, 
and  demanded  that  plaintiffs  be  ordered  to  pay  said  sum 
to  said  defendant  before  they  should  be  permitted  to  redeem 
said  premises,  and  for  all  other  proper  relief. 

Defendant  Mary  E.  Lovall  filed  a  cross-complaint  setting 
up  her  interest  in  said  land,  as  widow  of  said  Michael  Han- 
ley, afleging  that  she  owned  one-third  interest 'in  said  land, 
reciting  the  Higgs  mortgage  to  Hartleys,  the  foreclosure  of 
the  same,  and  the  purchase  and  possession  by  the  Hartleys 
thereunder,  their  receipt  of  the  rents  and  profits,  and  asking 
that  an  accounting  be  had,  with  a  view  to  finding  what  was 
due  said  Hartleys,  if  anything,  and  enabling  her  to  pay 
whatever  sum  so  found  and  redeem  said  land  from  said  sale, 
which  she  thereby  offered  to  do.  Prayer  for  an  accounting 
and  permission  to  redeem  from  said  sale. 

To  this  cross-complaint  all  the  plaintiffs  answered  by 
general  denial.  Afterwards  the  cause  was  tried,  and  on 
December  1,  1882,  a  general  finding  was  made  and  decree 
entered,  by  which  it  was  determined  that  the  plaintiffs 
and  defendants  Mary  E.  Lovall,  John  Hanley  and  Rebecca 
Branstrater  were  the  owners  of  said  real  estate ;  that  there 
was  due  to  the  defendants,  John  S.  Hartley  and  Sophia  Hart- 
ley, on  their  mortgage,  the  sum  of  $485.60 ;  that  there  was 
due  on  the  Neeley  mortgage  the  sum  of  $410.32 ;  that  said 
sum  of  $485.60,  due  Hartleys  on  their  mortgage,  was  a 
prior  lien  and  should  be  paid  first;  that  each  of  the  plain- 
tiffs, as  well  as  said  defendant  Mary  E.  Lovall,  was  entitled 
to  redeem  said  real  estate  and  hold  it  free  from  encumbrance 
as  to  the  defendants  John  S.  Hartley  and  Sophia  Hartley 
on  payment  to  them  of  their  said  claim  of  $485.60,  with  in- 
terest thereon  at  the  rate  of  six  per  cent  per  annum  from 
date,  within  one  year  from  said  date,  and  that,  on  failure 
so  to  pay,  they  take  nothing  in  the  premises  by  their  com- 
plaint in  this  behalf.    The  court  also  determined  that  the 
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land  could  not  be  divided  without  injury,  and  ordered  that 
the  same  be  sold  subject  to  the  Neeley  mortgage,  and  Joseph 
S.  Dailey  was  appointed  commissioner  to  make  such  sale, 
and  ordered  to  pay  said  claim  of  said  Bartleys  out  of 
the  first  money  coming  into  his  hands  from  the  sale  of 
said  premises.  It  was  also  ordered  by  the  court  that  the 
parties  pay  the  costs  according  to  their  several  interests  in 
said  real  estate.  Said  commissioner  filed  his  bond,  as  pro- 
vided in  said  order. 

Afterwards,  in  December,  1886,  plaintiffs  and  said  defend- 
ants in  said  cause  having  failed  to  redeem  in  accordance  with 
said  decree,  said  Dailey  presented  his  petition  to  the  court 
in  said  cause,  wherein  he  set  out  the  order  before  described, 
and  reported  that  he  had  advertised  and  made  effort  to  sell 
the  land  within  the  year  after  the  date  of  the  entering  of 
said  decree,  but  was  unable  to  make  a  sale  thereof,  and  he 
asked  for  instructions  from  the  court  as  to  whether  the 
expiration  of  the  year  for  redemption  as  fixed  in  said  order, 
without  such  redemption,  had  not  divested  the  interest  of  the 
plaintiffs  and  defendants  in  said  real  estate  and  the  right 
of  the  commissioner  to  sell  said  tract ;  and  if,  in  the  opinion 
of  the  court,  the  power  of  such  commissioner  to  sell  no  longer 
existed,  that  he  be  discharged  from  any  further  duties  per- 
taining to  said  trust.  Upon  this  petition,  the  court  made  an 
order  approving  the  report,  and  discharging  him  from 
further  services  and  liability,  and  ordering  the  cause  stricken 
from  the  docket.  During  the  pendency  of  said  suit  and  con- 
tinuously thereafter  said  Bartleys  and  their  privies  contin- 
ued in  the  uninterrupted,  exclusive,  and  actual  possession  of 
said  land  until  the  first  week  in  August,  1903,  after  this 
suit  was  instituted,  when  appellants  entered  upon  said  land 
and  asserted  possession. 

It  is  urged  by  the  appellants  that  the  foregoing  facts  are 
not  sufficient  to  support  a  decree  in  favor  of  appellees ;  that 
while  the  appellees  and  their  grantors  were  in  the  actual, 
continuous  and  exclusive  possession  for  nearly  thirty  years, 
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the  continuity  of  the  adverse  possession  and  claim  of  right 
was  broken  by  the  proceedings  in  1882,  wherein  appellees' 
grantors  admitted  the  title  of  appellants  to  the  land,  and 
hence  appellees  at  no  time  have  been  in  continuous,  adverse 
possession  under  a  claim  of  right  for  a  period  of  twenty 
years. 

Appellees  present  two  propositions:    (1)    That  the  pro- 
ceedings in  1882  did  not  break  the  continuity  of  their  pos- 
session;   (2)    that    said    proceedings    were    in    the 

1.  nature   of    an    action    to    redeem   and    the    decrea 
of    the    court    was    in    the    nature    of    a    strict 

foreclosure.  In  our  view  of  the  case,  it  is  un- 
necessary to  consider  the  first  proposition.  It  seems  clear 
that  the  case  in  1882  was  treated  by  all  parties  as  an  equit- 
able suit  by  appellees  to  redeem.  It  is  true,  there  was  a 
paragraph  in  the  usual  form  to  quiet  title ;  but  no  answer 
to  it  was  filed,  no  issue  joined  thereon,  and  90  mention  made 
of  it  or  of  any  issue  that  might  have  been  tendered  thereby 
in  the  finding  and  decree  of  the  court.  But  the  sole  issue 
presented,  considered  and  determined  was  upon  the  second 
paragraph  of  complaint  and  first  paragraph  of  cross-com- 
plaint of  Mary  E.  Lovall,  each  of  which  contains  the  sub- 
stantial averments  of  a  bill  in  equity  to  redeem.  2  Jones, 
Mortgages  (6th  ed.),  §1106. 

At  least  the  trial  court  so  regarded  it  and  so  treated  and 

considered  it;   and  as  appellants  made  no  objections  to  it, 

they  are  bound  to  such  theory.     Hannah  y.  Davis 

2.  (1892),  112  Mo.  599.  See  Zeller,  McClellan  dt  Co.  v. 
Yinardi  (1908),a7i<€,  232,  and  cases  therein  cited. 

The  finding  and  decree  of  the  court  clearly  show  that  such 
was  the  adopted  and  accepted  theory  of  the  case.     Ap- 
pellants contend  that  this  adjudication  amounts  only 

3.  to  a  decree  that  the  lands  be  sold,  the  proceeds  di- 
vided and  the  costs  paid ;  that  the  provision  that  ap- 
pellants redeem  within  one  year  or  take  nothing  by  their 
suit,  is  only  a  finding  and  not  a  final  decree.    We  cannot  so 
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construe  the  decree.  The  decree  was  intended  as  a  final 
determination  on  all  the  issues  presented.  There  was  a  spe 
eifie  order  for  the  sale,  the  distribution  of  the  proceeds,  and 
the  payment  of  the  costs.  Looking  to  the  issues  presented 
and  the  decree  as  entered,   a  fair  construction  of 

4.  the  latter  would  be  that  that  portion  of  it  which 
declares  that  appellants  shall  redeem  by  paying  to 
the  Bartleys  within  one  year  the  amount  therein  stipu- 
lated, or  take  nothing  by  their  suit,  is  an  order  of 
the  court,  and  not  a  mere  finding.  While  it  is  connected 
with  the  finding  that  appellees  are  entitled  to  redeem  by  pay- 
ing the  amoimt  found  due,  the  clause  referred  to  is  not  prop- 
erly a  finding,  nor  does  its  language  import  such  a  meaning. 
It  is  substantially  the  formal  language  of  a  decree  author- 
izing and  fixing  the  time  for  redemption  in  an  equitable  pro- 
ceeding for  that  purpose. 

In  2  Jones,  Mortgages  (6th  ed.),  §1106,  the  learned  author 
says:  **The  form  of  the  judgment  ordinarily  is,  that  the 
plaintiff  may  redeem  upon  paying  the  amount  found  due 
on  the  mortgage  within  a  specified  time,  together  with  the 
costs;  and  that  upon  his  doing  so  the  defendant  shall  dis- 
charge the  mortgage  and  deliver  up  the  mortgaged  premises; 
and  that  upon  default  of  such  payment  the  complaint  be 
dismissed  with  costs."  This  statement  is  fully  supported  by 
the  authorities.  In  the  decree  under  consideration  the  court 's 
language  is:  **That  each  of  the  plaintiffs,  as  well  as  the  de- 
fendant Mary  E.  Lovall,  is  entitled  to  redeem  said  real 
estate  and  hold  the  same  free  from  encumbrance  as  to  the 
defendants  John  S.  Hartley  and  Sophia  Hartley  on  payment 
to  them  of  their  said  claim  of  $485.60,  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum  from  date  within  one 
year  from  this  date;  that,  on  failure  so  to  pay,  they  take 
nothing  in  the  premises  by  their  complaint  in  this  behalf." 
The  analogy  is  obvious. 

That  the  court  intended  and  the  parties  thereto  under- 
stood said  decree  to  have  the  meaning,  force  and  effect  we 
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have  here  given  is  evidenced  by  the  further  fact  that 

5.  Joseph  S.  Dailey,  attorney  for  Mary  E.  Lovall  in  said 
cause,  was,  by  said  decree,  appointed  commissioner 

to  sell  said  land,  and  thereafter  in  December,  1886,  he  made 
report  to  the  court  that  as  such  commissioner  he  had,  pur- 
suant to  said  decree,  endeavored  to  sell  said  land,  within  the 
year  after  the  entering  of  the  decree,  by  twice  advertising 
it,  but  had  been  unable  to  find  a  purchaser,  and  he  concluded 
his  report  as  follows:  **And  he  now  asks  for  instructions 
from  this  court  as  to  whether  the  lapse  of  time  has  not  di- 
vested the  interests  of  the  plaintiffs  and  defendants  in  said 
real  estate,  and  the  rights  of  your  commissioner  now  to  sell 
said  tract,  and  if,  in  the  opinion  of  this  court,  the  power  of 
your  commissioner  to  sell  no  longer  exists,  that  he  be  dis- 
charged from  any  further  duti^  pertaining  to  said  trust." 
Upon  the  presentation  of  this  report  the  court  made  an  order 
approving  the  same,  and  ordered  that  ''said  commissioner  is 
discharged  from  further  service  and  liability  herein,  and 
this  cause  is  ordered  stricken  from  the  docket." 

The  record  discloses  no  objection  by  appellants,  who  were 

plaintiffs  in  said  cause,  either  to  the  issues  made  up,  the 

theory  adopted  by  the  defendant  Mary  E.  Lovall  or 

6.  by  the  court  on  the  trial,  or  to  the  form  or  substance 
of  the  decree  as  entered,  or  to  the  construction  after- 
ward given  thereto  by  the  court  on  the  commissioner's  re- 
port, and  it  appears  that  they  aU  accepted  the  same  and 
acquiesced  therein. 

Where  the  force  and  effect  of  a  judgment  is  called  in 

question  and  the  same  is  ambiguous,  we  may  look  to  the 

pleadings  and  other  proceedings  to  ascertain  its  true 

7.  meaning.     In  Black,  Judgments  (2d  ed.),  §123,  the 
author  quotes  with  approval  the  following  from  Clay 

V.  Hildebrand  Bros.  (1886),  34  Kan.  694:   **  Wherever  the 
entry  of  a  judgment  is  so  obscure  as  not  clearly  to  express 
the  exact  determination  of  the  court,  reference  may  be  had 
Vol.  42—21 
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to  the  pleadings  and  the  other  proceedings ;  and  if,  with  the 
light  thus  thrown  upon  such  entry,  its  obscurity  is  dispelled 
and  its  intended  signification  made  apparent,  the  judgment 
will  be  upheld  and  carried  into  effect  in  the  same  manner  as 
though  its  meaning  and  intent  were  made  clear  and  mani- 
fest by  its  own  terms.'' 

The  decree  was  in  the  nature  of  a  strict  foreclosure  of  the 
rights  of  plaintiffs  and  defendant  Mary  E.  Lovall.  But  ap- 
pellants insist  that  under  our  practice  a  strict  fore- 

8.  closure  cannot  be  had  as  against  the  holder  of  the 
legal  title,  and  cite  Jackson  v.  Weaver  (1898),  138 

Ind.  539,  and  Jefferson  v.  Coleman  (1887),  110  Ind.  515, 
which  fully  support  this  contention.  If  the  decree  were  be- 
fore us  as  the  subject  of  a  direct  attack,  the  invocation  of 
the  rule  would  be  pertinent.  But  the  question  is  not  thus 
presented.  In  the  case  under  consideration  plaintiffs  and 
defendant  Mary  E.  Lovall  asked  the  court  to  be  permitted  to 
redeem,  or  at  least  consented  that  the  court  should  so  treat 
their  complaint.  By  so  doing  they  abandoned  their  statu- 
tory rights,  and  sought  protection  and  relief  through  the 
general  principles  of  equity.  The  judge  granted  the  relief 
asked  in  accordance  with  the  principles  under  which  it  was 
sought.  He  gave  them  one  year  to  redeem,  the  statutory 
time  for  redemption  from  a  sale,  and  provided  that,  in  ease 
of  default,  they  should  take  nothing  by  their  suit,  and  made 
final  adjudication  as  to  costs  and  the  cause.  To  this  decree 
appellants  acquiesced  without  objection. 

The  decree  was  entered  by  a  court  having  jurisdiction  of 

the  parties  and  the  subject-matter,  and,  however  erroneous 

it  may  have  been,  it  cannot  be  collaterally  impeached 

9.  by  one  who  was  a  party  to  it.    In  Eiceman  v.  Pinch 
(1881),  79  Ind.  511,  the  court  say:    "Whether  the 

decree  barring  appellant's  general  equity  of  redemption  was 
right  or  wrong,  cannot  be  here  made  the  subject  of  investi- 
gation.    The  familiar  rule,  that  a  party  cannot  collaterally 
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impeach  a  judgment,  precludes  all  inquiry  into  the  validity 
of  the  decree  rendered  in  the  f  orecloBure  suit,  to  which  ap- 
pellant was  a  party."  If  the  appellants  were  dissatisfied 
with  their  decree  they  might  have  appealed  or  filed  a  bill  of 
review.  They  did  neither,  and  now,  after  waiting  over 
twenty  years,  they  seek  to  impeach  their  own  decree  in  a 
collateral  way.  This  cannot  be  done.  Kolle  v.  Clausheide 
(1884),  99  Ind.  97. 

Upon  the  default  of  appellants,  the  effect  of  the  decree 

under  discussion  was  to  bar  and  foreclose  their  interest  in 

said  land.   2  Jones,  Mortgages  (6th  ed.)  §§1107, 1108 ; 

10.  Dennett  v.  Codman  (1897),  168  Mass.  428;  Sherwood 
V.  Hooker  (1846),  1  Barb.  Ch.  650;  Cowing  v.  Rogers 
a868),  34  Cal.  648;  Ferine  v.  Dunn  (1819),  4  Johns.  Ch. 
*140;  Kolle  V.  Clausheide,  supra. 

In  the  case  last  cited  the  court  say:  **It  is  not  unusual 
to  authorize  redemption  within  a  given  time,  where  the  stat- 
utory right  is  not  asserted,  and  ordinarily,  in  such  cases,  if 
the  redemption  be  not  made  within  the  time  fixed,  the  right 
to  redeem  is  lost." 

In  Ferine  v.  Dunn,  supra,  Kent,  chancellor,  says:  **I  take 
it  for  granted,  that  the  time  to  be  allowed  by  the  decree  to 
pay  the  mortgage  debt,  whether  on  a  bill  to  redeem,  or  upon 
a  bill  to  foreclose,  is  not  absolutely  certain,  but  rests  in  dis- 
cretion, and  will  be  regulated  by  the  circumstances  of  the 
particular  case.  In  the  precedents  in  the  Equity  Draftsman, 
the  time  is  left  blank.  But  I  am  inclined  to  think  that  six 
months  is  the  usual  time  under  the  English  practice  on 
bills  to  redeem :  and  there  is  the  more  reason  for  the  allow- 
ance of  such  a  liberal  time,  considering  that  the  time  will  not 
afterwards  be  enlarged,  and  that  a  failure  of  payment  by 
the  time  would,  probably,  be  equivalent  to  a  forfeiture  of 
the  equity  of  redemption.  •  •  •  The  usual  decree,  in 
these  cases  of  bills  to  redeem,  where  the  party  fails  to  redeem, 
or  is  not  entitled  to  redeem,  iS)  that  the  bill  be  dismissed. 
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•  •  •  Such  a  dismissal,  I  apprehend,  amounts  to  a  bar 
of  the  equity  of  redemption,  because  it  might  be  pleaded 
in  bar  of  a  new  bill  to  redeem.  A  bill  regularly  dismissed 
upon  the  merits,  where  the  matter  has  been  passed  upon, 
and  there  is  no  direction  that  the  dismission  be  without  prej- 
udice, may  be  pleaded  in  bar  of  a  new  bill  for  the  same 
matter.  •  •  •  There  may,  indeed,  questions  arise  on  this 
subject,  as,  whether  the  decree  of  dismissal  has  been  duly 
enrolled,  or  duly  and  finally  rendered,  or  whether  it  amounts 
to  a  res  judicata  upon  the  substance  of  the  bill ;  but  assum- 
ing these  points  of  form  and  criticism  to  be  all  properly 
settled,  it  would  seem  to  be  within  the  reason  of  the  rule, 
that  a  decree  dismissing  a  bill  seeking  to  redeem,  because  the 
plaintiff  would  not  redeem  w*hen  allowed  and  directed  should 
conclude  the  party  from  a  new  bill  to  redeem.  Why  should 
he  be  allowed  to  vex  the  mortgagee  again  with  a  faithless 
proposition?"  The  judgment  for  costs  takes  the  place  of 
a  decree  of  dismissal  and  works  a  foreclosure,  such  decree 
being  equivalent  to  a  decree  of  foreclosure,  and  has  the  same 
effect,  although  it  does  not  expressly  declare  it.  2  Jones, 
Mortgages  (6th  ed.),  §1108.  The  foregoing  authorities  enun- 
ciate the  general  equitable  rules  of  redemption.  Applying 
them  to  the  case  under  consideration,  the  decree,  the  default 
of  appellants,  the  subsequent  order  of  court  striking  said 
cause  from  the  docket,  to  all  of  which  appellants  were  par- 
ties, and  to  which  they  made  no  objection,  but  accepted  and 
abided  by,  operated  effectually  to  foreclose  all  the  rights  of 
appellants  to  said  land. 

Appellants  clearly  show  by  their  conduct  that  they  so 
understood  the  effect  of  the  proceedings.     They  abided  by 

the  judgment  for  twenty  years,  although  knowing 
6.    that  innocent  parties  were  acquiring  rights  upon  the 

faith  of  their  acquiescence,  and  they  cannot  now, 
after  such  a  lapse  of  time  be  permitted  to  come  in  and  as- 
sert rights  that  were,  on  the  face  of  the  record,  adjudicated 
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and  settled  in  a  proper  forum  and  under  equitable  rules  of 
their  own  choosing. 

The  judgment  is  aflSrmed. 

Roby,  J.,  absent. 

On  Petition  for  Rehearing. 

Hadley,  J. — Appellants  have  filed  a  petition  for  rehear- 
ing in  this  cause,  setting  out  thirty-two  specifications  of  error 
in  the  opinion,  each  of  which  simply  states  that  the  court 
erred  in  its  decision  in  regard  to  the  specified  matter.  There 
is  no  brief  or  statement  of  any  kind  filed  with  said  petition 
showing  in  what  respect  the  court  erred  in  any  of  the  par- 
ticulars averred. 

Appellees  have  filed  a  motion  to  dismiss  said  petition, 
upon  the  grounds  (1)  that  no  notice  was  given  of  its  pend- 
ency, and  (2)  that  it  presents  no  question  for  con- 

11.  sideration  by  this  court.    The  first  contention  of  ap- 
pellees is  untenable.    The  cause  being  pending  until 

after  the  expiration  of  sixty  days  from  the  filing  of  the 
opinion  of  the  court,  within  which  time  the  losing  party  has 
the  statutory  right  to  file  his  petition  for  rehearing,  and  no 
notice  of  such  filing  is  necessary. 

It  has  been  decided  frequently  that  a  petition  for  rehear- 
ing must  point  out  wherein  the  court  erred  in  the  result 
reached  upon  the  original  hearing,  and  general  state- 

12.  ments  or  assertions  that  the  decision  is  erroneous  will 
not  suffice.  Reed  v.  Kalfsheck  (1897),  147  Ind.  148 

FinUy  v.  Cathcart  (1898),  149  Ind.  470,  63  Am.  St.  292 
Baltimore,  etc.,  R.  Co,  v.  Conoyer  (1898),  149  Ind.  524 
Lauisville,  etc,  R.  Co.  v.  Carmon  (1898),  20  Ind.  App.  471 
Goodwin  v.  Goodwin  (1874),  48  Ind.  584. 

In  the  case  last  cited  the  court  say :  **The  office  of  a  peti- 
tion for  a  rehearing  is  not  to  request  the  court  generally  to 
reexamine  all  the  questions  in  the  record,  or  all  the  questions 
decided  against  the  party  filing  it;    but  it  is  to  point  out 


326  APPELLATE  COURT  OP  INDIANA, 

Ohio  Valley  Trust  Ck).  v,  Wernke— 42  Ind.  App.  326. 

particularly  the  errors  which  the  court  is  supposed  to  have 

committed  in  the  decision  which  it  has  made."    It  is  held 

in  City  of  Bedford  v.  Neal  (1896),  143  Ind.  425,  that  a 

specification  of  error  in  a  petition  for  rehearing,  not 

13.  supported  by  any  argument  or  authority,  is  regarded 
as  waived  or  abandoned,  the  court  saying  on  page 
432:  *'The  last  ground  is  not  supported  by  any  argument 
or  authority  cited  in  the  brief.  It  must,  therefore,  be  re- 
garded as  waived  or  abandoned." 

Since  no  reason,  argument  or  authority  is  given  by  ap- 
pellant in  support  of  any  of  its  specifications  in  the  petition 
for  rehearing,  such  petition  presents  absolutely  no  question 
for  the  consideration  of  this  court.  A  petition  that  presents 
no  question  is  in  reality  no  petition,  and  the  motion  to  dis- 
miss should  be  sustained. 

The  petition  for  a  rehearing  is  dismissed. 


Ohio  Valley  Trust  Company  v.  Wernke. 

[No.  6,302.    Filed  June  4,  1908.    Rehearing  denied  October  8,  1908.] 

1.  Pleading.  —  Complain t  —  Passenger  Elevators,  —  Contributory 
Negligence, — A  complaint  alleging  ttiat  decedent  desired  to  go 
from  the  third  to  the  fifth  floor  of  defendant's  building,  that 
decedent  called  to  the  elevator  operator  to  stop  at  such  third 
floor,  that  the  operator  checlced  the  elevator,  but  negligently 
failed  to  stop  it  until  it  was  six  inches  above  the  floor,  that  de- 
cedent stepped  one  foot  upon  the  floor  thereof,  whea  such  opera- 
tor suddenly  started  the  elevator  with  a  jerk,  throwing  decedent 
into  the  shaft  and  thereby  killing  him,  shows  that  the  elevator 
had  stopped  when  decedent  attempted  to  enter  it,  and  does  not 
show  that  decedent  was  guilty  of  contributory  negligence,    p.  330. 

2.  New  Trial. — Evidence. — Elevators. — Accidents. — ^Evidence  show- 
ing that  a  passenger  elevator  passed  up  as  usual  to  the  third 
floor,  momentarily  stopped,  and  suddenly  ascended  with  unusual 
speed,  the  decedent  Immediately  thereafter  falling  down  the  shaft, 
supports  a  complaint  alleging  that  the  operator  negligently  started 
the  ear  with  a  sudden  Jertt,  thereby  throwing  decedent  under- 
neath it  into  the  shaft,    p.  330, 
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3.  Trial. — lufftrucUons. — Elcratorts. — Carriers. — An  instruction,  in 
an  action  against  the  owner  of  a  building  for  damages  caused  by 
a  passenger  elevator  therein,  that  such  owner  was  liable  therefor 
as  a  commoDP  carrier  of  passengers  for  hire.  Is  correct,    p.  333. 

4.  Etxdence. — Future  Advancement  and  Earning  Capacity. — Dam- 
ages.— Negligence. — Elevators. — In  an  action  by  the  father  for 
damages  on  account  of  the  death  of  his  infant  son,  caused  by  de- 
fendant's negligence  in  operating  its  passenger  elevator,  evidence 
that  such  son  was  learning  the  carpenter's  trade,  and  would, 
within  two  years,  be  enabled  to  earn  journeymen  carpenters* 
wages  which  would  be  $3.50  per  day  with  300  working  days  in 
a  year,  is  inadmissible,    pp.  334, 337. 

5.  Damages. — Death  of  Infant. — Parent's  Recovery. — Damages  re- 
coverable by  a  parent  for  the  death  of  an  infant  are  such  as  would 
compensate  such  parent  only  for  his  commercial  or  monetary 
loss  by  reason  of  such  death,    p.  335. 

Prom  Superior  Court  of  Vanderburgh  County;  Alex- 
ander Gilchrist,  Judge. 

Action  by  William  Wemke  against  the  Ohio  Valley  Trust 
Company,  for  the  death  of  Edward  Wemke,  his  infant  son. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

t 

Elmer  E.  Stevenson,  for  appellant. 
James  T.  Cutler,  John  W,  Spencer  and  John  R.  Brill,  for 
appellee. 

Rabb^  C.  J. — The  appellee  brought  this  action  to  recover 
damages  for  the  death  of  his  minor  son,  alleged  to  have  been 
occasioned  by  the  negligence^  of  the  appellant.  The  com- 
plaint was  in  one  paragraph.  Appellant's  demurrer  to  the 
same  was  overruled,  proper  exception  reserved,  answer  of 
general  denial  filed,  and  a  jury  trial  had,  resulting  in  a 
verdict  in  favor  of  appellee,  and  assessing  his  damages  at 
$2,845.  Appellant's  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict 

The  errors  assigned  in  this  court  call  in  question  the  suffi- 
ciency of  the  complaint,  and  the  correctness  of  the  ruling 
of  the  court  below  on  appellant's  motion  for  a  new  trial. 

The  substantial  averments  of  the  complaint  are  that  the 
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appellant  is  the  owner  of  a  five-story  building  in  the  city  of 
Evansville,  used  as  an  ofifice  building  by  appellant,  and 
in  which  offices  are  rented  to  tenants.  Appellant  main- 
tained in  said  building  a  passenger  elevator  for  the  use 
of  its  tenants  occupying  rooms  above  the  ground  floor 
and  persons  having  business  with  them.  The  elevator  shaft 
was  enclosed  in  a  wire  screen,  with  a  door  in  the  screen, 
opening  into  the  elevator  on  each  floor  of  the  building,  so 
constructed  that  it  was  opposite  the  door  in  the  elevator 
cage  when  the  floor  of  the  elevator  was  on  a  level  with  the 
particular  floor  of  the  building,  such  doors  being  so  con- 
structed that  they  opened  and  closed  by  sliding  them  back 
and  forth  on  rollers.  The  complaint  alleges  that  the  elevator 
should  have  been  so  constructed  that  these  doors  could  be 
opened  only  from  the  inside  of  the  elevator  at  a  time  when 
it  was  on  a  level  with  the  floor  of  the  building,  and  that 
they  should  remain  closed  at  all  other  times,  but  that  the 
elevator  in  question  was  old,  worn,  insecure  and  unsafe,  in 
that  the  doors  aforesaid  upon  being  closed  by  the  operator 
of  the  elevator  would  often  rebound  and  remain  open  after 
the  elevator  had  passed,  and  that,  instead  of  running  smooth- 
ly at  a  regular  rate  of  speed,  the  elevator  often  jerked  sud- 
denly and  rapidly  upward  a  distance  of  several  feet,  or 
dropped  suddenly  several  feet,  and  by  reason  of  such  tend- 
ency it  was  often  impossible  for  the  operator  to  control  the 
same ;  that  on  December  13,  1905,  the  elevator  was  in  charge 
of  and  operated  by  an  employe  of  the  appellant,  engaged 
for  that  purpose,  who  was  incompetent,  inexperienced, 
negligent  and  careless  in  the  operation  of  said  elevator, 
all  of  which  was  known  by  the  appellant,  and  that 
the  appellant  negligently  selected  and  employed  said  incom- 
petent and  inexperienced  person,  and  failed  and  neglected 
properly  to  instruct  him  in  regard  to  his  duties  in  the  opera- 
tion and  control  of  said  elevator;  that  at  said  time  the  de- 
cedent had  occasion  to  use  said  elevator  to  gain  access  to 
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some  of  the  ofBces  in  said  building,  and  for  that  purpose  took 
passage  on  said  elevator,  and  was  carried  to  the  third  floor 
of  said  building,  where  his  business  called  him;  that  his 
business  in  the  building  also  required  him  to  visit  ofBces  on 
the  fifth  floor,  and  that  he  endeavored  to  take  passage  in 
the  elevator,  to  be  carried  from  the  third  floor  to  the  fifth 
floor;  that  when  he  reached  the  elevator  'for  this  purpose 
the  door  in  the  cage  was  standing  open ;  that  the  operator 
of  the  elevator  had  carelessly  left  said  door  open  on  his 
previous  trip^  or,  owing  to  the  defective,  old,  worn  and  in- 
secure condition  of  the  door,  it  had  rebounded  when  the 
operator  attempted  to  close  it,  and  had  remained  open ;  that 
when  decedent  reached  said  doorway  the  elevator  was  op- 
posite the  second  floor,  coming  up;  that  he  immediately 
called  out  to  the  operator  of  the  elevator,  and  said:  ''Going 
up,"  for  the  purpose  of  causing  him  to  stop  at  the  third 
floor;  that  the  operator  heard  and  understood  the  signal, 
and  checked  the  elevator,  but,  by  reason  of  his  incompetency, 
inexperience  and  negligence,  failed  and  neglected  to  bring 
the  elevator  to  a  stop  until  it  had  passed  about  six  inches 
above  the  level  of  the  floor;  that  said  decedent,  having  no 
knowledge  of  the  defective,  insecure  and  unsafe  condition  of 
said  elevator  and  of  the  doors  thereof,  and  of  the  inexperi- 
ence, incompetency  and  negligence  of  said  operator,  and  hav- 
ing no  notice  or  knowledge  of  the  danger,  stepped  one  foot 
upon  the  floor  of  the  ^levator ;  that  thereupon  said  operator 
attempted  to  bring  the  elevator  down  to  a  level  with  the 
floor,  but  by  reason  of  his  incompetency  and  inexperience 
he  negligently  and  carelessly  threw  the  lever  the  wrong  way, 
or  by  reason  of  the  defective,  unsafe  and  insecure  condition 
of  said  elevator  and  the  door  thereof,  as  before  set  forth, 
said  elevator  was  caused  to  jerk  suddenly  upward  with  great 
force  and  speed  a  distance  of  about  —  feet  before  said  de- 
cedent was  able  to  get  his  other  foot  upon  the  elevator ;  that 
by  reason  thereof  his  body  was  suddenly  thrown  backward 
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and  downward  under  the  elevator  and  into  the  shaft  below ; 
that  he  was  thrown  violently  to  the  bottom  of  the  shaft  a 
distance  of  —  feet,  and  instantly  killed. 

The  only  point  made  against  the  sufficiency  of  this  com- 
plaint is  that  it  aflSrmatively  shows  that  the  decedent  was 
guilty  of  contributory  negligence  in  attempting  to 

1.  enter   the    elevator    when    it   was    in    motion.    Au- 
thorities    are     cited     to    support*    the     contention 

of  the  appellant  that  an  attempt  upon  the  part  of 
one  to  enter  a  passenger  elevator  wheji  the  same 
is  in  motion  is  contributory  negligence  as  a  matter  of 
law.  Conceding  this  to  be  true,  we  think  the  complaint  in 
(luestion  does  not  show  that  the  decedent  attempted  to  enter 
the  elevator  when  it  was  in  motion.  The  averments  of  the 
complaint  upon  this  subject  are  that  the  **  deceased  called 
out  to  said  Wilson  and  said :  *  Going  up,  *  for  the  purpose  of 
causing  him  to  stop  at  the  third  floor  and  take  him  up; 
that  Wilson  heard  the  signal  and  checked  the  elevator,  but, 
by  reason  of  his  incompetency,  inexperience  and  negligence, 
failed  and  neglected  to  bring  the  same  to  a  stop  until  it  had 
passed  about  six  inches  above  the  level  of  the  floor;  that 
said  Wernke  •  •  •  thereupon  stepped  one  foot  upon 
the  floor  of  the  elevator,"  etc.  It  sufficiently  appears  from 
these  averments  of  the  complaint  that  the  decedent  stepped 
upon  the  elevator  when  it  had  been  brought  to  a  stop  six 
inches  above  the  level  of  the  floor,  and  not  while  it  was  in 
motion. 

Among  the  reasons  assigned  for  a  new  trial  is  the  in- 
sufficiency of  the  evidence  to  sustain  the  verdict,  the  ap- 
pellant's contention  being  that  the  evidence  affirma- 

2.  tively  shows  the  decedent  to  have  been  guilty  of  con- 
tributory negligence  in  that  he  met  his  death  while 

attempting  to  get  into  the  elevator  while  the  same  was  in 
motion.  It  is  agreed  that  the  decedent  was  killed  by  be- 
ing thrown  from  the  elevator  cage,  when  he  was  in  the  act 
of  boarding  the  same,  in  such  manner  that  he  feU  from 
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the  cage,  and  underneath  the  same,  down  the  shaft.  Both 
sides  agree  that  it  was  an  upward  movement  of  the  ele- 
vator that  .threw  the  decedent,  the  appellant  contending 
that  the  evidence  shows  that  he  attempted  to  board  the 
elevator  while  the  same  was  going  up,  and  that  the  move- 
ment of  the  elevator  at  the  time  had  the  effect  of  causing 
the  accident.  Appellee  contends  that  the  elevator  was 
either  brought  to  a  standstill,  or  so  nearly  so  that  it  was 
apparently  safe  for  one  to  attempt  to  board  it;  that  it 
would  not  have  been  unsafe,  and  the  injury  would  not  have 
happened,  if  it  had  not  been  for  the  action  of  the  person 
in  charge  of  the  elevator ;  that  when  the  decedent  attempt- 
ed to  enter  the  elevator  the  operator  so  used  the  lever  by 
which  its  movement  was  controlled  as  to  give  it  a  sudden 
and  violent  jerk  upward,  thereby  throwing  the  decedent 
out  of  the  elevator  and  down  the  shaft.  The  only  eyewit- 
ness to  the  movements  of  the  unfortunate  lad  as  he  at- 
tempted to  enter  the  elevator  was  the  appellant's  witness, 
the  young  man  who  at  the  time  was  operating  the  elevator, 
and  whose  negligence,  it  is  charged  by  appellee,  caused  de- 
cedent's death.  This  witness  testified,  with  reference  to 
the  accident,  that  when  he  was  on  the  ground  floor  a  call 
came  for  him  to  go  to  the  fifth  floor,  and  that  while  going 
np,  in  answer  to  this  call,  he  saw  the  decedent  when  his 
range  of  vision  reached  above  the  third  floor,  and  heard 
him  say:  "Going  up."  He  then  says:  **I  tried  to  stop 
the  elevator.  He  [meaning  the  decedent]  stepped  one  foot 
on  the  moving  car.  He  then  threw  his  weight  on  that  foot 
and  pulled  the  other  one  off  of  the  floor,  and  he  fell."  The 
car  moved,  witness  thought,  two  and  one-half  feet  above 
the  floor  before  he  brought  it  to  a  stop,  and  the  decedent 
fell  from  the  car  before  it  came  to  a  stop.  W.  S.  Perrett, 
a  witness  for  the  appellee,  testified  that  at  the  time  the 
accident  occurred  he  was  standing  by  the  elevator  shaft  on 
the  second  floor  at  the  dividing  line  between  the  two  ele- 
vators.   When  the  elevator  passed  up  it  was  moving  at  the 
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usual  rate  of  speed.  It  stopped  momentarily  at  the  third 
floor,  even  with  the  floor,  as  near  as  witness  could  tell  from 
where  he  stood.  After  it  stopped  he  noticed  that  it  started 
up  more  quickly  than  he  had  observed  its  moving  before. 
There  was  an  object  came  out  from  beneath  the  car.  Ob- 
serving closely,  as  the  object  passed  him,  he  saw  that  it 
was  a  human  body,  the  head  much  lower  than  the  feet.  It 
was  while  the  car  was  moving  that  the  body  fell. 

Prom  these  circumstances  the  jury  might  well  have  found 
that  the  boy's  death  was  caused  by  the  negligent  act  of  the 
operator  of  the  elevator  in  suddenly  starting  the  same  up- 
ward at  a  rapid  rate  of  speed,  while  the  boy  was  in  the 
act  of  entering  the  car.  It  was  not  conclusively  bound  to 
accept  the  testimony  of  the  operator  of  the  elevator.  His 
testimony  was  not  consistent  with  that  of  the  witness  Per- 
rett,  who  said  that  the  car  started  up  with  unusual  speed, 
and  while  it  was  moving  the  body  appeared  falling  from  be- 
neath the  car,  clearly  indicating  that  it  must  have  been 
thrown  from  the  car  when  it  started  up,  and  not  before  it 
stopped,  and  the  very  circumstances  of  the  accident  are  not 
consistent  with  the  operator's  story.  He  says  that  when 
he  saw  the  boy,  while  the  floor  of  his  car  was  still  several 
feet  from  where  the  boy  stood,  he  endeavored  to  stop  the 
car  at  the  third  floor,  but  could  not  do  so  until  the  car 
had  passed  about  two  and  one-half  feet  beyond  the  level 
of  the  floor.  If  this  were  so,  necessarily  the  car  would  have 
been  moving  at  a  comparatively  slow  rate  of  speed  when 
it  reached  the  floor  where  the  boy  stood,  and  when  the  wit- 
ness claims  the  boy  attempted  to  board  it  while  in  motion. 
It  seems  to  us  that  if  this  were  so,  the  boy  would  not 
have  been  turned  almost  a  somersault,  and  thrown  head 
first  under  the  car  and  down  the  shaft,  but  would  nec- 
essarily have  been  thrown  back  upon  the  third  floor.  The 
manner  in  which  he  fell  shows  that  he  was  acted  upon,  not 
by  some  slowly  moving  force,  but  by  some  agent  powerful 
enough  to  turn  him  almost  a  complete  somersault,  and  to 
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throw  him  practically  head  first  into  the  shaft  underneath 
the  ear.  These  circumstances  furnish  sufficient  evidence  to 
support  the  verdict. 

Complaint  is  made  of  the  eighth  instruction  given  the 
jury  at  appellee's  request,  which  is  as  follows:  *'A  com- 
pany operating  a  passenger  elevator  in  its  office 
3.  building,  for  the  use  of  its  tenants  and  their  patrons, 
is  a  common  carrier  of  passengers  for  hire,  and  as 
such  is  required  to  exercise  the  most  perfect  care  of  pru- 
dent and  cautious  men,  and  its  undertaking  and  liability  to 
its  passengers  goes  to  this  extent,  that,  as  far  as  human 
foresight  can  reasonably  go,  it  will  transport  them  safely. 
It  is  not  liable  for  injury  happening  from  sheer  accident 
or  misfortune,  when  there  is  no  negligence  or  fault,  and 
where  no  want  of  caution,  foresight  or  judgment  would  pre-  ■ 
vent  the  injury,  but  it  is  liable  for  the  smallest  negligence 
in  itself  and  its  servants.  It  is  also  responsible  for  defects 
in  the  vehicle  which  it  furnishes,  which  might  have  been 
discovered  by  a  proper  examination."  The  question  pre- 
sented by  this  instruction  is  whether  the  owner  of  a  build- 
ing, of  the  kind  and  used  for  the  purpose  the  building  re- 
ferred to  in  this  case  is  shown  to  have  been,  who  maintains 
and  operates  in  such  building  a  passenger  elevator,  for  the 
use  of  his  tenants  and  the  public  who  choose  to  use  the 
same,  is,  so  far  as  those  who  ride  in  the  elevator  are  con- 
cerned, a  common  carrier  of  passengers  for  hire.  While 
there  may  be  some  conflict  in  the  authorities  upon  the  sub- 
ject, the  decided  weight  of  authority  supports  the  affirma- 
tive of  this  proposition,  that  they  are  to  be  treated  as  com- 
mon carriers  of  passengers,  and  we  see  no  just  ground  for 
any  distinction  between  the  rules  relating  to  the  degree  of 
care  required  of  those  who  operate  such  means  of  transit 
and  any  other  carriers  of  humankind.  All  the  reasons 
which  underlie  the  strict  rule  of  care  required  of  conunon 
carriers  of  passengers  in  general  apply  with  equal  force 
to  those  who  operate  passenger  elevators  in  large  buildings 
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used  by  tenants.  This  rule  is  well  sustained  by  the  follow- 
ing eases:  Treadwell  v,  Whittier  (1889),  80  CaL  574,  22 
Pac.  266,  5  L.  R.  A.  498,  13  Am.  St  175;  MitcheU  v.  Mar- 
ker  (1894),  62  Fed.  139,  10  C.  C.  A.  306,  25  L.  R.  A.  33'; 
Hartford  Deposit  Co.  v.  Sollitt  (1898),  172  IlL  222,  50  N. 
E.  178,  64  Am.  St.  35 ;  Becker  v.  Lincoln  Real  Estate  & 
Bldg.  Co.  (1903),  174  Mo.  246,  73  S.  W.  581;  Springer  v. 
Ford  (1901),  189  111.  430,  59  N.  E.  953,  52  L.  R.  A.  930, 
82  Am.  St.  464;  Qoodsell  v.  Taylor  (1889),  41  Minn.  207, 
42  N.  W.  873,  4  L.  R.  A.  673,  16  Am.  St.  700. 

Appellee  testified  that  he  was  the  father  of  the  deeedent, 
who  was  fourteen  years,  nine  months  and  twenty  days  old 

at  the  time  of  his  death,  and  was  then  engaged  as  a 
4.     messenger  boy  for  the  district  telegraph  company; 

that  he  earned  a  salary  of  $16  per  month,  and 
earned  something  beside  his  salary;  that  witness's  business 
was  that  of  a  job  carpenter;  that  the  boy  was  learning  the 
carpenter's  trade  under  witness;  that  in  two  years  more 
he  would  have  been  able  to  earn  a  journeyman  carpenter's 
wages.  Witness  was  then  permitted,  over  the  objection  and 
exception  of  the  appellant,  to  testify  that  the  wages  of  a 
journeyman  carpenter  was  $3.50  per  day,  and  that  such  a 
carpenter  ordinarily  worked  300  days  in  the  year.  The 
action  of  the  court  in  overruling  appellant's  objection  to 
this  evidence  is  made  one  of  the  grounds  of  appellant's  mo- 
tion for  a  new  trial.  The  ground  of  the  objection  to  this 
evidence  is  that  it  was  indefinite  and  uncertain,  and  it  is 
contended  that  the  admission  of  the  evidence  constitutes  re- 
versible error.  The  sole  object  to  which  this  evidence  could 
have  been  addressed  was  the  subject  of  damages.  Conced- 
ing that  the  evidence  in  this  case,  as  we  think  it  must  be 
conceded,  is  sufficient  to  establish  a  liability  on  the  part  of 
the  appellant  for  the  death  of  the  decedent,  it  remains  for 
the  jury  to  assess  the  amount  of  appellee's  recovery,  and  to 
fix  this  assessment  is  an  important  and  difficult  problem. 
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The  recovery  under  the  law  must  be  the  actual  mone- 
5.  tary  loss  sustained  by  the  parent  on  account  of  the 
death  of  the  decedent.  Nothing  is  to  be  allowed  on 
account  of  the  parents'  grief  and  anguish;  their  disap- 
pointed hopes  in  the  death  of  a  loved  and  promising  child ; 
their  loss  of  the  comfort  and  companionship  of  an  affec- 
tionate and  dutiful  son ;  nothing  in  the  way  of  punishment 
to  the  defendant  for  the  carelessness  that  has  resulted  in 
such  a  sad  catastrophe ;  nothing  that  is  of  a  speculative  or 
uncertain  character.  The  damages  are  to  be  assessed  from 
a  purely  commercial  standpoint,  the  same  as  though  they 
had  arisen  from  a  breach  of  contract,  and  not  from  a  trag- 
edy, and  to  make  this  assessment  accurately,  giving  to  the 
plaintiff  and  taking  from  the  defendant  what,  under  the 
law,  is  justly  due  from  the  one  to  the  other,  is  a  delicate 
task  for  either  court  or  jury;  and  however  fair,  just  and 
intelligent  jurors  may  be,  and  however  clear  their  concep- 
tion may  be  of  their  duty  as  jurors,  they  are  but  human, 
with  human  impulses  and  human  sympathies,  and  the  tend- 
ency to  include  in  the  assessment  of  damages  the  grief  and 
disappointment  of  the  parents  of  the  deceased  child  is  al- 
most irresistible.  These  natural  diflSculties  in  the  way  of 
a  fair  assessment  of  damages  to  the  defendant  in  actions  of 
this  character  ought  not  to  be  enhanced  by  the  admission 
of  evidence  that  would  furnish  the  jury  ground  to  allow- 
damages  upon  a  speculative  and  uncertain  basis. 

In  the  case  of  Brown  v.  Chicago,  etc.,  B.  Co.  (1854),  64 
Iowa  652,  21  N.  W.  193,  which  was  an  action  to  recover 
damages  for  the  death  of  a  locomotive  fireman,  evidence 
I  was  admitted,  over  the  defendant's  objection,  that  firemen, 

i  when  capable,  were  sometimes  employed  as  engineers,  and 

I  when  so  employed  received  an  increased  pay  for  their  serv- 

!  ices.    The  court  say  in  deciding  upon  the  competency  of 

\  audi  evidence:    **In  our  opinion  it  was  not  competent.    In 

determining  the  damages  which  the  estate  of  a  decedent  will 
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sustain  in  consequence  of  his  death,  it  is  proper  to  consider 
his  calling  at  the  time  of  his  death,  his  ability,  the  amount 
of  his  earnings,  and  the  like  circumstances;  and  the  esti- 
mate should  be  made  with  reference  to  such  facts  as  actu- 
ally existed  at  the  time  of  his  death,  and  such  as  it  is  rea- 
sonably certain  would  have  occurred  in  the  future,  but  for 
his  death.  Plaintiff's  intestate  was  not  an  engineer  at  the 
time  of  his  death.  It  is  not  claimed  that  he  possessed  the 
skill  requisite  for  that  employment,  and  whether  he  ever 
would  have  acquired  that  skill  was  uncertain.  The  evidence 
should,  therefore,  have  been  excluded." 

In  the  case  of  Hesse  v.  Columbus,  etc.,  R.  Co.  (1898),  58 
Ohio  St.  167,  50  N.  E.  354,  the  supreme  court  of  Ohio,  say : 
**  Against  the  objection  of  the  defendant  the  trial  court  per- 
mitted witnesses  to  testify  that  the  plaintiff's  intestate  was 
in  the  line  of  promotion  when  he  received  the  fatal  injuries. 
The  jury  were  otherwise  fully  informed  as  to  the  intest€tte's 
habits,  health,  position  and  capacity  to  earn.  These  and 
other  like  circumstances  constituted  the  existing  facts  from 
which  the  jury  were  to  determine  the  amount  of  damages 
which  should  be  assessed.  The  evidence  to  which  the  objec- 
tion was  made  was  introduced  to  show  a  supposed  probabil- 
ity that  his  capacity  to  earn  would  have  become  greater  in 
the  future.  It  started  an  inquiry  which  could  have  no  other 
effect  than  to  consume  time  unduly,  and  to  introduce  specu- 
lative considerations  into  the  assessment  of  damages."  To 
the  same  effect  is  the  cage  of  Chase  v.  Burlington,  etc.,  B. 
Co.  (1888),  76  Iowa  675,  39  N.  W.  196;  Richmond,  etc.,  B. 
Co.  V.  Elliott  (1893),  149  U.  S.  266,  13  Sup.  Ct.  837,  37  L. 
Ed.  728;  Central  Foundry  Co.  v.  Bennett  (1906),  144  Ala. 
184,  39  South.  574;  Colorado  Coal,  etc.,  Co.  v.  Lamb  (1895), 
6  Colo.  App.  255,  40  Pae.  251 ;  Richmond,  etc.,  B.  Co.  v. 
AUison  (1890),  86  Ga.  145. 

We  think  that  this  evidence  was  clearly  incompetent.  The 
question  as  to  whether  the  deceased  ever  would  have  be- 
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come  a  journeyman  carpenter  was  a  matter  of  pure 
4.  speculation;  whether,  if  he  did  become  a  journey- 
man carpenter,  the  wages  of  journeymen  carpenters 
would  continue  to  be  $3.50  per  day  in  the  future  was  en- 
tirely speculative,  and  equally  so  was  the  question  whether 
journeymen  carpenters  would  continue  to  find  employment 
for  300  days  in  the  year.  We  think  the  court  committed  an 
error  in  admitting  this  evidence. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is  that 
the  damages  assessed  by  the  jury  are  excessive.  They  were 
fixed  by  the  jury  at  $2,845.  Exactly  what  basis  the  jurors 
estimated  the  damages  upon,  we  have  no  means  of  know- 
ing. It  may  be  that  they  based  their  estimate  and  as- 
sessment of  damages  upon  this  incompetent  evidence.  We 
think  the  error  is  one  that  requires  the  reversal  of  the 
judgment. 

Many  other  questions  are  presented  by  the  record  in  this 
cause,  but  as  they  are  of  such  a  character  as  not  to  be  likely 
to  arise  upon  another  trial,  we  do  not  decide  them. 

Judgment  is  reversed,  with  instructions  to  the  court  be- 
low to  grant  a  new  trial. 

Roby,  J.,  absent. 


! 
Lewis,  by  Next  Friend,  v.  Cleveland,  Cincin-  I 

NATi,  Chicago  &  St.  Louis  Railway  Company. 

[No.  6^1.    Filed  March  17,  1908.    Rehearing  denied  June  2,  1908.  . 

Transfer  denied  October  8,  1908.] 

t  Railboads. — Liability. — Turntables. — Railroad  companies  are 
liable  for  injuries  received  by  children  while  playing  about  turn- 
tables, where  such  turntables  are  left  unguarded  and  where 
etiildren  are  attracted  thereby,    p.  340. 

2.  Pleading. — Complaint. — Railroads. — Turntables. — A  complaint 
alleging  that  the  defendant  railroad  company  maintained  an  un- 
guarded and 'unfastened  turntable  at  a  point  where,  to  Its  knowl- 
edge, children  played,  that  It  knew  children  frequently  played 
thereupon,  and  that  the  plaintiff,  a  child,  was  injured  while 
riding  upon  it,  states  a  cause  of  action,  p.  341. 
Vol.  42—22 
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Prom  Dearborn  Circuit  Court;  George  E.  Downey ^ 
Judge. 

Action  by  Jacob  Walter  Lewis,  by  his  next  friend,  John 
E.  Lewis,  against  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company.  Prom  a  judgment  for  defend- 
ant, plaintiff  appeals.    Reversed, 

McMullen  &  McMullens,  for  appellant. 
L.  J.  Hackney,  Frank  L.  Littleton  and  Roberts  &  Cra- 
vens, for  appellee! 

COMSTOCK,  J. — The  court  sustained  a  demurrer,  for  want 
of  facts,  to  the  amended  complaint  in  this  cause,  and,  ap- 
pellant refusing  to  plead  further,  judgment  was  rendered 
against  him  for  costs. 

The  error  relied  upon  for  reversal  is  the  sustaining  of  ap- 
pellee's  demurrer  to  said  amended  complaint. 

After  mentioning  the  parties,  the  amended  complaint 
avers,  in  substance,  that  on  Pebruary  11,  1900,  the  defend- 
ant company  maintained  and  operated,  and  had  for  more 
than  ten  years  prior  thereto  maintained  and  operated,  near 
the  city  of  Aurora,  as  a  part  of  its  railroad,  a  turntable 
which'  was  used  by  it,  and  had  been  used  for  many  years, 
for  the  purpose  of  turning  its  engines  for  the  proper  opera- 
tion of  its  railroad;  that  said  turntable  was  constructed 
as  follows:  (The  construction  and  manner  of  operation  of 
the  turntable  is  described) ;  that  when  the  turntable  was 
put  in  motion  it  took  a  very  considerable  force  to  stop  it, 
because  of  its  weight  and  the  momentum  acquired;  that 
it  was  situated  within  twenty-five  feet  of  the  corporation 
line  of  said  city,  on  an  unenclosed  lot,  within  one  hundred 
feet  of  one  of  the  much  traveled  streets  of  said  city,  and 
at  a  point  much  frequented  by  the  citizens  thereof,  includ- 
ing children,  which  facts  were  well  known  to  the  defendant ; 
that  on  said  Pebruary  1 1  defendant  had  negligently  left  un- 
attended, unfastened  and  unenclosed  said  turntable,  which 
was  a  dangerous  machine  and  peculiarly  attractive  to  chil- 
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dren ;  that  for  five  years  prior  to  said  date  there  had  been 
no  fastening  tx>  prevent  the  turning  of  the  table  or  to 
hold  it  in  place,  no  guard  or  protection  around  or  upon 
the  table,  nothing  to  prevent  any  person  from  getting  on 
the  table,  and  no  visible  separation  of  the  railroad  ground 
and  the  adjoining  property,  both  being  unenclosed;  that 
said  turntable  was,  on  said  date,  and  had  been  for  five  years, 
peculiarly  attractive  to  children;  that  a  very  small  child 
could  revolve  the  same,  similarly  to  a  *' flying  Dutchman,*'  or 
a  ** merry-go-round,"  and  defendant  knew  that  children 
were  attracted  by  said  turntable,  and  almost  daily  congre- 
gated and  rode  thereon ;  that  the  turntable  was  near  a  pub- 
lic high-way  of  said  city,  and  was  within  fifty  yards  of  the 
Ohio  river,  on  one  side,  and  on  the  other  side  was  located  a 
public  ball  ground;  that  the  water's  edge  of  the  Ohio  river 
was  used  by  the  children  of  the  city  for  fishing  and  swim- 
ming, and  as  they  went  from  the  river  to  the  ball  ground 
the  turntable  was  in  the  line  of  travel;  that  the  facts  that 
children  and  adults  went  upon  said  unenclosed  lot  and  to 
the  ball  ground  and  river  were  known  to  appellee,  as  was 
the  fact  that  children  frequently  played  on  the  turntable, 
and  would  turn  it  round  and  ride  upon  it ;  that  at  slight 
expense  the  turntable  could  have  been  locked  or  fastened, 
so  that  it  could  not  be  turned  when  not  in  use,  without  ma- 
terially interfering  with  its  usefulness;  that  on  said  day 
the  appellant,  who  was  less  than  six  years  of  age,  with 
other  children  and  companions,  began  to  turn  the  turn- 
table, and  while  it  was  in  motion  he  jumped  upon  it  and 
rode,  being  unmindful  of  danger,  owing  to  his  age,  and  was 
carried  against  the  switch  track  and  caught  between  the 
switch  track  and  the  turntable,  sustaining  the  injuries  com- 
plained of,  which  injuries  were  caused  solely  by  the  negli- 
gence of  the  appellee,  without  the  fault  of  appellant,  to  his 
damage,  etc. 

The  courts  are  not  in  harmony  in  their  views  of  turn- 
table eases.    There  are  decisions  holding  that  a  child  who 
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was  injured  while  trespassing  on  unsafe  premises 
1.  cannot  recover  damages  of  the  owner  of  the  prem- 
ises, by  reason  of  their  unsafe  condition,  unless  the 
landowner  is  guilt:^  of  such  negligence  as  amounts  to  wan- 
ton injury.  7  Thompson,  Negligence  (White's  Supp.)> 
§1026.  Under  this  rule  the  appellee  would  not  be  liable, 
though  it  induced  the  child  to  enter  the  premises  and  en- 
counter the  danger  by  reason  of  its  attractiveness  to  his  im- 
mature mind.  The  foregoing  rule  has  not  been  followed  in 
this  State.  The  courts  of  Indiana  do  not  regard  a  child  of 
tender  years,  attracted  by  something  on  the  premises  which 
appeals  to  his  curiosity,  as  a  trespasser.  **What  an  express 
invitation  would  be  to  an  adult,  the  temptation  of  an  at- 
tractive plaything  is  to  a  child  of  tender  years."  North- 
western, etc.,  R.  Co.  V.  O'Malley  (1903),  107  IlL  App.  599. 
See,  also,  Chicago,  etc.,  R.  Co.  v.  Fox  (1906),  38  Ind.  App. 
268,  and  cases  cited.  Railroad  companies  are  not  to  be  de- 
prived of  the  use  of  structures  or  appliances  necessary  for 
the  carrying  on  of  their  business  because  they  are  attractive, 
anjd  may  result  in  injuries  to  children  by  reason  of  their 
ignorance  or  want  of  judgment ;  but  where,  with  but  little 
pecuniary  expense,  such  properties  may  be  made  safe  when 
not  in  use,  the  railroad  companies  should  be  required  to 
use  means  to  make  them  reasonably  safe.  This  requirement, 
of  course,  would  not  be  applicable  as  to  persons  capable  of 
appreciating  danger.  In  2  Thompson,  Negligence  (2d  ed.), 
§1827,  upon  the  subject  of  injuries  to  children  from  un- 
guarded and  unfastened  railroad  turntables,  it  is  said: 
**In  view  of  its  great  danger  to  children,  so  shown  by  nu- 
merous cases  in  the  law  books  founded  upon  injuries  of  this 
kind,  the  just  and  humane  conclusion  must  be  that  if  the 
^•ailroad  company  can,  at  slight  expense  or  inconvenience  to 
itself,  keep  it  guarded  from  trespassing  children  or  locked 
so  that  they  cannot  use  it,  it  should  be  held  bound  to  do  so, 
and  should  stand  liable  in  damages  if,  in  consequence  of  the 
failure  of  this  duty,  a  child  of  tender  years,  to  whom  con- 


MAY  TERM,  1908.  341 

Lewis  V.  Cleveland,  etc.,  R.  Co.— 42  In<L  App.  337. 

tributory  negligence  cannot  be  imputed,  is  injured  while 
playing  with  it.  This,  on  the  one  hand,  allows  the  railway 
company  the  reasonable  use  of  its  property,  while  at  the 
same  time  it  refui^s  to  release  it  from  those  obligations  of 
social  duty  which  rest  upon  all  men  in  the  state  of  civilized 
society.'*  See,  also,  1  Thompson,  Negligence  (2d  ed), 
§1036  et  seg. 

The  demurrer  admits  that  appellee  knew  the  probable 
consequence  of  maintaining  an  unguarded  and  unfastened 

turntable  at  the  place  named  and  in  the  manner  al- 
2.    leged;   that  it  knew  that  children  frequently  played 

upon  the  table,  turned  it  round  and  rode  upon  it; 
that  they  were  thus  impliedly  invited  and  induced  to  use 
it,  in  ignorance  of  their  danger,  and  that,  under  these  cir- 
cumstances, the  appellant,  by  reason  of  his  immature  judg- 
ment and  his  inability  to  comprehend  his  peril,  went  upon 
the  premises  and  was  injured,  as  alleged.  The  demurrer 
should  have  been  overruled.  Young  v.  Harvey  (1861),  16 
Ind.  314;  City  of  Indianapolis  v.  Emmelman  (1886),  108 
Irid.  530,  58  Am.  Eep.  65;  Penso  v.  McCormick  (1890),  125 
Ind.  116,  9  L.  R.  A.  313,  21  Am.  St.  211;  City  of  Pekin  v. 
McMahon  (1895),  154  111.  141,  39  N.  B.  484,  27  L.  R.  A. 
206,  45  Am.  St.  114;  Brinkley  Car  Co.  v.  Cooper  (1895), 
60  Ark.  545,  31  S.  W.  154,  46  Am.  St.  216 ;  Price  v.  Atchison 
Water  Co.  (189T),  58  Kan.  551,  50  Pac.  450,  62  Am.  St.  625 ; 
Schmidt  v.  Kansas  City  DistUling  Co.  (1886),  90  Mo.  284, 
1  S.  W.  865,  2  S.  W.  417,  59  Am.  Rep.  16;  Alabama,  etc., 
R.  Co.  V.  Crocker  (1901),  131  Ala.  584,  31  South.  561; 
Thomason  v.  Southern  B.  Co.  (1902),  113  Fed.  80,  51  C.  C. 
A.  67;  East  Tenn,,  etc.,  Co^  v.  Cargille  (1900),  105  Tenn. 
628,  59  S.  W.  141 ;  San  Antonio,  etc.,  R.  Co.  v.  Skidmore 
(1901),  27  Tex.  Civ.  App.  329,  65  S.  W.  215;  Edgington  v. 
BurUngton,  etc.,  R.  Co.  (1902),  116  Iowa  410,  90  N.  W.  95, 
57  L.  R.  A.  561 ;  Chicago,  etc,  R.  Co.  v.  Krayenbuhl  (1902), 
65  Neb.  889,  91  N.  W.  880,  59  L.  R.  A.  920,  28  Am.  and  Eng. 
R.Cas.  35;  San  Antonio,  etc.,  B.  Co.  v.  Morgan  (1900),  24 
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Tex.  Civ.  App.  58,  58  S.  W.  544;  Indianapolis  Water  Co. 
V.  Harold  (1908),  170  Ind.  170.  While  the  case  last  cited 
is  not  a  turntable  case,  yet  the  court,  in 'holding  the  com- 
plaint good,  impliedly  recognizes  the  **  attractive  nuisance 
doctrine,"  which  ''finds  its  most  frequent  application  in  the 
turntable  cases.*' 

Judgment  reversed,  with  instructions  to  overrule  the  de* 
murrer  to  the  complaint. 


American  Car  &  Foundry  Company  v.  Applegate. 

[No.  6,414.    Filed  October  9,  1908.] 

Pleadino. — Complaint — Master  and  Servant — Employer^  LiabilUy 
Act — Private  Corporations. — ^A  complaint,  for  damages,  by  a  serv- 
ant against  a  private  corporation,  based  upon  section  one  of  the 
employers*  liability  act  (Acts  1893,  p.  294,  §8017  Bums  1908),  is 
insufficient,  such  act  having  be^i  declared  unconstitational  as  to 
private  corporations. 

Prom  Clark  Circuit  Court,  Harry  C.  Montgomery,  Judge. 

Action  by  Prank  M.  Applegate  against  the  American  Car 
&  Poundry  Company.  Prom  a  judgment  on  a  verdict  for 
plaintiff  for  $800,  defendant  appeals.    Reversed. 

M.  Z.  Stannard,  for  appellant. 
L.  A,  Douglas,  for  appellee. 

CoMSTOCK,  J. — ^Appellee  recovered  judgment  for  person- 
al injuries  sustained  by  him  while  in  the  employ  of  appel- 
lant. The  complaint  was  based  upon  the  second  subdivision 
of  section  one  of  the  employers'  liability  act  (Acts  1893,  p. 
294,  §8017  Bums  1908). 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled, and  appellants  answered  by  general  denial  The 
ruling  on  the  demurrer  is  one  of  the  errors  assigned. 

The  statute  upon  which  the  complaint  is  based  having  been 
held  unconstitutional  as  to  private  corporations  by  the  Su- 
preme Court,  said  ruling  was  erroneous.    Bedford  Quarries 
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Co.  V.  Bough  (1907),  168  Ind.  671,  14  L.  B.  A.  (N.  S.)  418; 
Standard  Cement  Co.  v.  Minor  (1908),  ante,  231. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's demurrer  to  the  complaint. 


Hardy,  Trustee,  v.  Weyer. 

[No.  6,4»5.    Filed  October  0,  1908.] 

L  Pleading. — Complaint, — Conditional  Sales. — Partnership, — Dis- 
solution.— Election. — A  complaint  l)y  a  trustee  in  bankruptcy  for 
one  of  two  partners  against  ttie  other  partner  alleging  that  de- 
fendant agreed  to  purchase  a  one-half  interest  in  the  partnership, 
paying  $1,000  cash,  and  if  the  business  was  satisfactory  agreeing 
to  pay  another  $1,000,  but  if  not  satisfactory  he  was  to  have  a 
return  of  the  $1,000  paid,  ttiat  within  the  year  for  decision 
defendant  brought  suit  for  a  dissolution  and  secured  the  appoint- 
ment of  a  receiver  who  wound  up  the  business,  that  the  plain- 
tiff was  appointed  within  the  year  as  a  trustee  in  bankruptcy  for 
the  other  partner  and  demanding  Judgment  for  the  unpaid  $1,000, 
is  bad,  since  the  suit  for  a  dissolution,  as  well  as  the  bankruptcy 
of  the  other  partner,  constituted  a  legal  election  on  defendant's 
part  not  to  continue  in  the  partnership  relaticm.    p.  344. 

2.  Bankbuptcy. — Trustees. — Enforcement  of  Bankrupts  Con- 
tracts.— ^A  trustee  in  bankruptcy  occupies  the  same  place  as  the 
bankrupt  in  the  enforcement  of  the  bankrupt's  contracts,    p.  34G. 

Prom  Superior  Co\irt  of  Vanderburgh  County;  Alexander 
Gilchrist,  Judge. 

Action  by  "William  D.  Hardy,  as  trustee  in  bankruptcy  of 
the  estate  of  Qtto  Georges,  bankrupt,  against  John  W. 
Weyer.  Prom  a  judgment  for  defendant,  plaintiflf  appeals. 
Affirmed. 

Van  Buskirh  dk  Osborn  and  Posey  <&  Hardy,  for  appellant. 
Louis  J.  Herman  and  William  P.  Miedreich,  for  appellee. 

CoMSTOCK,  J. — Appellant,  as  trustee,  sought  to  recover 
for  the  second  instalment  of  the  purchase  price  of  property 
sold  to  appellee  by  the  bankrupt.  Otto  Georges.  A  separate 
demurrer  for  want  of  facts  to  each  of  the  three  paragraphs 
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of  the  amended  complaint  was  sustained.  Appellant  re- 
fusing to  plead  further,  judgment  was  rendered  against  him 
for  costs. 

Appellant  asks  a  reversal,  upon  the  alleged  error  of  the 
court  in  holding  each  paragraph  of  said  complaint  insuffi- 
cient. The  three  paragraphs  of  the  complaint  are  substan- 
tially the  same.  The  third  concisely  states  the  facts  in  issue, 
and  it  is  unnecessary  further  to  refer  to  the  other  two. 

Omitting  the  caption,  the  complaint  alleges,  in  substance, 

that  on  August  26,  1905,  Otto  Georges,  on  his  petition,  was 

duly  adjudged  a  bankrupt,  and  plaintiflf  on  October 

1.  27,  1905,  duly  qualified  as  '(rustee,  and  assumed  the 
duties  of  said  trust,  and  now  prosecutes  this  action 
as  said  trustee ;  that  on  February  6,  1905,  said  Otto  Georges 
entered  into  a  contract  with  the  defendant,  by  the  terms  of 
which  the  said  Georges  sold  and  delivere4  to  the  defendant  a 
one-half  interest  in  the  Black  Diamond  Cigar  Company,  tod 
said  Georges  and  Weyer  agreed  to  become  partners  and  pros- 
ecute the  business  of  said  Black  Diamond  Cigar  Company; 
(A  copy  of  said  contract  marked  exhibit  A  is  attached  and 
made  a  part  of  the  complaint) ;  that  according  to  the  terms 
of  said  contract  the  defendant  agreed  to  pay  to  said  Otto 
Georges  for  said  one-half  interest  in  said  business  the  sum 
of  $2,000  in  two  instalments — $1,000  in  cash,  and  if,  at  the 
expiration  of  one  year  from  date  thereof,  said  John  W. 
Weyer  should  be  satisfied  with  and  wish  to  continue  as  a 
partner  in  said  business,  then  he  should  pay  the  second  in- 
stalment of  $1,000,  together  with  five  per  cent  interest  from 
the  date  of  said  contract;  that  on  February  6,  1905,  said 
defendant  did  pay  to  said  Georges  the  first  instalment  of 
$1,000  and  entered  into  said  business  with  said  Georges  as 
a  partner;  that  on  August  25,  1905,  the  defendant  filed  his 
complaint  in  the  Vanderburgh  Circuit  Court,  asking  that 
said  partnership  be  dissolved  and  an  account  taken  of  all 
partnership  dealings  and  assessments  from  the  commence- 
ment thereof,  and  all  moneys  received  and  paid  by  said 
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Weyer  and  said  Georges,  respectively,  and  that  the  property 
of  the  firm  be  sold,  the  partnership  debts  and  liabilities  paid 
off,  and  the  surplus,  if  any,  properly  distributed;  that  a 
receiver  be  appointed  to  take  charge  of  the  partnership 
money,  property  and  effects  and  to  sell  and  dispose  of  the 
same,  and  for  all  other  proper  relief ;  that  on  said  date  said 
court  appointed  a  receiver  to  take  charge  of  said  partnership 
business  and  property  according  to  the  prayer  of  said  com- 
plaint,  and  upon  a  hearing  of  said  cause  of  complaint  or- 
dered the  sale  of  said  partnership  property;  that  on  Octo- 
ber 14,  1905,  said  receiver,  at  2  o'clock  p.  m.,  sold  said  prop- 
erty at  public  sale  to  the  defendant,  who  was  the  highest  and 
best  bidder;  that  the  defendant  refused  and  still  refuses  to 
pay  said  second  instalment  of  $1,000  of  the  purchase  price 
of  said  one-half  interest  in  said  Black  Diamond  Cigar  Com- 
pany; that  said  sum  of  $1,000,  together  with  interest  for 
one  year  at  five  per  cent,  amounting  to  $50,  was  due  on 
February  6,  1906;  that  said  sum  of  $1,050^  with  interest 
from  February  6,  1906,  is  now  due  and  unpaid  to  plaintiff. 
The  terms  of  the  agreement  and  the  foundation  of  the 
action  are  clear.  A  one-half  interest  and  a  partnership  in 
the  business  was  at  the  option  of  appellee  sold  to  him  for 
$2,000,  payable  in  two  instalments  of  $1,000  each,  the  first 
$1,000  to  be,  and  was,  paid  in  cash,  and  $1,000  to  be  paid 
at  the  expiration  of  one  year  from  the  date  of  the  contract, 
if  Weyer  was  satisfied  with  the  business  and 'wished  to  con- 
tinue as  a  partner.  If  he  was  not  satisfied  with  the  busi- 
ness at  the  expiration  of  the  year  he  was  to  have  the  privi- 
lege of  withdrawing  from  the  partnership,  and  was  to  be 
repaid  the  first  instalment  of  $1,000,  and  was  to  receive 
one-half  the  profits.  This  was  in  the  nature  of  interest 
for  the  use  of  the  money.  The  second  instalment  was 
to  be  paid  or  not  as  the  appellee  should  elect.  When, 
before  the  expiration  of  the  year,  he  brought  suit  for  a  dis- 
solution of  the  partnership  and  an  accounting,  he  plainly 
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declared  by  that  aet  that  he  was  not  satisfied  with. the  busi- 
ness, and  elected  to  withdraw  from  the  partnership. 

When  Georges,  upon  his  own  petition,  was  adjudged  a 
bankrupt,  and  a  trustee  was  appointed  for  liis  estate,  said 
partnership  was  dissolved,  and  the  consideration  up<m  which 
the  second  $1,000  was  to  be  paid  could  not  be  performed. 
The  voluntary  proceeding  in  bankruptcy  prevented  the  pos- 
sible condition  under  which  appellee  might  have  desired  to 
continue  the  business  relations. 

Georges,  under  the  facts  disclosed  by  the  complaint, 

2.     apart  from  the  allegations  of  the  bankruptcy  pro- 
ceeding, would  have  had  no  right  of  action ;  his  trus- 
tee has  no  greater  authority. 

Appellant  cites  authorities  in  support  of  the  proposition 
that  when  the  owner  of  a  chattel  sells  and  delivers  it  to 
another,  and  receives  from  him  a  sum  of  money  in  part  pay- 
ment therefor,  and  the  purchaser  promises  to  pay  the  bal- 
ance on  a  specified  date,  or  return  the  chattel,  the  title 
passes  unconditionally  to  the  purchaser.  The  proposition 
is  not  involved  here,  and  the  cases  are  not  applicable. 

Judgment  affirmed. 


Rife  et  al.  v.  Diamond  Flint  Glass  Company. 

[No.  6,218.    Filed  October  9,  1908.1 

1.  Jthmment. — Issues, — Estoppel. — A  Judgment  conclusively  estops 
the  parties  from  afterwards  litigating  issues  raised,  or  which 
might  have  been  raised,  in  such  proceeding,    p.  349. 

2.  Same. — Final. — ^A  final  Judgment  is  one  that  disposes  of  all  of 
the  issues  in  the  case  as  to  all  of  the  parties  thereto,    p.  349. 

3.  Covenants.  —  Deeds.  —  Breach.  —  Vendors'  Liens. — Evidence.^ 
Judgment. — In  an  action  for  damages  for  breach  of  covenant,  evi- 
dence that  defendants  executed-  to  the  plaintiff  a  warranty  deed 
for  certain  land  upon  which  there  existed  an  alleged  vendor's 
lien  in  favor  of  a  remote  grantor,  that  such  remote  grantor  had 
sued  plaintiff  for  the  foreclosure  thereof,  that  plaintiff  notified 
defendants  thereof,  who  were  made  parties  thereto,  that  plaintiff* 
over  defendants*  objections,  refused  to  plead  further  upon  the 
court's  sustaining  a  demurrer  to  its  answer,  and  a  decree  was 
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entered  against  It  which,  it  was  compelled  to  pay,  and  that 
the  cause  was  continued  as  to  defendants,  is  not  sufflcieut  to  sus- 
tain a  decision  for  the  pli^lntiff.  p.  349. 
4.  Covenants.  —  Breach,  — Incumbrances. — Deeds. — EiAdence. — To 
constitute  a  breach  of  covenant,  the  grantee  must  show  that  a  valid 
and  subsisting  incumbrance  existed  upon  the  land  at  the  date  of 
the  execution  of  the  deed;  and  evidence  of  a  decree  against  the 
grantee,  to  which  the  grantor  was  not  a  party  is  not  sufflcioit  to 
show  such  breach,    p.  350. 

Prom  Blackford  Circmt  Court;  William  H.  Eichhom, 
Special  Judge. 

Action  by  the  Diamond  Flint  Glass  Company  against 
Charles  H.  Rife  and  others.  Prom  a  judgment  for  plaintiff, 
defendants  appeal    Reversed, 

W,  H.  Honey,  Enos  Cole  and  L.  B.  Simmons,  for  appel- 
lants. 

Chambers,  Pickens,  Moores  dc  Davidson,  Owen  Pickens 
and  Jay  A.  Hindman,  for  appellee. 

Hadlby,  J. — This  was  an  action  by  appellee  against  ap- 
pellant to  recover  damages  for  a  breach  of  the  covenants  in 
a  warranty  deed  executed  by  appellants  to  appellee,'  con- 
veying to  appellee  a  certain  tract  of  land  in  Blackford 
county.  The  complaint  averred,  among  other  things,  that 
Byron  M.  Boyd  had  recovered  a  decree  against  appellee  fore- 
closing a  vendor's  lien  on  the  land  in  question;  that  to  pro- 
tect its  title,  appellee  paid  said  decree  and  by  said  suit 
sought  to  recover  the  amount  so  paid.  Appellants  answered 
in  general  denial  and  by  affirmative  matter,  among  other 
things  averring  that  while  they  were  parties  to  the  Boyd 
suit  the  decree  was  entered  only  against  appellee  upon  its 
abandonment  of  the  defense,  and  as  to  appellants  the  cause 
was  continued  for  further  adjudication ;  that  said  cause  is 
still  pending  as  to  them,  and  then  averring,  as  a  defense, 
facts  that,  if  true,  show  that  the  Boyd  claim  was  not  a  lien 
upon  this  particular  tract.  Trial  was  had,  special  findings 
made  by  the  court,  and  judgment  rendered  in  favor  of  ap- 
pellee. 
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The  only  question  properly  presented  is  on  the  ruling  on 
the  motion  for  a  new  trial  and  on  the  speciiScation  therein 
that  the  evidence  is  insuflScient  to  sustain  the  decision.  On 
the  trial  of  the  cause  appellee  introduced  in  evidence  the 
record  of  the  proceedings  in  the  Boyd  case,  by  which  it  ap- 
pears that  Boyd  brought  suit  against  appellee  for  $759  as 
unpaid  purchase  money  for  said  land  on  a  sale  to  appellee's 
remote  grantor  and  for  the  foreclosure  of  a  vendor's  lien 
upon  the  land  in  question  to  satisfy  the  same;  that  there- 
upon appellee,  as  defendant  in  said  Boyd  case,  served  notice 
upon  appellants,  its  grantors,  of  the  bringing  of  said  suit, 
and  said  appellants  made  application  to  the  court  to  be  made 
parties  to  said  suit,  which  application  was  granted,  and 
Boyd  filed  an  amended  complaint  making  appellants  par- 
ties defendant;  that  appellee  and  each  of  appellants  then 
filed  separate  pleas  in  abatement  of  said  suit,  to  which  Boyd, 
plaintiff,  filed  separate  demurrers,  each  of  which  was  sus- 
tained. Appellee,  over  the  objectioi;i  entered  of  record  of 
appellants,  refused  to  plead  further  and  permitted  a  decree 
to  be  entered  against  it  in  the  amount  asked  and  for  a 
foreclosure  of  the  vendor's  lien  upon  its  land.  The  decree 
was  so  entered,  and  at  the  same  time  a  ruling  was  entered 
against  the  other  defendants  in  said  cause,  the  appellants 
in  this  cause,  to  answer  the  complaint.  Appellee  took  an 
appeal  to  this  court,  and  afterwards  paid  the  decree  in  full, 
together  with  costs. 

This  is  all  of  the  evidence  submitted  to  the  court  to  sup- 
port the  validity  of  the  lien,  or  to  prove  that  appellants 
were  liable  to  appellee  for  the  amount  so  paid  on  said  Boyd 
decree.  It  is  contended  on  the  part  of  appellee  that  since 
appellants  were  parties  defendant  to  the  Boyd  case  the 
decree  was  conclusive  on  them,  and  no  evidence  other  than 
the  proceedings  and  decree  in  the  Boyd  case  was  necessary 
to  show  appellants'  liability  to  appellee. 

On  the  other  hand,  it  is  contended  by  appellants  that, 
while  they  were  parties  to  the  suit,  the  decree  entered  did 


MAY  TERM,  1908.  349 

Rife  r.  Diamond  Flint  Glass  Co.— 42  Ind.  App.  346. 

not  pretend  to  adjudicate  any  of  their  interests,  but  was 
simply  a  decree  against  appellee  upon  its  refusal  to  plead 
further,  and  therefore  had  no  binding  force  upon  appel- 
lants and  adjudicated  none  of  their  rights  and  was  not  a 
final  decree  as  to  them. 

It  is  true,  as  appellee  states,  that  as  a  general  rule,  when- 
ever a  matter  is  finally  determined  by  a  competent  tribunal 
it  is  considered  at  rest  forever,  and  this  principle 

1.  embraces  not  only  what  was  actually  determined,  but 
every  other  matter  which  the  parties  might  have  liti- 
gated in  the  case.    This  principle  was  established  in  Fischli 
V.  Fischli  (1825),  1  Blackf.  •360,  12  Am.  Dec.  251,  and  has 
been  adhered  to  without  variation  until  the  present  time. 

But  it  is  also  well  settled  that  a  final  judgment  is 

2.  one  that  at  once  disposes  of  all  the  issues  as  to  all  the 
parties  involved  in  the  controversy  presented  by  the 

pleadings  to  the  full  extent  of  the  power  of  the  court  to 
dispose  of  the  same  and  puts  an  end  to  the  particular  case 
as  to  all  of  such  parties  and  all  of  such  issues.  Neyens  v. 
Flesher  (1907),  39  Ind.  App.  399,  and  cases  cited.  And  it 
is  expressly  held  in  Keller  v.  Jordan  (1897),  147  Ind.  113, 
that  where  suit  is  brought  against  several  defendants  and 
judgment  is  rendered  against  a  part  of  such  defendants  and 
the  cause  continued  as  to  other  defendants,  that  such  judg- 
ment is  not  a  final  determination  of  the  cause,  the  court 
saying:  **The  well-settled  rule  is  that  a  judgment  is  not 
final  unless  it  disposes  of  all  the  issues  as  to  all  of  the  par- 
ties.  The  rights  of  all  the  parties  must  be  adjudicated." 

The  record  of  the  Boyd  case,  introduced  in  evidence  in 
this  ease,  affirmatively  shows  that  the  Boyd  decree  was  en- 
tered only  against  appellee;   that  none  of  the  rights 

3.  of  appellants  were  adjudicated,  but  that,  as  to  them, 
the  catise  was  continued  and  left  open  on  a  rule  to 

answer.  It  is  therefore  apparent  that  said  Boyd  decree  is 
not  conclusive  or  bindins:  upon  appellants,  notwithstanding 
they  were  defendants  in  s^id  cause,  for  the  reason  that  the 
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record  affirmatively  shows  that,  as  to  them,  they  were  to  be 
further  heard.  There  is  nothing  in  the  record  introduced 
that  would  indicate  that  appellants  refused  to  plead  further 
or  in  any  way  abandoned  their  defense.  The  evidence  thus 
introduced  then  merely  showed  that  the  decree  and  fore- 
closure of  a  vendor's  Uen  had  been  entered  against  appellee 
upon  its  refusal  to  make  a  defense,  but  did  not  show,  as 
against  these  appellants,  that  such  lien  was  a  valid  and 
subsisting  lien  at  the  time  of  the  execution  of  the  deed  to 
appellee,  or  that  it  was  such  a  breach  of  the  covenants  of 
said  deed  as  would  render  appellants  liable  therefor.  And 
it  is  an  established  rule  that  a  grantee  to  whom  land 
4.  has  been  conveyed  with  a  covenant  against  encum- 
brances, who  claims  to  have  discharged  an  encum- 
brance after  the  execution  of  the  conveyance,  must  show  that 
it  was  a  valid  and  subsisting  encumbrance  when  the  deed 
was  executed.  Barker  v.  Hobbs  (1855),  6  Ind.  385;  Kirk- 
Patrick  v.  Pearce  (1886),  107  Ind.  520;  Robinson  v.  Murphy 
(1870),  33  Ind.  482.  The  evidence  of  a  decree  against  the 
grantee  alone,  and  to  which  the  grantor  was  in  no  way  a 
party,  is  not  sufficient  to  establish  such  lien  and  the  liability 
of  the  grantor  thereunder.  Teague  v.  Whdley  (1898),  20 
Ind.  App.  26;  Rhode  v.  Oreen  (1866),  26  Ind.  83.  For 
this  reason  the  evidence  was  insufficient  to  support  the  de- 
cision of  the  court. 
Judgment  reversed,  with  instructions  to  grant  a  new  trial. 


Robinson  v.  Bank  of  Winslow. 

[No.  6,484.    Filed  October  13,  1908.] 

1.  Principal  and  Agent.  —  Breach  of  Trust, — Checks. — Indorse- 
ment,— Banks, — An  agent,  who  has  authority  to  indorse  nego- 
tiable paper,  and  who  cashes  her  principal's  check  and  converts 
the  money,  is  guilty  of  a  breach  of  trust,  and  the  bank  cannot  be 
held  liable  therefor,    p.  .352. 

2.  Same. — Checks. — Indorsement. — Authoritp.—X  valid  indorse- 
ment of  a  check  can  be  effected  by  an  agent  only  wh«i  such 
agent  has  direct  or  express  authority  therefor,    p.  352. 
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3.  Banks. — Checks, — Indorsement. — Agency, — Collectors, — ^An  agent 
authorized  to  receive  money  for  tier  principal  In  payment  of  a 
note  due  to  him  has  no  implied  authority  to  indorse  a  check, 
payable  to  her  principal,  and  received  in  payment  of  such  note, 
tliongh  if  such  check  had  be^i  payable  to  her,  she  could  have 
collected  same.    p.  353. 

4.  Pbincipai.  and  Agent. — Contracts, — ^Agency  rests  upon  contract, 
express  or  implied,  and  is  general  or  special — special,  when  the 
end  and  means  are  speQiflc—general,  when  they  are  not    p.  353. 

5.  Same. — Speical, — Burden  of  Proof.— The  burden  is  upon  one  who 
deals  with  a  special  agent  to  show  that  such  agent  had  authority 
to  do  the  act  in  controversy,    p.  353. 

6.  Sauk.  —  Checks.  —  Indors€inent,'-Ratiftcation,-~niie  principal's 
assertion  of  title  to  a  check  which  his  agent  for  the  collection  of 
money  had  received  and  wrongfully  indorsed,  does  not  constitute 
a  ratification  of  such  indorsement    p.  354. 

Prom  Pike  Circnit  Court;  E.  A.  Ely,  Judge." 

Action  by  Joseph  L.  Robinson  against  the  Bank  of  Wins- 
low.  Prom  a  judgment  for  defendant,  plaintiflf  appeals. 
Reversed. 

J.  W.  Wilson  and  J.  W.  Brumfield,  for  appellant 
E.  P.  Richardson,  A.  H.  Taylor^  Y.  B.  Greene  and  Framk 
Ely,  for  appellee. 

CoMSTOCK,  J. — ^Appellant,  brought  this  action  against  the 
appellee  for  the  collection  of  a  check  for  the  sum  of  $77.65, 
drawn  on  the  appellee,  by  one  Beasley,  and  payable  to  ap- 
pellant. The  complaint  was  in  two  paragraphs.  A  demurrer 
for  want  of  facts  was  sustained  to  the  first  paragraph.  The 
cause  was  tried  on  the  second  paragraph,  answer  and  reply 
thereto.  Upon  a  trial  by  the  court  there  was  a  finding  and 
judgment  for  costs  in  favor  of  appellee. 

The  only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial. 

The  reasons  for  a  new  trial  are  that  the  decision  is  not 
sustained  by  sufficient  evidence  and  is  contrary  to  law. 

The  following  are  the  facts,  shown  by  the  evidence:  On 
March  28,  1906,  Beasley  was  indebted  to  the  appellant  in 
the  sum  of  $77.65,  evidenced  by  his  promissory  note.    On 
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said  day  appellant  gave  to  Josephine  Hawkins,  who  waa, 
and  for  six  months  previous  .thereto  had  been,  living  at  ap- 
pellant's  house,  a  written  order,  of  which  tiie  following  is  a 
copy: 

''Mr.  Beasley,  Sir: 

I  send  your  note  by  Miss  Hawkins.  You  will  please 
pay  her  the  money  due  on  the  note  and  oblige  me.  The 
amount  due  is  $77.65.  I  bought  some  cattle  to  take  next 
Saturday,  and  I  will  need  the  money  to  help  pay  for 
them.  You  will  confer  a  great  favor  if  you  will  send  me 
the  money  by  Miss  Hawkins. 

Yours, 

J.  L.  Robinson.*' 

Appellant  gave  this  order  and  the  note  to  Miss  Hawkins, 
and  requested  her  to  make  settlement  with  Mr.  Beasley.  The 
request  and  note  were  delivered  to  said  Beasley,  and  in  pay- 
ment of  said  note  Beasley  drew  his  check  on  the  appellee, 
payable  to  the  order  of  appellant.  Miss  Hawkins  presented 
this  check  to  the  bank,  and  was  told  by  appellee  that  she 
would  have  to  sign  the  appellant's  name  on  the  back  of  the 
check  before  it  could  be  paid.  She  thereupon  wrote  the 
name  of  appellant  upon  the  back  of  the  check  and  received 
the  money. 

The  question  presented  is  simply  one  of  agency.    Was 

Miss  Hawkins  appellant's  agent  to  indorse  negotiable  paper 

given  in  settlement  of  a  debt  due  to  appellant  t    If 

1.  she  was  such  agent  the  appropriation  of  the  proceeds 
to  her  own  use  was  a  mere  breach  of  trusty  and  would 

not  aflPect  appellee. 

In  1  Parsons,  Contracts  (9th  ed.),  •62,  the  author  says: 

** An  agent's  acts  in  making  or  transferring  negotiable  paper 

(especially  if  by  indorsement) 'are  much  restrained. 

2.  It  seems  that  they  can  be  authorized  only  by  express 
and  direct  authority,  or  by  some  express  power  which 

necessarily  implies  these  acts,  because  the  power  cannot  be 
executed  without  them," 

In  Mechem,  Agency,  §382,  the  author  says:    **But  even 
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if  authorized  to  accept  checks  in  payment  of  the  demand, 
the  agent  has  no  implied  authority  to  indorse  them  and  col- 
lect the  money  thereon,  and  the  bank  paying  the  check  so 
indorsed  is  still  liable  to  the  principal  for  the  amount  there- 
of.*' The  learned  author  cites  in  foot  notes  the  following 
cases  which  support  the  proposition:  Chraham  v.  United 
Hiaies  Sav.  hist.  (1870),  46  Mo.  186;  Robinson  v.  Chemical 
Xat.  Bank  (1881),  86  N.  Y.  404;  Millard  v.  Nat.  Bank,  etc. 
(1877),  3  McArthur  (D.  C.)  54;  McClure  v.  Evartson 
(1884),  14  Lea  (Tenn.)  495;  Ilolisinger  v.  National,  etc., 
Bank  (1869),  6  Abb.  Pr.  (N.  S.)  292;  Hogg  v.  Snaith 
(1808),  1  Taunt.  •347. 
^  The  check  required  the  bank  to  pay  the  sum  specified  to 
such  person  as  the  payee  might  direct.  The  payee  did  not 
direct  the  payment  to  any  one,  unless  Miss  Hawkins 

3.  was  agent  for  that  purpose.    Such  agency  is  not  in- 
ferable from  the  mere  fact  that  she  was  his  agent  in 

eflPecting  the  collection.  Oraham  v.  United  States  Sav.  Inst., 
supra. 

Had  the  check  been  payable  to  Miss  Hawkins,  she  would 
not  have  acted  in  violation  of  her  duty  in  reducing  it  to 
money.    Walter  v.  Bennett  (1857),  16  N.  Y.  250. 

Agency  rests  on  contract,  express  or  implied.  It  is  gen- 
eral or  special.  It  is  special  when  both  the  end  and  the 
means  are  specific.    The  authority  in  the  case  at  bar 

4.  was  to  receive  the  money;   the  means,  to  surrender 
the  note.    Had  the  agent  been  authorized  to  accept  a 

check,  instead  of  money,  she  would  not,  as  we  have  seen, 
had  authority  to  indorse  it. 

The  law  makes  it  the  duty  of  every  one  who  deals  with  a 

special  agent  to  ascertain  the  extent  of  the  agei\t*s  authority 

before  dealing  with  him;    otherwise,  he  deals  with 

5.  such  agent  at  his  peril,  and  the  principal  will  not  be 
bound  by  any  act  which  exceeds  the  particular  author- 
ity ^iven.    Cnizan  v.  Smith  (1872),  41  Ind.  288.    Appellee 
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knew  the  indorsement  was  written  by  Miss  Hawkins.  No 
diligence  was  used  in  ascertaining  her  authority  to  act  in 
the  premises,  although  appellant  lived  only  six  miles  away, 
and  could  have  been  communicated  with  by  telephone. 

It  is  claimed  by  appellee  that  since  Miss  Hawkins  was  the 

special  agent  of  appellant  to  collect  the  note,  and  received 

in  full  payment  thereof  the  check  in  question,  and 

6.  since  the  appellant  claims  to  own  the  check,  he  thus 
ratifies  all  her  acts,  including  the  indorsement  by 
whch  she  received  the  money.  It  is  true  that  the  ratification 
of  an  agent's  acts,  with  knowledge  of  the  circumstances,  re- 
lates back  to  the  time  when  such  acts  were  performed,  and 
binds  the  principal  the  same  as  if  authority  had  been  orig- ' 
inally  given.  The  claim  to  the  check  was  rather  a  repudia- 
tion of  the  act  complained  of  than  a  ratification.  Appellant 
claims  to  own  the  check  as  it  came  into  the  hands  of  Miss 
Hawkins,  payable  to  him,  and  which  he  did  not  authorize  her 
to  transfer. 

Cases  are  cited  in  the  able  brief  of  appellee,  the  law  of 
which  we  do  not  question,  but  they  do  not  apply  to  the  facts 
in  the  case  at  bar. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Aneshaensbl  v.  Twyman  et  al. 

[No.  6,817.    Filed  October  13,  1908.] 

1.  Wills. — Title  Devised, — ^A  will  In  form:  "I  give,  bequeath  apd 
'  devise''  to  my  daughter  certain  real  estate  Is  sufficient  to  pass 

a  fee-simple  title  thereto,    p.  356. 

2.  Same. — Construction, — Rules, — While  the  testator's  intention 
must  be  the  guide  in  the  construction  of  his  will,  still,  there  are 
certain  rules  of  law  which  must  control  such  construction. .  p.  356. 

3.  Same. — Date  of  Taking  Effect, — Construction. — Wills  spealc 
from  the  date  of  testator's  death ;  and  the  construction  of  their 
provisions  must  be  considered  as  of  such  date.    p.  356. 
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4.  Wills. — Devises. — Dying  without  Issue  Clauses, — A  will  devis- 
ing to  a  daughter  certain  land  "provided,  that  In  case  of  her  death 
the  same  property  shail  be  sold  and  proceeds  divided  equally  be- 
tween my  other  surviving  heirs,"  refers  to  a  death  of  such 
daughter  prior  to  the  death  of  the  testator,  and  in  case  of  sur- 
vival, such  daughter  takes  a  fee  simple,  which,  in  default  of 
children  or  par^its  surviving  her,  descends  to  her  husband,     p.  357. 

Prom  Marion  Circuit  Court  (14,962) ;  Henry  Clay  Allen, 
Judge. 

Suit  by  Otto  Aneshaensel  against  Katy,  alias  Daisy,  Twy- 
man and  others.  From  a  decree  for  defendants,  plain- 
tiff appeals.    Reversed. 

Donald  Morris,  C.  0.  Brittan  and  Howe  &  Batchelor,  for 
appellant. 

Smith,  Duncan,  Hornbrook  &  Smith,  0.  U.  Newman  and 
Harding  cfc  Hovey,  for  appellees. 

Rabb,  C.  J. — ^Maggie  Cunningham  Twyman  was,  during 
her  life,  the  owner  of  the  premises  that  are  in  controversy 
in  this  case,  together  with  other  real  estate  in  the  city  of 
Indianapolis.  She  died  testate  in  August,  1904,  leaving  as 
her  survivors  her  children,  Katy  Twyman,  James  B.  Twy- 
man, Harry  Cunningham,  and  the  appellant's  wife,  Annie, 
the  appellees  in  this  case.  Her  will  contained,  among  other 
provisions;  the  following: 

"Item  6.  I  give,  bequeath  and  devise  to  my  daughter, 
Annie  Aneshaensel,  my  property  known  as  No.  434  and 
No.  438  East  Wabash  street,  described  as  follows :  Fifty 
feet  oflf  the  south  end  of  lot  four  in  Coe's  subdivision  of 
square  forty-one,  in  the  city  of  Indianapolis :  Provided, 
that  in  case  of  her  death  the  same  property  shall  be  sold 
and  proceeds  divided  equally  between  my  other  surviv- 
ing heirs.'* 

This  will  was  duly  probated,  and  no  question  arises  as  to 
itg  validity,  and  none  of  its  other  provisions  affect  the  ques- 
tion to  be  decided  here.  The  devisee,  Annie  Aneshaensel, 
survived  the  testator,  and  died  intestate  on  July  22,  1906, 
leaving  surviving  her  no  children  or  their  descendants,  no 
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mother  or  father,  but  leaving  the  appellant,  Otto  Aneshaen- 
sel,  her  husband,  as  her  sole  heir  at  law. 

The  controversy  arises  over  the  construction  of  this  clause 
of  the  will,  the  appellant  claiming  that  it  gave  to  Annie 
Anesh'aensel  a  fee-simple  title  to  the  land;  the  appellees 
claiming  that  she  took  but  a  life  estate,  and  that  upon  her 
death  the  property  was  to  be  sold  and  its  proceeds  divided 
among  them.  The  question  arises  upon  exception  taken  to 
the  conclusions  of  law  stated  by  the  court  upon  a  special 
finding  of  facts^  and  is  the  only  question  involved  in  the 
appeal. 

The  terms  of  this  clause  of  the  will  were  sufficient  to  pass 
the  fee  to  the  devisee  named,  unless  the  proviso, 

'*in  case  of  her  death  the  same  property  shall  be  sold 
and  proceeds  divided  equally  between  my  other  surviv- 
ing heirs," 

manifests  an  intention  on  the  part  of  the  testator 

1.  to  limit  the  estate  devised  to  the  life  of  the  devisee. 
Ross   V.   Boss    (1893),    135    Ind.    367;    Morgan   v. 

McNeeley  (1891),  126  Ind.  537;  Mills  v.  Franklin  (1891), 
128Jnd.  444;  Korf  v.  Oerichs  (1896),  145  Ind.  134;  Rogers 
V.  Winklespleck  (1896),  143  Ind.  373;  Lumpkin  v.  Rodgers 
(1900),  155  Ind.  285;  Logan  v.  Sills  (1902),  28  Ind.  App. 
170. 

It  is  well  understood  that  in  construing  wills  the  testator's 

intention  must  be  the  guide;  but  in  the  ** ascertainment  of 

that  intention  there  are  certain  rules  of  construction 

2.  that  have  become  as  thoroughly  settled  as  that  which 
requires  that  the  intention,  when  ascertained,  should 

be  the  true  guide."   Fowler  v.  Duhme  (1896),  143  Ind.  248. 

Wills  speak  from  the  date  of  the  death  of  the  testator,  the 

time  at  which  they  become  effective,  and  all  expressions  used 

in  the  will  in  reference  to  the  disposition  of  the  prop- 

3.  erty  must  be  construed  with  reference  to  that  fact, 
and  it  is  one  of  the  well-settled  rules  for  the  con- 
struction of  wills  that  where  real  estate  is  devised  in  terms 
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denoting  an  intention  on  the  part  of  the  testator  that 

4.  the  primary  devisee  shall  take  a  fee  on  the  death  of 
the  testator,  coupled  with  a  devise  over,  in  case  of 
his  death,  the  words  refer  to  a  death  during  the  lifetime  of 
the  testator,  and  that  the  primary  devisee,  surviving  the 
testator,  takes  an  absolute  fee.  Wright  v.  Charley  (1891), 
129  Ind.  257. 

The  clause  of  item  six  of  this  will  that  provides  **in  case 
of  her  death  the  same  property  shall  be  sold,"  must  be  con- 
strued to  mean  what  it  plainly  purports  that,  in  case  the 
devisee  should  die  before  the  will  took  effect,  that  is  before 
the  death  of  the  testator,  and  therefore  could  not  take  the 
devise,  the  disposition  spoken  of  in  the  proviso  should  be 
made  of  the  property  otherwise  devised  to  Annie  Aneshaen- 
sel Fowler  v.  Duhme,  supra;  Wright  v.  Charley,  supra; 
Taylor  v.  Stephens  (1905),  165  Ind.  200;  Moores  v.  Hare 
(1896),  144  Ind.  573;  Morgan  v.  Bobbins  (1899),  152  Ind. 
362;  Snodgrass  v.  Brandenburg  (1905),  164  Ind.  59;  Aspy 
V.  Letvis  (1899),  152  Ind.  493;  Hume  v.  McHaffle  (1907), 
40  Ind.  App.  703;  Campbell  v.  Bradford  (1906),  166  Ind. 
451. 

Under  the  rules  established  by  repeated  decisions  of  the 
courts  of  last  resort  in  this  State,  the  fee-simple  title  to  the 
property  in  controversy  passed,  upon  the  death  of  the  tes- 
tator, to  the  devisee,  Annie  Aneshaensel,  and  upon  her 
death  descended  to  her  husband,  the  appellant. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  restate  the  conclusions  of  law  in  conformity 
with  this  opinion. 
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SouRWiNE  V.  McRoY  Clay  Works  et  al. 

[No.  6,4G4.    Filed  October  13,  1908.] 

1.  CoBPORATiONs. — Kinds  of.  Authorised  to  Furnish  Medical  Aid  to 
Servants. — Corporatious  whose  "business  is  stationary"  are  under 
no  duty  to  furnish  medical  aid  to  servants  In  cases  of  emergency, 
there  being  no  statute  authorizing  same.    p.  359. 

2.  Principal  and  Agent. — Authority, — lAahility, — ^Where  an  agent 
acts  for  his  principal,  without  authority,  the  party  with  whom  he 
deals  knowing  thereof,  or  where  both  agent' and  third  person  are 
ignorant  thereof — a  mutual  mistake — such  agent  is  not  personally 
liable,    p.  361. 

3.  Same.  —  Authority.  —  Concealment.  —  Fraud.  —  An  agent  who 
fraudulently  acts  without  authority,  or  who  conceals  his  want  of 
authority,  is  personally  liable  for  his  acts.    p.  361. 

From  Clay  Circuit  Court;  Presley  0.  Colliver,  Judge. 

Action  by  John  D.  Sourwine  against  the  McRoy  Clay 
"Works,  and  another.  Prom  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

A.  C.  Miller  and  G.  S.  Payne,  for  appellant. 
8.  M.  McGregor,  for  appellees. 

RoBY,  J. — This  is  an  action  by  a  physician^ against  a  man- 
ufacturing corporation  to  recover  for  professional  services 
rendered  an  employe  of  the  corporation  at  the  request  of  the 
corporation's  superintendent.  It  is  alleged,  among  other 
things,  **that  on  or  about  October  27,  1904,  defendant  Ed- 
ward R.  Beidler,  superintendent  of  the  McRoy  Clay  Works, 
represented  to  this  plaintiff  that  he  was  the  authorized  agent 
of  said  works,  and  that  as  such  agent  he  had  authority  to 
employ  and  engage  this  plaintiff  to  do  and  perform  certain 
services  for  his  principal,  skid  McRoy  Clay  Works;  that, 
relying  upon  said  representations,  and  believing  said  Edward 
R.  Beidler  to  be  then  and  there  the  duly  authorized  agent 
of  said  McRoy  Clay  Works,  he  did  on  said  day  enter  into 
an  agreement  with  said  Edward  R.  Beidler  that,  in  con- 
sideration of  reasonable  compensation,  to  be  made  by  said 
McRoy  Clay  Works,  he  would  do  and  perform  certain  serv- 
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ices,  to  wit;  to  attend  and  treat  one  Ben  llendrix,  an  em- 
ploye of  said  McRoy  Clay  Works;  that,  relying  upon  said 
representations,  and  so  believing  said  defendant  Edward  R. 
Beidler  to  be  the  duly  authorized  agent  of  said  works,  he  did 
on  said  day  and  on  divers  days  thereafter  fully  perform  and 
.  complete  said  services,  a  bill  of  particulars  of  which  is  filed 
herewith  and  marked  exhibit  A,  and  made  a  part  hereof; 
that  said  services  so  performed  by  this  plaintiff  were  of  the 
value  of  $55.50.  Further  averments  show  a  demand  and 
refusal  to  pay,  and  judgment  for  the  amount  stated  is 
prayed  "against  said  McRoy  Clay  Works,  and  if  said  de- 
fendant Edward  R.  Beidler  had  no  authority  in  fact  as 
the  agent  of  said  McRoy  Clay  Works  to  employ  this  plain- 
tiff, then  he  asks  judgment  in  the  sum  of  $55.50  against 
said  defendant  Edward  R.  Beidler.'' 

Separate  demurrers  for  want  of  facts  by  the  McRoy  Clay 
Works  and  Edward  R.  Beidler  were  sustained  to  the  single 
paragraph  of  complaint,  and  the  plaintiff  appeals.  Error 
is  assigned  in  sustaining  each  of  the  demurrers. 

The  contract  set  up  is  valid  only  if  the  **facts  leading  up 

to  it  were  so  unusual  and  extreme  as  to  impose  upon  the 

employer  a  duty  analogous  to  that  imposed  upon  rail- 

1.  road  companies."  Facts  of  this  character  are  not 
set  up  in  the  complaint.  The  law  is  entirely  well 
settled.  Corporations  whose  ** business  is  stationary"  are 
under  no  duty  **to  furqish  their  workmen  with  medical  serv- 
ices any  more  than  they  should  be  required  to  furnish  them 
with  dinners."  Cushman  v.  Cloverland  Coal,  etc,  Co, 
(1908),  170  Ind.  402.  This  conclusion  was  authoritatively 
declared  after  extended  consideration.  The  costs  and  ex- 
penses of  medical  service  which  might  be  fastened  upon  in- 
nocent stockholders,  if  the  president  and  general  officers  of 
such  corporations  were  given  power  to  incur  obligations  of 
such  a  character,  would  probably,  in  view  of  the  great  num- 
ber of  accidents  which  are  constantly  happening,  be  consider- 
able, and  the  payment  thereof  might  seriously  interfere  witli 
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the  attainment  of  corporate  ends.  There  might  be  oeea&ional 
instances  in  which  prompt  medical  service  would  be  advan- 
tageous to  the  company;  but  as  a  rule  the  severity  of  the 
injury  does  not  affect  the  question  of  its  liability,  and  even 
should  death  result  from  a  failure  of  immediate  aid  the 
amount  and  basis  of  liability  would  not  be  changed. 

Persons  employed  by  stationary  corporations,  such  as  coal 
mining  and  clay  companies,  should,  if  they  desire  sui^cal 
attention,  make  provisions  therefor  in  advance,  for  they 
must  know  that  accidents  are  liable  to  happen.  If  they  fail 
to  do  so,  and  their  * 'families,  friends  and  acquaintances" 
fail  to  come  to  their  aid,  charitable  doctors  are  to  be  found 
in  every  community  who  respond  to  that  call  to  which  **  sta- 
tionary corporations"  are  by  law  deaf.  It  is  possible  that 
the  legislature  might  burden  the  exercise  of  corporate  fran- 
chises by  a  condition  requiring  emergency  aid  to  be  given 
to  servants  who  suffer  injury  through  the  negligence  of  such 
a  corporation,  or  even  through  their  own  negligence,  but  no 
such  statute  has  been  pointed  out. 

Provisions  are  made  in  regard  to  coal  mines  of  the  class 
operated  by  appellee  in  the  case  of  Cushman  v.  Cloverland 
Coal,  etc.,  Co.  supra,  requiring  the  operator  to  **keep  always 
on  hand,  readily  accessible  and  near  the  mouth  of  the  mine, 
a  properly  constructed  and  comfortable  stretcher ;  a  woolen 
and  waterproof  blanket;  a  roll  of  bandages  in  good  condi- 
tion for  immediate  use  for  bandaging  and  dressing  wounds 
of  any  one  injured  in  such  mine;  a  supply  of  linseed  oil» 
lime, ,  camphor,  turpentine,  antiseptic  gauze  dressing  and 
surgeon's  splints  for  the  dressing  of  broken  bones;  also  to 
provide  a  comfortable  apartment  near  the  mouth  of  the  mine, 
in  which  any  one  so  injured  may  rest  while  awaiting  trans- 
portation to  his  home."  Acts  1905,  p.  65,  §13,  §8581  Bums 
1908.  But  such  statutes  are  in  **  derogation  of  the  common 
law,"  ** highly  penal"  in  character,  and  must  therefore  be 
"strictly  construed,"  and  "not  extended  by  construction." 
The  court  in  Cibshman  v.  Cloverland  Coal,  etc.,  Co.,  supra, 
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ignored  the  statute.  It  may  not  be  inappropriate  to  say  that 
responsibility  for  this  atrocious  doctrine  does  not  rest  upon 
the  writer  of  this  opinion.  See  Cushman  v.  Cloverland  Coal, 
etc,  Co,  (1908),  (Ind.  App.),  83  N.  E.  390. 

The  demurrer  of  the  defendant  Edward  R.  Beidler  was 
also  properly  sustained.    Where  one  person  acting  for  an- 
other holds  himself  out  as  having  authority  to  do  an 

2.  act,  and  thereby  draws  another  into  a  reciprocal  en- 
gagement, he  will  be  liable  if  he  acted  without  author- 
ity;  but  if  such  want  of  authority  was  known  to  both  parties 
or  unknown  to  both  parties — ^there  being  a  mutual  mistake — 
the  agent  would  not  be  personally  liable.  Newman  v.  Sylves- 
^er  (1873),  42  Ind.  106. 

It  is  not  alleged  that  this  agent  was  guilty  of 

3.  fraud,  of  making  a  false  statement,  or  of  concealing 
information  as  to  his  authority;   he  is  therefore  not 

liable. 
Judgment  affirmed. 


Keesling  v.  Keesling. 

[No.  6^2.    Piled  October  13.  1908.] 

1.  Appeal. — Weighing  Evidence, — ^The  Appellate  Court  will  not 
weigh  confllctiDg  oral  evidence,    p.  362. 

2.  Paaeitt  and  Child. — Custody, — Divorce, — Subsequent  Orders, — 
Under  a  petition  by  the  divorced  husband  for  the  custody  of  hi 8 
child,  the  custody  of  which  had  been  given,  in  the  decree  of 
divorce,  to  the  divorced  wife,  the  court  may  award  the  custody 
of  such  child  to  such  husband's  father,  the  welfare  of  the  child 
being  paramount,    p.  363. 

3.  Divorce. — Decree, — Subsequent  Modification. — Custody  of  Child, 
— ^The  court  granting  a  divorce  has  the  continuing  duty,  upon  a 
proper  petition,  to  see  that  the  child  of  such  divorced  iiersons  is 
properly  cared  for,  such  child  being  in  a  sense  the  ward  of  the 
court    p.  363. 

Prom  Henry  Circuit  Court;  John  M,  Morris ,  Judge. 

Petition  by  Richard  Keesling  against  Harriet  Keesling. 
Prom  a  decree  for  petitioner,  defendant  appeals.    Affirmed. 
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Zell  C.  Swain  and  William  A.  Brown,  for  appellant. 

Franklin  McCray  and  A,  R,  Hovey,  for  appellee. 

Hadley,  J. — In  the  Henry  Circuit  Court,  on  May  24, 1905, 
appellant  and  appellee  were  divorced,  and  the  custody  of 
their  infant  daughter  was  given  to  appellant,  the  mother, 
with  the  right  of  visitation,  under  certain  limitations,  in 
appellee,  the  father.  On  November  28,  1905,  appellee  filed 
his  petition  praying  for  a  modification  of  such  order  so 
as .  to  give  the  custody  of  said  child  to  him,  averring 
that  he  had  a  good  and  suitable  home  for  said  child, 
and  that  appellant  had  no  such  home,  but  made  her  home 
with  her  mother  and  stepfather;  that  the  moral  surround- 
ings of  the  home  of  appellant  were  bad,  that  said  child 
was  being  taught  to  hate  and  despise  appellee ;  that  appel- 
lant and  members  of  the  family  were  in  the  habit  of  cursing 
and  swearing,  and  using  vulgar,  profane  and  vile  language 
in  the  presence  of  said  child ;  that  said  child  was  kept  in  an 
unclean  and  filthy  condition;  that  the  moral  character  of 
appellant  was  bad,  and  stating  specific  acts  of  immorality 
committed  since  the  original  decree.  Upon  this  petition  trial 
was  had,  a  large  number  of  witnesses  examined  and  the  testi- 
mony presented  to  the  court,  all  of  which  was  oral,  and  a 
great  deal  of  which  was  directly  conflicting.  On  December 
30,  the  court  rendered  its  decision,  modifying  its  decree 
as  to  the  custody  of  said  child,  and  awarding  said  child  to 
David  Keesling,  the  father  of  appellee  and  grandfather  of 
said  child,  charging  him  with  the  maintenance,  education 
and  care  of  said  child,  and  granting  to  said  appellant  the 
right  of  visitation  under  certain  limitations.  From  this 
order  of  the  court  appellant  takes  her  appeal. 

It  is  urged  by  appellant  that,  since  this  cause  was  triable 
exclusively  by  the  court,  under  section  eight  of  the 

1.    act  of  1903  (Acts  1903,  p.  338,  §698  Burns  1908), 

this  court  should  review  the  evidence  and  render  such 

judgment  as  it  might  consider  to  be  just  and  rij^ht.    Since 

the  evidence  in  this  case  was  wholly  by  parol,  and  iu  uioo^ 
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instances  directly  conflicting,  it  conies  within  the  niles  laid 
down  in  Parkison  v.  Thompson  (1905),  164  Ind.  609,  and 
Hudelson  v.  Hudelson  (1905),  164  Ind.  694.  The  reasoning 
of  those  eases  is  peculiarly  applicable  to  this  case.  Here 
it  was  a  question  for  the  court  to  determine  what  was  best 
for  the  child,  and  in  determining  this  question  the  apparent 
conduct  and  demeanor  of  the  parties  seeking  the  custody  of 
said  child  would  necessarily  have  a  very  influential  bearing 
upon  the  determination  of  such  question. 

It  was  charged  in  the  petition  that  the  child  was  kept  in 
an  unclean  condition,  and  that  its  surroundings  were  bad. 
The  appearance  of  the  people  who  had  the  care  of  the  child 
might  prove  to  the  court  this  allegation  beyond  question, 
without  a  word  of  oral  testimony.  We  therefore,  under  the 
rules  of  the  cases  cited,  will  not  weigh  the  evidence.  We  have 
examined  the  record,  and  &nd,  that  there  was  sufficient  testi- 
mony introduced  by  appellee,  if  true  or  believed  by  the 
court,  to  show  that  the  surroundings  of  the  child,  while  in 
its  mother's  custody,  were  not  such  as  would  be  conducive  to 
its  best  interests. 

It  is  also  ui^ed  that,  since  the  petition  to  modify  made  no 

mention  of  David  Keesling,  but  requested  that  the  decree  be 

modified  to  the  extent  of  giving  appellee  the  custody 

2.  of  said  child,  the  court  erred  in  awarding  the  custody 
to  David  Keesling,  a  stranger  to  the  record.    It  is  a 

settled  rule  in  this  State  that  the  welfare  of  the  child  is  para- 
mount to  the  claims  of  either  parent,  and  the  order  of  the 
court  should  in  all  such  cases  be  made  with  regard  alone  to 
the  best  interests  of  the  child.  Schleuter  v.  Canatsy  (1897), 
148  Ind.  384;  Jones  v.  Darnall  (1885),  103  Ind.  569,  53  Am. 
Rep.  545;  Stone  v.  Stotie  (1902),  158  Ind.  628. 

When  appellant  and  appellee  were  divorced  their  child 

became,  in  a  sense,  a  ward  of  the  court,  and  when  appellee 

filed  his  petition  to  modify  the  order  previously  made, 

3.  and  set  up  the  facts  showing  that  the  child  was  not 
being  cared  for  and  reared  as  it  should  be,  he  re- 
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opened  the  case  and  brought  the  ward  into  court.  The  court 
then  had  the  power  to  go  fully  into  the  question,  and  could, 
and  no  doubt  did,  make  careful  investigation  and  considera- 
tion of  the  claims  of  the  different  parties,  as  well  as  their 
ability  and  fitness  to  give  the  child  the  attention  and  rear- 
ing that  would  be  conducive  to  its  best  interests.  In  the  case 
of  Stone  V.  Stone,  supra,  the  court  well  says:  ** Since  the  or- 
ganization of  our  state  government  it  has  been  the  estab- 
lished policy  of  the  law  to  regard  the  minor  children  of  di- 
vorced parents  as  wards  of  the  court  in  the  same  general  way 
that  minor  children  of  deceased  parents  are  regarded.  The 
nurture  and  proper  training  of  such  children  are  subjects  of 
vital  interest  to  the  State,  as  well  as  to  the  children  them- 
selves, and  when  the  family  has  thus  been  broken  up,  and 
the  children  taken  to  other  homes,  and  exposed  to  the  mu- 
tual animosities  and  jealousies  of  their  parents,  and  their 
happiness  and  usefulness  as  citizens  endangered,  the  court 
granting  the  divorce  must  be  deemed  to  have  full  and  con- 
tinuing jurisdiction,  during  the  minority  of  such  children, 
to  make  from  time  to  time  such  orders  and  modifications 
thereof,  with  respect  to  their  care,  custody  and  control,  as 
are*  deemed  expedient,  the  interests  of  society  and  welfare 
of  the  children,  in  all  such  inquiries,  being  the  paramount 
and  controlling  consideration.  2  Bishop,  Mar.,  Div.  and 
Sep.,  §§1186-1188;  Neil  v.  Neil  [1883],  38  Ohio  St.  558; 
Dubois  V.  Johnson  [1884],  96  Ind.  6;  Leibold  v.  Leihold 
[1902],  158  Ind.  60.  *  *  *  The  statute  of  1852  express- 
ly  confers  upon  the  court  granting  the  divorce,  jurisdiction 
over  the  nurture,  custody  and  training  of  the  minor  children. 
This  jurisdiction  applies  to  the  state  of  minority,  and  may 
be  exercised  in  the  same  case  at  any  time  within  that  period. 
The  fact  that  the  court  has  rendered  judgment  upon  one 
state  of  facts,  and  disposed  of  the  children  as  their  best  in- 
terests then  required,  does  not  impair  the  power  of  the  court 
to  decide  upon  another  state  of  facts,  subsequently  arising, 
which  affect  their  welfare.*' 
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In  the  case  before  us,  the  court,  after  a  full  examination 
into  the  facts  and  a  due  consideration  thereof,  evidently  de- 
cided that  it  was  to  the  best  interests  of  the  child  that  neither 
of  said  parents  should  have  control  of  it,  but  that  these  in- 
terests could  and  would  be  best  subserved  if  such  control  was 
awarded  to  the  child's  grandfather,  who,  the  evidence 
shows,  had  ample  means  and  an  earnest  desire  properly  to 
care  for  it.  This  the  court  had  the  power  to  do,  if  the 
welfare  of  the  child  demanded  it.  Jones  v.  Darnall,  supra, 
and  cases  cited;  Schleuter  v.  Canatsy,  supra;  United  States 
V.  Oreen  (1824),  3  Mason  482,  Fed.  Cas.  No.  15,256. 

The  examination  made  by  the  court  of  the  witnesses  clear- 
ly shows  that  the  fitness  and  ability  of  the  grandparents  to 
care  for  the  child  werfe  inquired  into.  Appellant  made  no  ef- 
fort to  show  that  said  grandparents  were  not  in  every  way 
qualified  properly  to  rear  the  child,  and  there  has  not  been  a 
word  of  testimony  pointed  out  to  us  that  would  indicate  that 
the  award  of  the  court  was  not  for  the  best  interests  of  the 
child.  In  this  state  of  the  record,  we  would  not  be  war-, 
ranted  in  reversing  the  action  of  the  lower  court.  The  judge 
hearing  the  cause,  with  all  the  parties  before  him,  had  a  far 
better  opportunity  of  knowing  what  was  best  for  the  child 
than  we  have,  when  our  judgment  must  be  controlled  by  the 
inanimate  record. 

Judgment  affirmed.^ 


Central  Indiana  Railway  Company  v.  Smith. 

[No.  G,191.    Filed  June  4,  1908.    Rehearing  denied  October  13,  1908.] 

1.    Pleading.  —  Complaint. — Railroads. — Killing   Stock. — Fences. — 
Where  a  statute  (§543C  Burns  1908,  §4025  R.  S.  1881)  makes  the  i 

operators  of  railroads  liable  for  stoclc  killed  by  them,  and  another 
(15442  Bums  1908,  §4031  R.  S.  1881)  exempts  such  operators  as 
have  their  roads  securely  fenced,  a  complaint  which  shows  that  i 

the  right  of  way  at  the  point  where  plaintiff's  animals  were  killed,  i 

was  not  securely  fenced,  is  sufficient  on  demurrer,    p.  367. 
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2.  Kailroadh* — Killing  Stock, — Fences. — Negligence. — Operators  of 
railroads  are  not  liable  t^r  animals  injured  by  them  which  en- 
tered upon  their  rights  of  way  at  private  farm  crossings^  except 
where  the  injuries  were  caused  by  the  negligence  of  the  servants 
of  such  operators,  it  being  the  duty  of  the  farmer  to  Iceep  the 
gates  at  such  farm  crossings  closed,    p.  367. 

3.  Pleading.  —  Anstoer.  —  Railroads. — Killing  Stock. — DefeMes.-— 
Where  operators  of  railroads  seek  to  avoid  liability  for  killhig 
stock  on  the  ground  that  such  stock  entered  upon  their  rights  of 
way  where  the  same  could  not  be  fenced,  or  entered  through  op^ 
gates  at  farm  crossings,  they  must  set  up  such  defenses  in  an 
answer,    p.  368. 

4.  Same. — Complaint. — Negativing  Exceptions. — Railroads. — Kill- 
ing Stock. — ^A  complaint  against  a  railroad  company  for  killing 
stock  need  not  negative  the  exceptions  found  in  a  subsequent 
statute  exempting  them  from  liability  where  tlif  animals  entered 
upon  the  right  of  way  at  a  private  fajro  crossing,  such  excep- 
tions  constituting  matters  of  defense,    p.  368. 

5.  Trial. — Special  Findings. — Conclusions  of  Lato. — Railroads.— 
Killing  Stock. — Farm  Crossings. — Where  the  special  findings  in 
a  case  against  a  railroad  company  for  killing  stock  fail  to  show 
that  the  point  where  the  animals  entered  was  not  a  farm  cross- 
ing or  gate,  conclusions  of  law  for  the  plaintiff  are  proper,    p.  369. 

6.  Raiusoads.  —  Killing  Stock.  —  Evidence.  —  Requisites. — Circum- 
stantial evidence  tending  to  show  that  plaintiflTs  hogs  were  in- 
jured by  being  struck  by  defendant  railroad  company's  locomo- 
tives or  cars,  and  that  they  entered  upon  the  right  of  way  at  a 
point  where  the  same  was  not  securely  fenced,  sustains  a  verdict 
for  plaintiff,    p.  369. 

7.  New  Trial. — Verdict  Contrary  to  Law, — ^A  verdict  within  the 
issues  and  supported  by  the  evidence  is  not  "contrary  to  law." 
p.  370. 

From  Hamilton  Circuit  Court;  Ira  W.  Christian^  Judge. 

Action  by  Samuel  M.  Smith  against  the  Central  Indiana 
Railway  Company.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

U.  C.  Stover  and  W.  /?.  Christiayi,  for  appellant. 
Shirts  &  Fertig,  for  appellee. 

Myers,  P.  J. — This  was  an  action  by  appellee  against  ap- 
pellant to  recover  the  value  of  three  horses  and  two  mules,  al- 
leged to  have  been  struck  and  killed  by  a  locomotive  and 
train  of  cars  operated  by  appellant. 
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The  complaint  was  in  one  paragraph,  answered  by  a  gen- 
eral denial;    trial  by  the  court;    special  finding  of 

1.  facts  made  and  conclusions  of  law  stated  thereon,  and 
judgment  for  $465  in  favor  of  appellee. 

The  errors  relied  upon  for  a  reversal  are  the  overruling 
of  the  demurrer  to  the  complaint,  erroneous  conclusions  of 
law,  and  the  overruling  of  appellant's  motion  for  a  new  trial. 

In  support  of  the  first  specification  of  error  appellant  in- 
sists that  the  complaint  is  not  sufficient,  for  the  reason  that 
it  fails  to  allege  that  said  animals  did  not  enter  upon  the 
right  of  way  through  a  gate  at  a  farm  crossing.  The  com- 
plaint alleged  that  the  animals  entered  upon  the  railroad 
track  at  a  point  where  the  right  of  way  and  track  of  appel- 
lant was  not,  but  could  have  been,  fenced. 

This  action  is  based  upon  §5436  Bums  1908,  §4025  R.  S. 
1881,  providing  that  **any  railroad  corporation,  lessee,  as- 
signee, receiver,  and  other  person  or  corporation,  running, 
controlling  or  operating  any  railroad  into  or  through  this 
State,  shall  be  liable  jointly  or  severally,  for  stock  killed  or 
injured  by  the  locomotives,  cars,  or  other  carriages  run  on 
such  road,''  etc.  By  §5442  Bums  1908,  §4031  R.  S.  1881, 
it  is  provided:  **This  act  shall  not  apply  to  any  railroad  se- 
curely fenced  in,  and  if  such  fence  be  properly  maintained 
by  such  company,  lessee,  assignee,  receiver  or  other  person 
running  the  same."  On  the  question  now  being  considered 
it  is  clear  that  a  complaint  based  upon  these  statutory  pro- 
visions will  withstand  a  demurrer  for  want  of  facts,  if  it 
shows  that  the  right  of  way  was  not  securely  fenced  at  the 
point  where  the  animals  entered  upon  the  track.  Chicago, 
etc,  R.  Co,  V.  Brannegan  (1892),  5  Ind.  App.  540-544,  and 
cases  cited.  The  theory  of  appellant  is  that  §§5444-5451 
Bums  1908,  Acts  1899,  p.  485,  Acts  1885,  p.  148,  §§2,  3, 
Acts  1885,  p.  224,  relieved  railroad  companies  from  statu- 
tory liability  for  animals  killed,  where  they  entered 

2.  the  right  of  way  through  gates  at  private  farm  cross- 
ings.   With  this  contention  we  agree.    It  may  be  con- 
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ceded  that  since  the  acts  of  1885,  supra,  a  railroad  company 
is  not  liable  for  injuring  or  killing  animals  that  enter  upon 
its  right  of  way  at  a  private  farm  crossing,  except  where 
such  injury  or  killing  is  caused  by  the  negligence  of  its  serv- 
ants. Pennsylvania  Co.  v.  Spaulding  (1887),  112  Ind.  47; 
Hunt  V.  Lake  Shore,  etc,  R.  Co,  (1887),  112  Ind.  69;  Louis- 
vUle,  etc.,  B.  Co.  v.  Hughes  (1891),  2  Ind.  App.  68 ;  Chicago, 
etc.,  R.  Co.  V.  Ramsey  (1907),  168  Ind.  390.  This  principle 
rests  on  the  theory  that  it  is  the  duty  of  the  landowner  to 
keep  the  gate  at  his  farm  crossing  closed  when  the  same  is 
not  in  use.  §§5445,  5451  Bums  1908,  Acts  1885,  p.  148,  §2, 
Acts  1885,  p.  224,  §5.  Therefore,  in  pleading  the  statutory 
liability  of  a  railroad  company  for  stock  injured  or 

3.  killed  in  a  collision  with  its  locomotives  or  cars  be- 
cause of  its  failure  to  fence,  it  is  only  necessary  for 

the  pleader  to  show  that  the  place  where  the  animals  en- 
tered the  right  of  way  was  not  fenced.  If  it  was  not  the 
duty  of  the  company  to  fence  at  such  point,  or  if  the  animals 
entered  through  such  open  gate,  these  were  matters  of  de- 
fense. Chicago,  etc.,  B.  Co.  v.  Brannegan,  supra;  LouisviU^, 
etc.,  B.  Co.  V.  Hart  (1891),  2  Ind.  App.  130;  Louisville,  etc., 
B.  Co.  V.  Hall  (1884),  93  Ind.  245.  The  law,  as  it  existed 
prior  to  the  acts  of  1885,  with  reference  to  such  liability  of 
railroad  companies,  was  not  affected  by  the  later  acts,  ex- 
cept where  it  is  shown  that  such  animals  entered  upon  the 
right  of  way  through  gates  at  farm  crossings.  Louisville, 
etc.,  B.  Co.  V.  Hart,  supra;  Chicago,  etc.,  B.  Co.  v.  Brown 
(1904),  33  Ind.  App.  603.  Appellant  insists  that  appellee 
in  his  complaint  should  have  negatived  the  exception,  but  the 
authorities  seem  to  hold  otherwise.  The  exception  to  the 
law  upon  which  this  action  is  founded  is  by  virtue  of 

4.  a  subsequent  enactment,  and  is  controlled  by  the  well- 
settled  rule  that  **if  the  exception  be  contained  in  a 

subsequent  clause  or  statute,  it  is  matter  of  defense,  and 
need  not  be  negatived  in  the  information."    Brutton  v.  State 
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(1853),  4  Ind.  601;  Cleveland,  etc,  R.  Co.  v.  Gray  (1897), 
148  Ind.  266.    The  demurrer  was  properly  overruled. 

The  second  error  is.  based  on  the  exception  to  the  conclu- 
sion of  law.    As  to  this  specification,  it  is  argued  that  the 
conclusion  of  law  was  erroneous,  for  the  reason  that 
5    the  court  failed  to  find  that  the  point  where  the  stock 
entered  on  the  right  of  way  and  track  of  appellant 
"was  not  a  farm  crossing  or  gate."    For  the  reasons  stated 
in  holding  the  complaint  good  the  conclusion  of  law  is  up- 
held.   The  reasons  assigned  and  here  argued  in  support  of 
the  motion  for  a  new  trial  are  that  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence  and  is  contrary  to  law. 
In  support  of  these  reasons  it  is  argued  that  the  evidence 
shows  that  appellee  was  grossly  negligent  in  failing  properly 
to  care  for  and  confine  said  animals ;   that  he  aban- 
6.    doned  them,  and  for  want  of  care  the  animals  were 
allowed  to  go  upon  the  railroad  track,  and  were 
injured;   that  there  was  no  evidence  showing  that  the  ani- 
mals injured  or  killed  collided  with  a  train  run  by  appellant 
on  its  railway.    Without  going  into  the  evidence  in  detail, 
it  shows  that  the  injured -animals,  with  others,  were  kept  in 
a  field  located  about  one-half  mile  south  of  the  railroad. 
They  were  in  this  field  the  day  before  the  morning  they 
were  found  along  the  right  of  way  and  track  of  appellant  in 
a  crippled  condition.     The  testimony  of  the  owner  of  the 
animals  and  the  tenant  in  charge  of  them  showed  that  they 
had  escaped  from  appellee's  enclosure  but  once  prior  to  the 
time  they  were  injured,  and  that  the  field  from  which  they 
escaped  was  enclosed  by  a  seven-rail  fence.    The  animals  left 
the  pasture  through  the  fence  at  a  point  where  it  appeared 
to  be  pushed  down,  and  went  into  a  lane  running  north  a 
short  distance  to  a  small  woods.    Part  of  the  animals  were 
found  at  com  pens  in  a  field  near  the  woods  and  railroad. 
There  was  no  fence  between  the  railroad  company's  right  of 
way  and  the  corn  pens,  and  said  right  of  way  was  not  fenced 
Vol,  42—24 
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for  one-half  mile  each  way  from  where  the  crippled  animals 
were  found.  There  was  evidence  that  the  animals  had  been 
on  the  railroad  track.  There  was  blood  on  the  ends  of  some 
of  the  ties.  Appellant  at  the  time  was  running  trains^  using 
steam-power,  over  the  railroad  track.  No  one  who  testified 
claimed  to  have  seen  the  collision. 

In  actions  of  this  character  the  evidence  must  authorize 
a  finding  that  the  place  where  the  animals  entered  upon  the 
right  of  way  of  the  defendant  was  not  securely  fenced,  and 
that  said  animals  were  killed  or  injured  by  an  actual  colli- 
sion with  a  locomotive  or  cars  owned  or  operated  by  the  de- 
fendant. Louisville,  etc.,  B.  Co.  v.  Thomas  (1886),  106  Ind. 
10;' Childers  v.  Louisville,  etc.,  R.  Co.  (1895),  12  Ind.  App. 
686.  The  evidence  as  disclosed  by  the  record  in  this  case, 
and  the  inferences  to  be  drawn  therefrom,  justified  the  trial 
court  in  finding  the  facts  just  stated  in  appellee's  favor. 
Heath  v.  Sheet z  (1905),  164  Ind.  665;  Chicago,  etc.,  B.  Co. 
v.  Vandenberg  (1905),  164  Ind.  470;  Southern  Ind.  B.  Co. 
v.  Baker  (1906),  37  Ind.  App.  405.  For  us  to  say  otherwise 
would  require  that  we  weigh  the  evidence,  and  this  w^  can- 
not do.    First  Nat.  Bank  v.  Beech  (1904),  34  Ind.  App.  80. 

There  is  no  claim  that  the  decision  of  the  court  was  not 

within  the  issues ;  and,  having  determined  that  the  complaint 

stated  a  cause  of  action,  and  it  appearing  that  there 

7.  is  evidence  to  sustain  the  court's  finding,  its  decision 
is  therefore  not  contrary  to  law.  Burk  v.  Matthews 
Glass  Co.  (1907),  40  Ind.  App.  81. 

Judgment  affirmed. 

Roby,  J.,  absent. 


MAY  TERM,  1908.  371 

Minnich  v,  Packard— 42  Ind.  App.  371. 


MiNNiCH  V.  Packard. 

[No.  64208.    Filed  October  14,  1908.] 

1.  Pi£ADii7o. — Plea  in  Abatement. — Demurrer  to. — Form. — ^A  de- 
murrer to  a  plea  in  abatement  in  form :  "Plaintiff  demnrs  to  de-' 
fendant'8  answer  of  abatement  on  tlie  ground  that  said  answer 
does  not  state  facts  sufficient  to  constitute  a  cause  why  plaintiff 
should  not  be  allowed  to  prosecute  this  action  in  this  court,"  is 
insufficient,  and  presents  no  question,    p.  372. 

2.  Pbocess. — Summons. — Nonresidents. — Attendance  at  Court. — 
Statutes. — ^A  nonresident  who  came  into  this  Stato  for  the  pur- 
pose of  attending  a  trial  cannot,  while  on  such  mission,  be  prop- 
erly served  with  a  summons  in  an  acticm  filed  against  him  in  this 
State,  S315  Bums  1908,  §312  R.  S.  1881,  not  applying  in  such  a 
case.    p.  373. 

3.  Statxttes. — Parts  of  a  System. — Construction. — Section  315 
Bums  1908,  §312  R  S.  1881,  providing  for  the  service  of  a  sum- 
mons upon  a  nonresident  while  in  this  State  must  be  construed 
with  other  statutes  of  which  it  forms  a  part    p.  374. 

From  Huntington  Circuit  Court;  James  C.  Branyaf^ 

Judge. 

Action  by  John  Minnich  against  Mark  Packard  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

James  M.  Hatfield,  for  appellant. 
J.  B.  Kenner,  C.  K.  Lucas  and  Sumner  Eenner,  for  ap- 
pellee. 

"Watson,  J. — To  the  complaint  in  this  cause  appellee  ap- 
peared specially  and  filed  an  answer  in  abatement,  denying 
the  jurisdiction  of  the  court,  alleging  that  he  was  a  resident 
of  the  city  of  Buffalo,  state  of  New  York ;  that  he  came^  to 
Huntington,  Indiana,  for  the  sole  purpose  of  prosecuting  an 
action  in  replevin,  brought  by  himself  against  said  appellant 
in  the  Huntington  Circuit  Court,  and  to  testify  in  his  own 
behalf  in  said  cause ;  that  his  presence  was  necessary  on  the 
trial  of  said  cause;  that  during  the  progress  of  said  trial, 
and  while  he  was  in  the  courtroom,  appellant  filed  his  com- 
plaint in  this  cause,  and  caused  summons  to  be  issued  and 
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served  on  appellee;  that  the  answer  in  said  first  cause, 
wherein  appellee  was  plaintiff  and  appellant  was  defendant, 
was  so  drawn  that  it  would  require  appellee  to  attend  the 
trial  thereof.  Issues  were  joined  thereon,  and  the  cause 
submitted  to  a  jury.  The  jury,  with  its  general  verdict,  re- 
turned answers  to  interrogatories  submitted  to  it. 

The  errors  assigned  were:  (1)  Overruling  the  demurrer 
to  appellee's  answer  in  abatement;  (2)  overruling  appel- 
lant's motion  for  judgment  on  the  answers  to  interrogatories 
notwithstanding  the  general  verdict;  (3)  overruling  appel- 
lant's motion  for  a  new  trial. 

To  appellee's  plea  in  abatement  appellant  filed  his  demur- 
rer, which,  omitting  the  caption,  is  as  follows:    ** Plaintiff 
demurs  to  defendant's  answer  of  abatement  on  the 
1.    ground  that  said  answer  does  not  state  facts  sufficient 
to  constitute  a  cause  why  plaintiff  should  not  be  al- 
lowed to  prosecute  this  action  in  this  court."    It  is  insisted 
that  the  demurrer  is  not  in  proper  form,  and  therefore  pre- 
sents no  question  as  to  the  sufficiency  of  the  answer.    Section 
351  Bums  1908,  §346  R.  S.  1881,  provides:    "Where  the 
facts  stated  in  any  paragraph  of  the  answer  are  not  sufficient 
to  constitute  a  cause  of  defense,  the  plaintiff  may  demur" 
to  it  under  the  rules  prescribed  for  demurring  to  a  com- 
plaint." 

In  Reed  v.  Higgins  (1882),  86  Ind.  143,  the  demurrer  was 
that  the  plaintiffs  **  separately  and  severally  demur  to  the 
second,  third  and  fourth  paragraphs  of  defendant's  answer 
herein,  and  for  grounds  of  demurrer  say  that  neither  of  said 
paragraphs  constitutes  any  defense  to  this  action."  Held, 
the  demurrer  was  insufficient. 

In  Thomas  v.  Ooodwine  (1882),  88  Ind.  458,  the  demurrer 
to  the  first  paragraph  of  answer  was  for  the  following 
cause:  ** Because  said  defendant's  answer  does  not  state 
facts  sufficient  to  constitute  an  answer  to  plaintiff's  com- 
plaint."   Held,  insufficient. 
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In  Wintrodc  v.  Kenbargcr  (1898),  150  Ind.  556,  the  de- 
murrer was  for  the  reason  that  facts  were  not  stated  "suf- 
ficient to  constitute  a  good  answer  to  the  complaint  of  the 
plaintiff. '*    The  demurrer  was  held  bad. 

A  demurrer  to  a  plea  in  abatement  is  sufficient  in  form  if 
it  alleges  that  the  answer  does  not  state  facts  sufficient  to 
abate  the  action,  or  state  facts  sufficient  to  constitute  a  de- 
fense. State  V.  Roberts  (1906),  166  Ind.  585.  The  de- 
murrer in  this  case  does  not  present  any  question. 
City  of  Tell  City  v.  Bielefeld  (1898),  20  Ind.  App. 
1;  Flanagan  v.  Reitemier  (1901),  26  Ind.  App.  243; 
Oglebay  v.  Tippecanoe  Loan,  etc.,  Co.  (1908),  41  Ind.  App. 
481;  State  v.  Katzman  (1903),  161  Ind.  504.  The  court, 
therefore,  committed  no  error  in  overruling  the  appellant's 
demurrer  to  the  answer  in  this  cause. 

The  motion  for  a  new  trial  is  asked  on  the  ground  that 
the  verdict  is  contrary  tb  law  and  not  sustained  by  sufficient 
evidence;  also  error  is  predicated  on  the  giving  of  instruc- 
tions one  and  two  requested  by  appellee.  At  the  last  analy- 
sis the  vital  question  for  our  determination  is  whether 

2.  a  person  attending  the  trial  of  a  cause,  where  he  was 
an  interested  party,  in  a  jurisdiction  other  than  that 
of  his  residence,  is  privileged  from  the  service  of  a  summons 
during  the  necessary  time  required  in  going  to,  while  at- 
tending, and  returning  from,  the  trial  of  said  cause. 

This  question  vitally  concerns  the  free  and  unhampered 
administration  of  the  courts  of  the  land.  That  suitors  as 
well  as  witnesses  should  feel  free  at  all  times  to  attend  judi- 
cial proceedings  outside  their  own  jurisdiction,  which  neces- 
sarily require  their  presence,  without  being  held  to  answer  in 
some  other  outside  jurisdiction  an  adverse  judicial  proceed- 
ing against  them,  is  a  rule  of  public  policy  that  has  been 
almost  universally  recognized  wherever  the  common  law  is 
administered.  Wilson  v.  Donnldson  (1889),  117  Ind.  356,  3 
L.  R.  A.  266, 10  Am.  St.  48,  and  cases  cited ;  Edward  Thomp- 
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soil's  Case  (1877),  122  Mass.  428,  23  Am.  Rep.  370;  Ilalscy 
V.  Stewart  (1817),  4  N.  J.  L.  420;  Letherby  v.  Shaver 
(1889),  73  Mich.  500,  41  N.  W.  677;  First  "S'at.  Bank,  etc., 
V.  Ames  (1888),  39  Minn.  179,  39  N.  W.  308;  Andrews  v. 
Lembeck  (1888),  46  Ohio  St.  38,  18  N.  E.  483,  15  Am.  St. 
547;  Matthews  v.  Tufts  (1882),  87  N.  Y.  568;  1  Greenleaf, 
Evidence  (16th  ed.),  §316;  Person  v.  Grier  (187«),  66  N. 
Y.  124,  23  Am.  Rep.  35. 

In  Matthews  v.  Tufts,  supra,  the  court  said:  ^'This  im- 
munity does  not  depend  upon  statutory  provisions."  The 
court  in  Lamkin  v.  Starkey  (1876),  7  Hun  479,  said,  in  sub- 
stance :  The  court  has  power,  independently  of  the  statute, 
to  protect  its  officers,  suitors  and  witnesses  from  the  molesta- 
tion by  means  of  process  from  the  court ;  this  special  protec- 
tion is  afforded  for  the  sake  of  public  justice. 

In  instructions  one  and  two,  complained  of  by  appellant, 
the  court  told  the  jury,  in  substaflce,  that  if  the  appellee 
established  his  residence  in  the  state  of  New  York,  and  came 
into  this  State  to  look  after  the  cause  wherein  he  was  inter- 
ested, and  to  testify  as  a  witness,  he  was  privileged  from  the 
service  of  a  summons  during  the  time  he  was  necessarily  in 
the  State  for  the  purpose  of  attending  and  returning  from 
said  trial.  We  think  these  instructions  correctly  stated  the 
law.  We  are  not  unmindful  of  our  statute  which  provides 
that  in  cases  of  nonresidents  an  action  may  be  commenced 
and  summons  served  on  them  in  any  county  where  they  may 
be  found.    §315  Burns  1908,  §312  R.  S.  1881. 

This  section  is  not  to  be  construed  standing  alone.    In  the 

case  of  Wilson  v.  Donaldson,  supra,  the  court  said:  **But  a 

statute  is  not  to  be  isolated  from  the  great  body  of 

3.  law  of  which  it  forms  a  part;  on  the  contrary,  it  is 
to  be  taken  as  forming  part  of  one  great  system,  and 
is  to  be  construed  with  reference  to  coordinate  rules  and  stat- 
utes.*' 

We  therefore  hold  that  a  party  coming  into  the  State,  as 
appellee  did  for  the  purpose  of  testifying  as  a  witness  in  his 
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OMU  behalf  in  a  cause  wherein  he  was  a  party,  is  privileged 
from  the  service  of  summons,  and  our  statute  before  referred 
to  does  not  apply  in  such  cases.  ^ 

Judgment  affirmed. 


Kerr  v.  Regester. 

[No.  6,519.    Filed  October  14,  1908.] 

1.  Fees  and  Salaries. — County  Auditors, — Entering  City  Taxes. — 
County  auditors  are  not  entitled  to  any  compensation  from  cities 
for  entering  city  taxes  on  the  county  tax  duplicates,    p.  378. 

2.  Officebs. — Compensation, — Imposed  Duties, — Public  Policy, — ^A 
public  officer  must  perform  the  service  required  at  the  time  of  in- 
stallation, as  well  as  any  subsequently  imposed;  and  public 
policy  forbids  his  receipt  of  compensation  otherwise  than  as  stip- 
ulated by  law.    p.  379. 

3.  Fees  and  Salaries. — Voluntary  Payment, — Mistake  of  Law, — 
Cities. — County  Auditors. — Payment  by  a  city  to  a  county  auditor 
for  entering  city  taxes  upon  the  county  tax  duplicates  is  not 
voluntary  under  a  mistake  of  law.    p.  379. 

4.  Municipal  Corporations. — Taxation, — Contracts  with  County 
Auditor  to  Enter  Levy  upon  County  Duplicates. — Contracts  made 
by  cities  with  county  auditors  to  enter  city  taxes  upon  the  county 
tax  duplicates  are  void.    p.  380. 

5.  Officers.  —  County  Auditors,  —  Illegal  Fees,  —  Collection. — De- 
mand.— Money  paid  to  a  county  auditor  by  a  city  to  enter  the 
city  taxes  upon  the  county  tax  duplicates  may  be  collected,  by 
suit  and  without  demand,  by  any  taxpayer  of  such  city.    p.  380. 

Prom  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Suit  by  John  P.  Regester  against  Samuel  M.  Kerr  and 
others.  Prom  a  judgment  for  plaintiff,  defendant  Kerr  ap- 
peals.   Affirmed. 

Ira  C.  Batman,  for  appellant. 

R.  H.  East  and  Walter  E.  HotteU,  for  appellee. 

CoMSTOCK,  J. — ^Appellee,  as  a  taxpayer  of  the  city  of 
Bloomington,  Indiana, .  brought  this  suit  against  the  appel- 
lant, the  auditor  of  Monroe  county,  to  recover  $460  which 
had  been  paid  him  as  such  auditor  by  said  city,  for  entering 
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and  extending  upon  the  tax  duplicates  of  said  county  the 
taxes  levied  by  said  city  for  certain  years. 

The  complaint  is  in  one  paragraph.  Issues  were  joined  by 
general  denial.  The  court  made  a  special  finding  of  facts, 
stated  conclusions  thereon,  and  entered  a  decree  for  '$460  in 
favor  of  appellee. 

Overruling  the  demurrer  for  want  of  facts  to  the  com- 
plaint, sustaining  the  separate  demurrer  to  the  second,  third 
and  fourth  paragraphs  of  appellant's  answer,  and  the  coti- 
clusions  of  law  stated  on  the  special  findings,  are  assigned 
as  errors. 

The  same  questions  arise  upon  the  various  specifications  of 
error,  and  it  will  be  necessary  to  consider  only  the  alleged 
error  on  the  conclusions  of  law. 

The  court  finds  specially  as  follows,  to  wit:  The  appellee 
is,  and  has  been  continuously  for  the  ten  years  last  past,  a 
resident  taxpaj'^er  of  the  city  of  Bloomington,  Monroe  coun- 
ty, Indiana.  Certain  defendants  (naming  them)  were  the 
duly  elected,  qualified  and  acting  mayor  and  members  of 
the  common  council  of  said  city  April  18,  1905,  and  at  the 
time  of  filing  this  suit.  The  appellant  is  now  and  has  been 
continuously  since  November  19,  1900,  the  auditor  of  Mon- 
roe county,  Indiana.  The  city  of  Bloomington  during  aU 
of  said  time  was  the  county  seat  of  Monroe  county,  Indiana, 
and  during  the  years  1900  to  1904  inclusive  said  city  pro- 
vided in  its  ordinance  levying  its  taxes  for  said  years  that 
the  tax  so  levied  should  be  entered  by  said  auditor  upon  his 
tax  duplicates  and  collected  by  the  treasurer  of  said  county 
as  other  taxes  for  state  and  county  purposes  were  collected. 
In  each  of  said  years  the  clerk  of  said  city  certified  a  copy 
of  said  ordinance  to  the  auditor  of  said  county^  and  the  same 
was  filed  with  said  auditor  and  entered  by  him  upon  his 
duplicates  as  city  taxes  against  all  the  property  and  polls 
within  the  corporate  limits  of  said  city.  On  October  16, 
1901,  the  appellant  filed  in  the  office  of  the  clerk  of  said  city 


MAY  TERM,  1908.  377 


Kerr  v.  Regester — 42  Ind.  App.  375. 


his  verified  claim  against  said  city  for  $100  for  services  in 
entering  said  city  taxes  from  August,  1900,  to  August,  1901, 
and  said  claim  was  duly  presented  to  the  common  council  of 
said  city,  allowed  and  paid  to  the  appellant  out  of  the  city 
treasury.  On  August  11,  1902,  the  appellant  filed  in  the 
office  of  the  clerk  of  said  city  his  verified  claim  against  said 
city  for  $120  for  entering  said  city  taxes,  and  said  claim  was 
duly  presented  to  the  common  council  of  said  city,  allowed 
and  paid  to  the  appellant  out  of  the  city  treasury. 
In  November,  1903,  the  appellant  filed  in  the  office  of 
the  clerk  of  said  city  his  verified  claim  against  said 
city  for  $120  for  entering  city  taxes,  and  said  claim  was 
duly  presented  to  the  common  council,  allowed  and  paid  to 
the  appellant  out  of  the  city  treasury.  On  December  6, 
1904,  the  appellant  filed  in  the  oflSce  of  the  clerk  of  said  city 
his  verified  claim  against  the  city  for  $120  for  entering  city 
taxes  from  August,  1903,  to  August,  1904,  and  said  claim 
was  duly  presented  to  the  common  council'  of  said  city,  al- 
lowed and  paid  to  the  appellant  out  of  the  city  treasury. 
During  all  of  the  years  from  November,  1900,  to  the  year 
1905  the  .appellant  received  the  full  amount  of  the  salary 
and  fees  allowed  him  by  law  as  county  auditor  out  of  the 
treasury  of  said  county,  in  addition  to  and  outside  of  said 
allowances  heretofore  found  by  said  common  council.  On 
January  16,  1906,  the  appellee,  on  behalf  of  the  taxpayers  in 
said  city,  made  a  demand  in  writing  of  said  common  coun- 
cil, and  to  each  of  the  defendants  named  as  mayor  and  mem- 
bers of  said  common  council,  stating  that  the  payment  of 
each  and  all  of  said  claims  were  illegal  and  unauthorized  by 
law,  and  that  they  proceed  to  take  proper  action  to  recover 
said  sums  of  money  from  the  appellant,  and  that  an  action 
be  brought  therefor  if  necessary.  Said  demand  was  read  in 
open  meeting  of  the  common  council  on  January  16,  1906, 
and  was  thereupon  referred  to  the  finance  committee  of  said 
council.    No  action  has  ever  been  taken  thereon  by  said  com- 
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mittee  or  said  common  council.  Said  demand  has  not  been 
complied  with,  and  said  common  council  has  taken  no  action 
and  has  instituted  no  action  of  any  kind  with  reference  to 
the  same.  Appellant  has  retained  and  kept  and  now  holds 
said  money  for  his  own  use,  and  at  no  time  has  the  same 
been  paid  or  returned  to  the  city  treasury.  The  court  fur- 
ther finds  that  Samuel  M.  Kerr  has  never  returned  said 
sum  of  $460,  or  any  part  thereof,  to  the  city  of  Blooming- 
ton  ;  that  the  services  of  said  Kerr  so  rendered  were  reason- 
ably worth  the  amounts  charged  therefor,  to  wit,  the  total 
sum  of  $460. 

The  court  stated  the  following  conclusions  of  law  on  the 
foregoing  facts :  There  is  due  the  city  of  Bloomington  from 
the  defendant,  Samuel  M.  Kerr,  the  sum  of  $460,  and  the 
plaintiff  should  recover  said  sum  from  said  Kerr,  for  the 
use  and  benefit  of  said  city  and  all  of  its  taxpayers.  The 
defendant,  Kerr,  should  be  ordered  to  pay  said  sum  of 
money  to  the  clerk  of  the  Monroe  Circuit  Court  for  the  use 
and  benefit  of  said  city  and  its  taxpayers.  Exception  was 
duly  reserved  by  the  appellant  to  said  conclusions  of  law. 

Section  7226  Burns  1908,  Acts  1895,  p.  319,  §21,  provides: 
**The  county  oflBcers  named  herein  shall  be  entitled  to  re- 
ceive for  their  services,  the  compensation  specified  in  this 
act,  which  compensation  is  graded  in  proportion  to  the 

1.  population  and  the  necessary  services  required  in  each 
of  said  several  counties,  subject  to  the  conditions 
herein  prescribed,  and  they  shall  receive  no  other  compensa- 
tion whatever.'* 

Section  4249  Burns  1901,  Acts  1885,  p.  199,  provides  that 
the  board  of  trustees  of  any  incorporated  town,  and  the  com- 
mon council  of  any  city,  may,  by  a  provision  contained  in 
the  ordinance  or  resolution  fixing  the  tax  levy  for  any  year, 
provide  that  the  taxes  so  levied  shall  be  entered  by  the  au- 
ditor of  the  proper  county  upon  his  duplicates,  and  collected 
by  the  treasurer  of  such  county  as  other  taxes  for  state  and 
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county  purposes  are  collected,  instead  of  being  collected  by 
the  officers  of  the  town  or  city. 

Section  7226,  supra,  reads:  ''The  county  oflBcers  named 
hertin,  shall  be  entitled  to  receive  for  their  services  the  com- 
pensation specified  in  this  act,  •  •  •  tmd  they  shall  re- 
ceive no  other  compensation  whatever." 

Section  7279  Bums  1908,  Acts  1895,  p.  319,  §74,  fixes  the 
compensation  of  the  auditor  of  Monroe  county  at  $2,300. 
That  the  auditor  was  not  entitled  to  the  allowance  made 
to  him  is  clearly  settled  by  the  sections  of  the  statute  cited 
in  Town  of  Paoli  v.  Charles  (1905),  164  Ind.  690. 

**The  oflBcer  accepts  the  office  not  only  subject  to  all  the 

positive  duties  aflSxed  to  it,  but  subject  also  to  all  duties 

that  may  be  subsequently  imposed  directly  by  the 

2.  General  Assembly  or  by  others  upon  authority  grant- 
ed by  the  legislative  body."  Tow7i  of  Paoli  v.  Charles, 

supra.  Public  policy  forbids  that  a  public  officer  should  re- 
ceive for  services  performed  by  him  in  the  discharge  of  offi- 
cial duty  any  other  remuneration  than  that  prescribed  by 
law.  Somerset  Bank  v.  Edmund  (1907),  76  Ohio  St.  396, 
81  N.  E.  641,  11  L.  R.  A.  (N.  S.)  1170. 

It  is  further  claimed  that,  apart  from  the  question  whether 

a  county  auditor  can  legally  charge  for  entering  city  taxes 

on  his  duplicates,  when  properly  requested  to  do  so, 

3.  the  money  for  which  this  suit  is  brought  was  volun- 
tarily paid  in  good  faith,  with  full  knowledge  of  all 

the  facts,  under  a  mistake  of  law,  and  herein  cannot  be  re- 
covered. In  some  of  the  states,  and  in  earlier  decisions  of 
this  State,  it  -has  been  so  held ;  but  the  question  has  been 
decided  adversely  to  appellant's  claim  by  this  Court  and 
the  Supreme  Court  in  later  cases.  Ede.r  v.  Kreiter  (1907), 
40  Ind.  App.  542,  citing  §6548  Bums  1901,  Acts  1883,  p. 
48,  §7;  Board,  etc.,  v.  Heaston  (1896),  144  Ind.  583,  55  Am. 
St.  192;  Board,  etc.,  v.  Buchanan  (1898),  21  Ind.  App.  178. 
See,  also,  Zuelly  v.  Casper  (1903),  160  Ind.  455,  63  L.  R.  A, 
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133;  Kimble  v.  Board,  etc,  (1904),  32  Ind.  App.  37T;  Ada 
County  V.  Gess  (1895),  4  Idaho  611,  43  Pac.  71;  Culbreaih 
V.  Culhreath  (1849),  7  Ga.  64,  50  Am.  Dec.  375;  RusseU  v. 
Tate  (1889),  52  Ark.  541,  13  S.  W.  130,  7  L.  R.  A.  180, '20 
Am.  St.  193. 

The  further  point  made  is  that  the  office  of  auditor  is  a 
constitutional  office  (Const.,  Art.  6,  §2) ;  that  the  legislature 
cannot  impose  duties  upon  a  person  holding  a  constitutional 
office  which  do  not  pertain  to  such  office ;  that  the  duties  of 
a  county  auditor  appertain  to  county  affairs  only,  and  that 
the  auditor  cannot  be  compelled  to  perform  without  compen- 
sation duties  with  reference  to  city  affairs. 

It  is  not  necessary  to  decide  the  constitutionality  of  the 

statute  in  question.    In  the  absence  of  this  statute  the  duty 

of  collecting  city  taxes  devolves  upon  the  city  rfScers 

4.  alone,  and  the  city  has  no  power  to  employ  any  one 
else  for  the  purpose.  City  of  Ft.  Wayne  v.  Lehr 
(1882),  88  Ind.  62.  There  could  have  been  no  contract  en- 
tered into  'with  the  auditor  and  none  could  be  implied, 
llnder  such  circumstances,  the  services  performed  by  the 
county  auditor  were  voluntary,  and  the  auditor  could  not 
claim  the  money  therefor  as  legally  his. 

It  is  finally  argued  in  behalf  of  appellant  that  a  demand 
was  necessary  upon  bringing  suit  to  put  him  in  default,  and, 
as  the  special  findings  are  silent  on  the  question  of  any  such 
demand,  the  court  erred  in  its  conclusions  of  law.  Appellant 
received  the  money  in  question  in  violation  of  law.  §2105 
Bums  1901,  §2018  R.  S.  1881 ;  §6548,  supra;  Eder  v.  Krei- 
ter,  supra;  Board,  etc.,  v.  Heaston,  supra;  Board,  etc.,  v. 
Buchanan,  supra;  Town  of  Paoli  v.  Charles,  supra. 

The  claim  being  illegal,  its  payment  was  unlawful  and 
void,  and,  on  the  theory  that  it  was  not  a  pa3rment,  the  re- 
ceiving of  money  voluntarily  paid  does  not  apply.  Its 

5  allowance  and  its  acceptance  being  unlawful,  no  de- 
mand for  its  repayment  was  necessary.  Ahlendorf 
V.  Barkous  (1898),  20  Ind.  App.  657, 
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Besides,  the  court  finds  that  appellant  has  retained  and 
now  holds  for  his  own  use  the  money  paid  him  during  the 
years  1901  to  1904  inclusive.  This  is  a  finding  of  conversion, 
and  no  demand  was  necessary. 

Judgment  affirmed. 


Strebin  v.  Myers. 

[No.  6,224.    Filed  October  14,  1908.]  -^i 

1.  Appeal. — Jurisdiction. — Judgment  for  Leas  than  $50. — Mechan- 
ics* Liens. — ^An  appeal  lies  from  a  decree  foreclosing  a  mechanic's 
lien,  although  the  Judgment  therein  is  for  less  than  $50.    p.  381. 

2.  Same. — Assignment  of  Errors. — New  Trial. — Questions  Present- 
able thereunder  on  Appeal. — Under  an  assignment  that  the  trial 
court  erred  in  overruling  appellant's  motion  for  a  new.  trial,  the 
question  of  the  weight  of  the  evidence  may  be  raised  on  appeal, 
p.  382. 

3.  Same. — Weighing  Ehidence.—The  Appellate  Court  will  not  weigh 
conflicting  oral  evidence,    p.  382. 

Prom  Miami  Circuit  Court ;  Joseph  N.  Tillett,  Judge. 

Suit  by  Samuel  Myers  against  Predferick  H.  Strebin. 
Prom  a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

Reasoner  &  Ward,  for  appellant. 

David  E.  Rhodes  and.  John  F.  Lawrence,  for  appellee. 

Myers,  P.  J. — Appellee  brought  this  suit  in  the  Miami 
Circuit  Court  against  appellant  to  foreclose  a  mechanic's 
lien  for  work  and  labor  performed  for  appellant  in  the  con- 
struction of  a  certain  dwelling-house.  Upon  a  trial  appellee 
had  judgment  for  less  than  $50  against  appellant,  and  a 
foreclosure  of  a  mechanic's  lien,  was  decreed  against  the 
property  described  in  the  complaint. 

The  judgment  being  for  less  than  $50,  appellee  contends 

that  this  appeal  should  be  dismissed.    Appellee's  contention 

is  based  upon  an  act  approved  March  9,  1903  (Acts 

1.  1903,  p.  280,  §1,  §1389  Bums  1908).  That  act  has 
reference  to  civil  actions  which  are  within  the  juris- 
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diction  of  a  justice  of  the  peace,  except  as  provided  in  sec- 
tion eight  of  the  act  of  1901  (Acts  1901,  p.  565,  §1391  Bums 
1908),  and  which  does  not  include  a  suit  to  enforce  a  me- 
chanic's lien.  The  relief  sought  and  obtained  by  this  suit 
was  the  foreclosure  of  a  mechanic's  lien,  and  the  sum 
due  was  incidental  thereto.  The  subject-matter  of  this  suit 
not  being  within  the  jurisdiction  of  a  justice  of  the  peace, 
the  right  of  appeal  is  not  controlled  by  the  act  on  which  ap- 
pellee relies.    Knowlton  v.  Smith  (1904),  163  Ind.  294. 

The  only  error  assigned  and  not  waived  is  the  overruling 
of  appellant's  motion  for  a  new  trial. 

■'Under  this  assignment  the  only  question  discussed  is  the 
suflBciency  of  the  evidence  to  support  the  decision  of  the  trial 

court.    This  question  may  be  raised  under  the  afore- 
2.    said   assignment  of  error.     Parkison  v.   Thompson 

(1905),  164  Ind.  609;  Seiberling  &  Co.  v.  Fori^r 
(1905),  165  Ind.  7. 

Appellant  calls  our  attention  to  the  act  of  1903  (Acts 
1903,  p.  338,  §8,  §698  Bums  1908),  and  insists  that  we 

'* consider  and  weigh  all  the  evidence"  given  in  the 
p.    cause,  and  **  award  judgment  according  to  the  dear 

weight  of  the  evidence."  We  have  read  all  the  evi- 
dence exhibited  by  the  transcript  before  us,  and  while  it 
might  be  said  that  there  is  room  for  argument  as  to  the 
weight  of  the  evidence  bearing  upon  certain  material  facts, 
the  burden  of  which  was  upon  appellee,  yet  it  cannot  be  said 
that  any  such  facts  are  unsupported  by  evidence.  Many  of 
the  elements  of  this  controversy  were  made  to  depend  upon 
inferences  to  be  drawn  from  facts  and  circumstances  related 
by  the  parties  and  witnesses  wholly  from  memory.  There  is 
sharp  conflict  in  the  testimony  regarding  some  of  the  issu- 
able facts,  but  we  are  not  at  liberty  to  disturb  the  judgment 
of  the  trial  court,  on  our  opinion  as  to  the  weight  to  be 
given  conflicting  testimony.  Parkison  v.  Thompson^  supra; 
Bvdelson  V.  Hudelson  (1905),  164  Ind.  694  j   Seiberling  di 
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Co,  V.  Porter,  supra;    Ray  v.  Baker  (1905),  165  Ind.  74; 
United  States,  etc.,  Paper  Co.  v.  Moore  (1905),  35  Ind,  App. 
684. 
Judgment  affirmed. 


East  Chicago  Company  v.  City  of  East 
Chicago  et  al. 

[No.  6,321.    Filed  October  14,  1908.] 

Appeal. — Transfer. — Constitutional  Question. — Where  a  cause  was 
'  transferred  from  the  Supreme  to  the  Appellate  Court,  and,  upon 
briefs  subsequently  filed,  a  constitutional  law  question  was  raised, 
the  case  will  be  transferred  to  the  Supreme  Court 

From  Lake  Circuit  Court;  Willis  C.  McMdhan,  Judge. 

Suit  by  the  East  Chicago  Company  against  the  City  of 
East  Chicago  and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.  (See  171  ind.  — .)  Transferred  to  Sih 
preme  Court. 

Johannes  Kopelke,  Winston,  Payne  &  Strawn,  and  Fred- 
erick C.  Hack,  for  appellant. 
Oeorge  B.  Sheerer  and  J.  D.  Kennedy,  for  appellees. 

Per  Curiam. — Since  this  cause  was  transferred  to  this 
court  by  the  Supreme  Court,  appellees  have  filed  briefs 
properly  presenting  the  question  of  the  constitutionality  of 
a  statute.  Such  question  had  not  been  presented  at  the 
time  of  such  transfer,  and  therefore  was  not  passed  upon 
by  said  court. 

The  cause  is  therefore  ordered  transferred  to  the  Supreme 
Court. 
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Nichols  v.  Lehman  et  al, 

[No.  6,231.    Filed  October  15,  1908.] 

INTOXICATINO  LiQUOBS. — Individual  Remonstrances. — Powers  of  At- 
torney.— Powers  of  attorney  executed  prior  to  the  passage  of  the 
individual  and  general  remonstrance  act  of  1905  (Acts  1905,  p.  7, 
§8332  Bums  1908),  authorized  the  designated  attorney  to  execute 
an  individual  remonstrance  signed  and  filed  after  the  taking 
effect  of  such  act,  since  such  act  did  not  repeal,  but  merely  re^n- 
acted  the  provisions  of  §72831  Bums  1901,  Acts  1895,  p.  248^  f9, 
authorizing  a  remonstrance  against  the  individual  applicant 

From  Jay  Circuit  Court;  John  F,  LaFoUette,  Judge. 

Application  for  liquor  license  by  George  W.  Nichols, 
against  which  J.  F.  Lehman  and  others  remonstrate.  From 
a  judgment  for  remonstrants,  the  applicant  appeals.  Af- 
firmed. 

Walter  Olds  and  C.  M.  Niezer,  for  appellant. 
James  T.  Merryman  and  J.  C.  Sutton,  for  appellees. 

Hadley,  J. — On  May  11,  1905,  appellant  gave  notice  that 
he  would  apply  for  a  license  to  sell  liquor  in  a  certain  build- 
ing in  the  town  of  Berne,  Monroe  township,  Adams  county, 
and  at  the  regular  June  session  of  the  board  of  commis- 
sioners, he  duly  filed  said  application.  Three  days  before 
the  meeting  of  said  board  in  said  session  a  remonstrance 
was  filed,  signed  by  a  majority  of  the  legal  voters  of  said 
township,  the  remonstrance  being  in  the  following  words: 

**  We,  the  undersigned  legal  voters  of  the  township  of 
Monroe,  in  said  county  and  State,  hereby  respectfully 
represent  that  we  are  opposed  to  the  granting  of  a  li- 
cense to  George  W.  Nichols,  .who  has  given  notice  of  his 
intention  to  apply  therefor,  for  the  sale  of  intoxicating 
liquors  in  said  township." 

The  names  to  this  remonstrance  had  been  signed  by  Fred 
Rohrer,  who  signed  said  names  by  virtue  of  powers  of  a^ 
tomey  executed  to  him  between  October  20,  1902,  and  Feb- 
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ruan'  8,  1905,  by  the  parties  whose  names  were  signed  to 
the  remonstrance.  Upon  the  hearing,  license  was  refused 
appellant  by  the  commissioners  on  account  of  the  filing  of 
said  remonstrance.  This  action  was  appealed  from,  and  on 
a  change  of  venue  said  case  was  transferred  to  the  Jay  Cir- 
cuit Pourt,  where  the  decision  of  the  board  of  commissioners 
was  upheld  by  said  circuit  court. 

The  only  question  presented  by  this  appeal  is  whether 
said  Rohrer  had  authority  to  sign  said  remonstrance  by  vir- 
tue of  said  powers  of  attorney  at  the  time  he  so  signed  the 
same,  it  being  contended  that  the  act  of  the  General  As- 
sembly of  1905,  known  as  the  Moore  amendment  (Acts 
1905,  p.  7,  §8332  Bums  1908),  which  became  effective  after 
all  of  said  powers  of  attorney  were  executed,  repealed  the 
law  authorizing  remonstrances  under  which  said  powers  of 
attorney  were  given,  and  thereby  divested  said  Rohrer  of 
the  authority  given  him  by  said  instruments;  and  that  the 
signing  of  a  remonstrance  after  the  passage  of  said  act 
was  the  exercise  of  another  and  different  power  from  that 
conferred  upon  him.  If,  after  the  passage  of  the  Moore 
law,  the  right  to  remonstrate  against  individuals  had  been 
changed  or  taken  away,  there  might  have  been  some  virtue 
in  the  contention  of  appellant.  But  after  the  passage  of 
that  law  the  right  to  remonstrate  against  individuals  re- 
mained the  same  as  it  had  been  prior  to  the  passage  of  said 
act.  This  was  expressly  decided  by  t^ie  Supreme  Court  in 
the  case  of  Cain  v.  Allen  (1907),  168  Ind.  8,  where  the 
court  say:  ''An  examination  of  section  nine  as  amended 
discloses  that  some  of  the  principal  provisions  which  it  em- 
braced, as  originally  enacted,  are  still  retained  unchanged. 
Especially  is  this  true  in  respect  to  a  special  remonstrance 
directed  against  some  particular  person.  The  legal  voters 
of  a  township  or  city  ward,  as  the  case  may  be,  are  by  the 
amendment  given  the  option  to  defeat  by  a  special  remon- 
strance, in  like  manner  as  provided  by  the  original  section, 
Vol.  42—25 
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the  issuing  of  a  license  to  retail  intoxicating  liquors,  un- 
der the  act  of  1895  [Acts  1895,  p.  248,  §9,  §7283i  Bums 
1901],  to  some  particular  person  to  be  named  in  the  remon- 
strance; or  by  a  general  or  'blanket'  remonstrance  to  de- 
feat the  granting  by  the  board  of  commissioners  of  such  a 
license  to  any  and  all  persons,  without  naming  any  indi- 
vidual in  such  general  remonstrance.  This  latter  docu- 
ment, when  signed  by  the  requisite  number  of  voters  and 
timely  filed,  is  intended  to  cover  or  apply  to  any  and  all 
applicants  who  may  apply  under  the  act  of  1875  for  a 
license  to  retail  liquor  within  the  respective  township  or 
ward  during  a  period  of  two  years  next  succeeding  the 
filing  thereof  with  the  auditor.  It  can  plainly  be  seen 
that  the  provisions  of  section  nine,  which,  prior  to  its 
amendment,  provided  for  a  special  remonstrance  directed 
against  some  particular  individual,  have  been  reenacted  and 
are  incorporated  into  the  section  by  the  amendatory  act.'* 

It  appears  that  the  power  was  exercised  in  conformity 
with  the  law  as  it  existed  at  the  time  said  powers  of  attor- 
ney were  given,  and  as  was  authorized  by  the.  law  as  it  ex- 
isted at  the  time  of  the  signing  of  the  remonstrance,  and 
therefore  his  acts  as  attorney  in  fact  for  the  various  per- 
sons were  wholly  within  the  powers  conferred  upon  him  by 
said  powers  of  attorney.  This  being  true,  no  question  of 
a  change  in  the  power  of  the  agent  or  an  unauthorized  ex- 
ercise thereof  by  him  is  involved. 

Judgment  affirmed. 


Mauzy  et  al.  v.  Flint. 

[No.  6,282.    Filed  February  28,  1908.    Rehearing  denied  June  11. 
1908.    Transfer  denied  October  15,  1908.] 

1.  Deeds. — Warranty. — Statutory  Form, — Effect, — ^A  "good  and 
sufficient  warranty  deed"  covers  by  virtue  of  the  statute  (§3958 
Bums  1908.  §2927  R.  S.  1881)  all  covenants  of  title  Including  an 
agreement  to  defend  such  title  against  all  lawful  claims,    p.  391. 
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2  FhRADiJXQ.-^Anstoer. — Dehda. — Execution, — Possession, — An  alle- 
gation in  an  answer  that  plaintiff  executed  to  defendant  a 
deed  with  full  covenants  of  general  warranty  necessarily  implies 
tbat  possession  was  yielded  to  defendant    p.  392. 

3.  Deeds. — Possession, — Failure  of  Title, — Damages. — ^The  grantee 
in  a  warranty  deed,  who  has  taken  possession  thereunder  is 
^titled  to  nominal  damages  only  for  a  breach  of  covenant  of 
title,  unless  he  has  been  evicted,    p.  392. 

4.  Pleading. — Complaint, — Answer, — Errors  Cured  by  Special  Find-- 
ings, — It  is  proper  for  the  court,  on  appeal,  to  consider  the  special 
findings  in  the  case  to  determine  whether  appellant  has  suffered 
by  the  sustaining  of  a  demurrer  to  his  answer,    p.  393. 

5.  Same. — Complaint. — Notes. — Answer. — Failure  of  Title, — Special 
Findings. — Possession. — ^Where  a  complaint  was  filed  upon  notes 
and  a  mortgage  given  for  the  purchase  price  of  land,  one  para- 
graph of  answer  alleging  that  the  acreage  was  short  and  that 
the  title  was  imperfect,  and  the  special  findings  show  that  ikjs- 
session  was  taken  by  defendant,  that  he  had  not  been  disturbed 
therein  and  that  his  grantor  had  held  adverse  and  undiluted 
possession  for  over  twenty  years,  any  error  in  sustaining  a  de- 
murrer to  said  answer  was  harmless,    p.  393. 

t).  Damages. — Breach  of  Covenant. — ^The  measure  of  damages  for 
a  breach  of  covenant  is  ordinarily  the  purchase  price  of  the  land 
with  interest    p.  393. 

7.  Same. — Breach  of  Covenant. — Possession, — Purchase  Price. — De- 
fenses.— ^The  grantee  in  a  warranty  deed,  so  long  as  he  retains 
possession  and  is  put  to  no  expense,  cannot  recover  for  a  breach 
of  covenant  beyond  mere  nominal  damages,    p.  394. 

8.  Tbial.  —  Special  Findings.  —  Issues.  —  Complaint. — Notes. — Aw- 
swer. — Failure  of  Title. — Where  a  complaint  upon  notes  and  a 
mortgage  executed  for  the  purchase  price  of  land  was  answered 
by  allegations  that  defendants  held  possession  of  such  land  as 
tenants  in  common  With  an  alleged  part  owner  of  such  land, 
special  findings  that  defendants  were  given  possession  of  such 
land  and  that  they  have  continued  to  hold  such  possession,  are 
within  the  Issues,    p.  394. 

Prom  Johnson  Circuit  Court;    John  W,  Morgan,  Spe- 
cial Judge. 

Suit  by  James  Flint  against  James  Mauzy  and  another. 
From  a  decree  for  plaintiff,  defendants  appeal.    Affirmed. 

Anderson  Perdfield,   Miller   &   Barnett   and    JJlric   Z. 
Wiley,  for  appellants. 
C.  P.  Hanna  and  W.  C,  Duncan,  for  appellee. 


388  APPELLATE  COURT  OF  INDIANA, 

Mauzy  v.  Flint— 42  Ind.  App.  386. 

CoMSTOCK,  J. — ^Appellee  brought  suit  againat  appellants, 
alleging  that  on  November  20,  1902,  appellee,  being  the 
owner  and  seized  in  fee  simple  of  certain  real  estate  (de- 
scribing it),  sold  and  conveyed  the  same  by  a  good  and 
sufficient  warranty  deed  to  appellant  James  Mauzy;  that, 
as  a  part  of  the  purchase  price,  said  appellant  executed  to 
appellee  three  several  promissory  notes  for  $600  each,  pay- 
able on  January  1,  1904,  1905  and  1906,  respectively,  with 
interest  on  each  note  at  seven  per  cent  from  date  and  at- 
torneys' fees;  that,  to  secure  the  payment  of  said  notes, 
said  James  Mauzy  executed  a  mortgage  on  said  real  estate, 
in  which  mortgage  his  wife,  the  appellant  Hamitie  Mauzy, 
joined.  Judgment  is  asked  on  the  notes,  with  interest  and 
attorneys*  fees,  and  a  decree  for  a  foreclosure  of  the  mort- 
gage. 

To  this  complaint  appellant  James  Mauzy  filed  his 
amended  first  and  his  second,  third,  fourth,  fifth  and  sixth 
paragraphs  of  answer,  in  each  of  which,  except  the  second, 
it  is  alleged  that  the  mortgage  was  executed  to  appellee  by 
appellants  James  and  Hamitie  Mauzy,  to  secure  the  pay- 
ment of  the  notes  in  suit,  which  were  executed  by  appellant 
James  Mauzy,  evidencing  the  unpaid  purchase  money  for 
the  real  estate  described  in  the  mortgage,  and  which  on  the 
day  and  at  the  time  the  notes  and  mortgage  were  executed 
was  sold  and  conveyed  with  covenants-  of  warranty  by  ap- 
pellee to  said  appellant. 

In  the  amended  first  paragraph  of  answer  it  is  further 
alleged  that  the  acreage  is  short,  and  that  appellee,  at  the 
time  of  the  conveyance,  was  the  owner  of  only  eleven- 
twelfths  of  said  real  estate,  and  that  the  agreed  price  was 
$39.18  per  acre ;  that  the  shortage  was  nineteen  acres,  and 
asking  a  set-off,  at  the  agreed  price,  for  that  number  of 
acres.  The  third  paragraph  is  in  set-off,  on  account  of 
shortage  in  acreage,  in  the  sura  of  $500.  The  fourth  para- 
graph alleges  that  the  notes  and  mortgage  sued  upon  were 
executed  by  appellants  for  the  unpaid  purchase  money  for 
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the  real  estate  described  in  the  mortgage ;  that  at  the  time 
of  the  execution  of  the  deed  therefor  appellee  fraudulently 
represented,  by  the  description  of  the  land  in  the  deed,  that 
the  tract  contained  114.58  acres,  when  appellee  well  knew 
that  he  could  only  convey  an  undivided  eleven-twelfths  in- 
terest in  the  same,  and  that  Dorothy  J.  Hickey  was  tenant 
in  common  and  owner  in  fee  of  the  undivided  one-twelfth 
of  said  real  estate ;  that,  by  reason  of  the  defect  of  title, 
appellant  James  Mauzy  was  greatly  inconvenienced  in  se- 
curing a  loan  from  a  trust  company,  or  others  who  might 
loan  money  to  him,  with  which  he  could  discharge  his  ob- 
ligation to  appellee.  For  these  reiasons  the  set-off  for  $1,500 
is  asked.  The  fifth  paragraph  is  an  answer  in  set-off  in  the 
sum  of  $450.  The  sixth  paragraph  alleges  that  a  decree 
was  entered  in  the  Brown  Circuit  Court,  declaring  that 
Dorothy  J.  Hickey  was  the  owner  of  one-twelfth  of  the  real 
estate  mentioned  in  the  complaint ;  that  said  appellant  did 
not  know  this,  but  that  appellee  did,  and  fraudulently  con- 
cealed the  fact ;  that  by  reason  of  same  said  appellant  was 
deprived  of  selling  and  conveying  the  right  of  way  to  the 
Indianapolis  Southern  Railway  Company  for  $500,  and  se- 
curing a  switch,  side-track  and  depot  on  said  real  estate; 
that  he  is  thereby  inconvenienced,  and  asks  a  set-off  for 
any  amount  that  may  be  found  due  on  the  notes  in  suit. 
The  second  paragraph  of  answer  was  a  joint  answer  in 
general  denial.  Appellee's  demurrers  for  want  of  facts 
to  the  amended  first  and  the  sixth  paragraphs  were  sus- 
tained, and  overruled  as  to  the  third,  fourth  and  fifth 
paragraphs.  The  cause  was  put  at  issue  by  reply  in  denial. 
Upon  proper  request,  the  court  made  a  special  finding  of 
facts,  stated  conclusions  of  law  and  rendered  judgment 
thereon  in  favor  of  appellee  for  $2,045.40,  including  the 
sum  of  $282.75  attorneys'  fees. 

The  facts  found  by  the  court  show  substantially  that  on 
November  20,  1902,  plaintiff  and  his  ^vife,  Isabel  Flint, 
executed  a  warranty  deed  for  certain  real  estate  (describ- 
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ing  same,  being  the  same-  real  estate  described  in  the  mort- 
gage, a  copy  of  which  is  filed  with  the  complaint  and  in 
the  deed  filed  with  the  answer).  Said  deed  waa  accepted 
by  defendant  Mauzy,  and  on  said  date  said  defendant  ex- 
ecuted to  said  plaintiff  three  promissory  notes,  copies  of 
which  are  set  out  and  filed  with  the  complaint  as  parts 
thereof.  They  were  for  the  balance  of  the  purchase  money 
of  said  real  estate.  Afterwards,  on  December  27,  1902, 
said  defendant,  his  wife,  Hamitie,  joining  therein,  exe- 
cuted to  plaintiff  a  mortgage  on  said  real  estate  to  secure 
the  payment  of  said  notes.  Immediately  after  the  execu- 
tion of  the  conveyance  and  the  notes  and  mortgage  as 
aforesaid,  said  defendant  was  given  possession  of  the  real 
estate  described  in  said  deed,  and  ever  since  has  had  and 
now  has  exclusive,  uninterrupted  and  peaceful  possession 
thereof,  without  any  interference  or  molestation,  and  the 
defendant's  immediate  grantor  had  held  for  more  than 
twenty  years  the  exclusive,  uninterrupted  and  adverse  pos- 
session of  said  real  estate.  Said  Mauzy  was  not  induced  to 
enter  into  the  agreement  to  purchase  said  real  estate  by 
any  misrepresentation  as  to  title  of  plaintiff,  or  by  the 
fraudulent  conduct  of  the  plaintiff  herein.  At  the  April 
term,  1878^  of  the  Brown  Circuit  Court,  in  an  action  by 
Ellen  Shank  et  al.  v.  David  S.  Campbell  et  al.,  in  a  suit 
to  quiet  title,  the  court  appointed  a  commissioner,  who  con- 
veyed by  a  deed,  duly  approved  by  the  court,  to  Dorothy 
J.  Hickey,  one  of  the  parties  to  the  suit,  an  undivided  one- 
twelfth  of  about  thirty-six  acres  (describing  it),  the  same 
being  a  part  of  the  real  estate  described  in  the  mortgage 
filed  with  the  plaintiff's  complaint.  The  court  finds  that 
Haid  real  estate  has  been  in  the  exclusive,  adverse  and  con- 
tinuous possession  of  the  defendant  herein  and  his  imme- 
diate grantors  for  more  than  twenty  years  last  past,  and 
that  said  Dorothy  J.  Hickey  has  not  asserted  any  claim  of 
title  or  ownership,  as  against  this  defendant,  to  said  real 
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estate,  or  any  part  thereof  as  embraced  in  said  mort- 
gage, and  that  said  defendant  has  not  been  disturbed  in  the 
peaceful  possession  of  the  same;  that  said  defendant  is 
not  entitled  to  any  deduction  from  the  purchase  money  on 
account  thereof.  The  court  finds  further  the  amount  which 
has  been  paid  on  said  notes  to  which  appellant  is  entitled  to 
credit,  and  the  amount  remaining  due  and  unpaid. 

As  conclusions  of  law  the  court  finds  that  the  plaintiff  us 
entitled  to  a  judgment  for  the  amount  found  due  to  him 
and  to  a  decree  of  foreclosure  of  the  mortgage,  and  that 
said  defendant  is  not  entitled  to  any  deduction  from  the 
purchase  money,  by  reason  of.  the  claim  of  defective  title. 
The  defendants  excepted  severally  to  each  conclusion  of 
law. 

The  errors  assigned  are  the  action  of  the  court  (1)  in 
sustaining  appellee's  demurrer  to  the  first  and  sixth  para- 
graphs of  appellant  Mauzy's  answer;  (2)  in  overruling 
said  appellant's  motion  for  a  new  trial. 

The  only  first  paragraph  of  answer  in  the  record  is  the 
amended  first  paragraph.  We  take  it  that  the  specification 
of  error  is  intended  to  apply  to,  and  shall  be  considered  as 
applied  to,  that  paragraph.  It  is  argued  that  the  first  par- 
agraph WBB  sufficient  to  withstand  a  demurrer,  because  it 
alleges  that,  at  the  time  of  the  convevance  of  the  real  estate 
by  appeUee  to  appellant  Mauzy,  appellee  had  no  title,  and 
since  that  had  acquired  no  title  to  the  real  estate  so  con- 
veyed. 

The  complaint  alleges  that  appellee,  as  the  owner  of  and 
seized  in  fee  simple  with,  sold  and  conveyed  said  real  es- 
tate to  appellant  Mauzy,  by  a  good  and  sufficient 
1.  warranty  deed.  A  copy  of  the  deed  is  made  a  part 
of  said  paragraph  of  answer.  A  deed  like  that,  made 
and  accepted,  shall,  as  declared  by  statute,  **be  deemed  and 
lield  to  be  a  conveyance  in  fee  simple  to  the  grantee,  his 

heirs  and  assigns,  with  covenant  from  the  grantor  for  him- 
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self  and  his  heirs  and  personal  representatives  that  he  is 
lawfully  seized  of  the  premises,  has  good  right  to  convey 
the  same,  and  guarantees  the  quiet  possession  thereof;  that 
the  same  are  free  from  all  incumbrances  and  that  he  will 
warrant  and  defend  the  title  to  the  same  against  all  law- 
ful claims."    §3958  Bums  1908,  §2927  R.  S.  1881. 

Said  amended  first  paragraph  shows  that  appellee  con- 
veyed the  real  estate  to  appellant  Mauzy  by  a  deed,  with 
full  covenants  of  general  warranty.    The  paragraph 

2.  does  not  intimate  but  that  said  appellant  took  pos- 
session of  the  premises  conveyed  under  his  deed,  and 

has  had  perfect  possession  thereof  ever  since.  For  aught 
that  appears,  said  appellant  received  all  he  contracted  for, 
and  has  never  been  disturbed  in  his  occupancy  or  seizin. 

**  Where  a  warranty  deed  has  been  accepted  by  the  pur- 
chaser of  real  estate,  the  possession  taken  under  the  deed, 
and  a  note  given  for  the  purchase  money,  so  long  as 

3.  the  purchaser  holds  the  deed  and  such  possession  he 
cannot,  for  want  or  failure  of  title,  defend  against  the 

payment  of  the  note,  for  other  than  nominal  damages." 
Seal  V.  Seal  (1881),  79  Ind.  280. 

It  is  the  claim  of  said  appellant  that,  inasmuch  as  the 
complaint  does  not  allege  that  he  was  put  in  possession  of  the 
real  estate,  the  first  amended  paragraph  of  answer  is  good. 
In  support  of  this  position  Bethell  v.  Bethell  (1876),  54  Ind. 
428,  23  Am.  Rep.  650;  Craig  v.  Donot^an  (1878),  63  Ind. 
513,  Fisher  v.  Perry  (1879),  68  Ind.  465,  and  Jackson  v. 
Greeji  (1887),  112  Ind.  341,  are  cited.  The  first  of  said  cases 
holds  that  where  a  grantor,  having  no  title  thereto  or  pos- 
session of  land,  conveys  the  same  with  the  covenant  of  seizin, 
but  fails  to  put  his  grantor  in  possession,  such  covenant  is 
at  once  broken,  and  does  not  run  with  the  land,  but  is  pure- 
ly personal  The  second  is  to  the  same  effect.  The  third 
and  fourth  hold  that  a  conveyance  of  land  in  another  state 
is  governed  by  the  lex  rei  sitae. 
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Many  authorities  are  cited  in  behalf  of  appellant  Mauzy 
in  support  of  the  various  paragraphs  of  answer.  Where 
they  are  applicable  to  the  questions  raised,  they  are  not  in 
conflict  with  the  decisions  cited  herein. 

It  is  proper  in  this  connection  to  look  to  the  special  find- 
ings to  ascertain  whether  said  appellant  was  harmed  by  the 
sustaining  of  the  demurrer  to  said  amended  first  para- 

4.  graph  of  answer.     Oilliland  v.  Jones  (1896),  144  Ind. 
662,  55  Am.  St.  210;  Beasley  v.  Phillips  (1898),  20 

Ind.  App.  182. 

Referring  to  the  findings,  they  show  that,  immediately 

after  the  execution  and  delivery  of  the  conveyance  and  the 

execution  of  the  notes  and  mortgage,  said  Mauzy  was 

5.  given  possession  of  the  real  estate  described  in  said 
deed,  and  ever  since  has  had,  and  now  has,  the  exclu- 
sive, uninterrupted  and  peaceful  possession  thereof,  without 
any  interference  or  molestation,  and  that  his  immediate 
grantor  held  for  more  than  twenty  years  the  exclusive,  unin- 
terrupted and  adverse  possession  of  said  real  estate. 

Said  sixth  paragraph  of  answer  is  predicated  upon  a  de- 
cree declaring  that  Dorothy  J.  Hickey  is  the  owner  of  an 
undivided  one-twelfth  of  the  real  estate  in  question, 

6.  and  for  this  reason  appellant  Mauzy  was  put  to  incon- 
venience and  sustained  a  loss  of  $500  and  also  failed 

to  secure  the  erection  of  a  railroad  station  on  said  land,  to 
his  damage  in  the  sum  of  $2,000.  This  paragraph  fails  to 
allege  an  eviction  or  surrender  by  appellees  to  the  para- 
mount title  of  Dorothy  J.  Hickey.  The  damages  claimed  are 
remote  and  speculative.  The  measure  of  damages  applicable 
to  the  case  at  bar  is  thus  stated  in  Wood  v.  Bihbins  (1877), 
58  Ind.  392,  396 :  '*It  is  a  well-recognized  rule  in  this  State 
that,  ordinarily,  the  measure  of  damages  for  a  breach  of 
the  covenants  of  warranty  is  the  purchase  money  and  in- 
terest." 
The  following,  and  other  cases  which  might  be  cited,  hold 
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that  when  possession  is  taken  under  and  by  virtue  of  a  deed, 
the  purchaser  may  not  resist  payment  of  the  purchase 

7.  money  for  Want  of  title,  or  recover  more  than  nominal 
damages  while  he  retains  the  possession  and  is  put  to 

no  expense  on  account  of  defect  of  title.  Small  v.  Reeves 
(1860),  14  Ind.  163;  Hacker  v.  Blake  (1861),  17  Ind.  97; 
Estep  V.  Estep  (1864),  23  Ind.  114;  Mahoney  v.  Bobbins 
(1874),  49  Ind.  146;  Beal  v.  Beal,  supra;  Black  v.  Thomp- 
son (1894),  136  Ind.  611. 

The  defense  of  shortage  of  acreage  is  made  to  depend  upon 
the  failure  of  title  of  an  undivided  one-twelfth  of  certain 
real  estate  in  question,  but,  if  without  eviction  there  is  shown 
to  be  a  defective  title  in  said  portion,  there  could  be  no  re- 
covery in  an  action  for  breach  of  covenants  beyond  mere 
nominal  damages. 

Appellant  Mauzy  claims  that  the  Ynotion  for  a  new  trial 
should  have  been  sustained  because  the  findings  that  imme- 
diately after  the  execution  of  the  deed  and  the  notes 

8.  and  mortgage  in  question  said  appellant  was  given 
possession  of  the  real  estate  described  in  said  deed, 

and  that  he  has  ever  since  had  and  now  has  the  exclusive, 
uninterrupted,  peaceful  possession  thereof,  etc.,  were  wholly 
without  the  issues  joined. 

The  fourth  paragraph  of  answer  alleges  that  **  appellant 
had  possession  of  said  real  estate  as  tenant  in  common  with 
said  Hickey,  and  in  no  other  way,  and  that  appellee  could 
not  deliver  possession  of  the  same  in  any  other  way."  Ap- 
pellee's reply  formed  the  issue  upon  which  the  finding  set 
out  was  founded. 

No  attempt  is  made  to  make  the  evidence  a  part  of  the 
record. 

Judgment  affirmed. 
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Grass  v.  Ft.  Wayne  &  Wabash  Valley  Traction 
Company. 

[No.  6,049.    Filed  May  28,  1907.    Rehearing  denied  June  25,  1908. 
Transfer  d^led  October  15, 1908.J 

1.  Pleading. — Complaint, — Negligence. — Several  Acta  of. — Interur- 
ban  Railroads.— AUega.Uona  in  a  complaint  that  defendant  inter- 
urban  railroad  company  negligently  ran  its  car  at  night  without  a 
headlight,  that  no  signal  was  .given  as  its  car  approached  the 
street  crossing  on  which  plaintifT  was  struck,  and  that  it  ran 
its  car  at  a  dangerous  speed,  state  several  and  not  joint  acts  of 
negligence,  the  gist  thereof  being  that  defendant  negligently  .ran 
Its  car  against  the  plaintifT;  and  such  complaint  is  sufficient 
pp.  397, 399. 

2.  Same.  —  Complaint.  —  Construction.  —  Uncertainty. — Motion  to 
Make  More  Specific. — ^A  motion  to  make  more  specific  is  the 
proper  remedy  for  uncertainty  and  Indeflniteness  in  a  complaint ; 
the  construction  of  a  complaint  should  be  liberal  to  the  attain- 
ment of  Justice,    p.  398. 

3.  Same. — Complaint. — Construction. — ^The  general  scope  of  a  com- 
plaint will  determine  Its  character  and  sufficiency,    p.  398. 

4.  Appeal. — Overruling  Motion  to  Make  More  Specific. — When  Re- 
.  versible. — The  overruling  of  a  motion  to  make  more  specific  con- 
stitutes reversible  error  only  where  an  injustice  to  one  of  the 
parties  is  committed  thereby,    p.  399. 

5.  Tmal.  —  Verdict.  —  Interrogatories. — Answers. — In  determining 
whether  the  answers  to  interrogatories  control  the  general  verdict 
only  the  pleadings,  verdict,  interrogatories  and  answers  thereto 
will  be  considered,    p.  400. 

(?.  Same. — Verdict. — Answers  to  Interrogatories. — When  Control- 
ling.— ^The  answers  to  the  interrogatories  to  the  Jury  control  the 
general  vefdict  only  when  the  confilct  is  so  decisive  as  not  to  be 
removable  by  any  evidence  admissible  within  the  issues,    p.  400. 

7.  Same. — Burden  of  Proof. — Contributory  Negligence. — ^The  bur- 
den of  proving  contributory  negligence  is  upon  the  defendant,  and 
where  the  answ^k-s  to  the  interrogatories  fail  to  show  such  neg- 
ligence the  general  verdict  for  plaintiff,  in  a  negligence  case,  will 
stand,    p.  401. 

8.  Intrbubban  Railroads. — Negligence. — Proximate  Cause. — Trav- 
elers Upon  Street  Crossings. — Where  a  pedestrian  at  night  stepped 
upon  a  street  crossing  just  behind  a  moving  wagon  and  defendant 
ran  its  car  without  signal  of  any  kind  over  the  crossing  just  after 
the  wagon  had  crossed,  striking  plaintiff,  plaintiff's  going  upon 
such  crossing  was  the  remote  but  not  the  proximate  cause  of  his 
injury,    p.  401. 
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1).  INTERUBBAN  Railboads. — Care  to  Prevent  Injuries  at  Crossings. 
— It  is  the  imperative  duty  of  interurban  railroad  companies  to 
exercise  ordinary  care  to  avoid  injuring  persons  lawfully  on  the 
streets  or  upon  crossings,    p.  401. 

10.  SAME.'^Duty  to  Avoid  Injury. — '*Last  Clear  Chance." — ^Where  a 
motorman  runs  his  car  over  a  street  or  crossing.  Injuring  a 
pedestrian  traveling  thereon,  the  company  is  liable  if  such  motor- 
man  saw,  or  in  the  exercise  of  ordinary  care  should  have  seen 
the  person  in  time  to  prevent  Injury,    p.  402. 

11.  Appeal. — When  Judgment  Ordered. — Where  the  answers  to  the 
interrogatories  show  a  clear  right  of  recovery  in  plaintifr,  and 
the  justice  of  the  case  demands  it,  the  Appellate  Court  will  order 
judgment  for  the  plaintifT.    p.  404. 

Prom  Tippecanoe  Circuit  Court;  R.  P.  DeHari,  Judge. 

Action  by  John  Grass  against  the  Ft.  Wayne  &  Wabash 
Valley  Traction  Company.  From  a  judgment  for  defend- 
ant,, plaintiff  appeals.    Reversed. 

Charles  E.  Thompson,  for  appellant. 
Kumler  &  Oaylord,  for  appellee. 

Watson,  P.  J. — This  was  an  action  by  the  appellant 
against  the  appellee  to  recover  damages  for  injuries  alleged 
in  his  complaint,  which  was  in  two  paragraphs.  Demurrers 
were  filed  by  defendant  to  each  paragraph,  overruled,  cause 
put  at  issue  by  general  denial,  tried,  and  verdict  returned 
by  the  jury  in  favor  of  plaintiff,  assessing  his  damages  at 
$5,318.  With  the  general  verdict  the  jury  returned  an- 
swers to  nineteen  interrogatories,  and  upon  motion  of  de- 
fendant judgment  was  rendered  in  its  favor  upon  such  an- 
swers, notwithstanding  the  general  verdict. 

The  errors  assigned  are  eight  in  number,  but  are  all  em- 
braced in  two,  which  are  as  follows :  (1)  ^he  court  erred  in 
sustaining  the  appellee's  motion  for  judgment  oni  the  an- 
swers to  the  interrogatories,  notwithstanding  the  general 
verdict ;  (2)  the  court  erred  in  not  sustaining  the  motion 
for  judgment  on  the  verdict. 

The  appellee  has  assigned  cross-errors  herein  as  follows: 
(1)  The  court  erred  in  overruling  the  motion  to  make  the 


MAY  TERM,  1908.  397 


Grass  r.  Ft  Wayne,  etc..  Traction  Co. — 42  Ind.  App.  395. 

complaint  more  specific;    (2)  the  court  erred  in  overruling 
the  demurrers  to  each  of  said  paragraphs  of  complaint. 

The  first  paragraph  of  the  complaint,  omitting  the  formal 
and  descriptive  averments,  alleged  that  the  plaintiff  was  in- 
jured on  April  9,  1904,  by  being  struck  by  an  electric 
1.    car,  owned  and  operated  by  the  defendant,  at  a  cross- 
ing on  Main  street  in  the  city  of  LaPayette,  near  a 
certain  bridge  across  the  Wabash  river. 

The  specific  acts. of  negligence  charged  against  defendant 
in  the  first  paragraph  are:  (1)  That  it  ran  said  car  after 
dark  without  any  headlight  or  any  artificial  light  whatever 
to  give  notice  of  the  approaching  car;  (2)  that  no  gong 
was  sounded  or  bell  rung  by  said  defendant  as  said  car  ap- 
proached said  crossing  and  passed  oyer  the  same  where  said 
plaintiff  was  traveling  and  was  injured;  (3)  that  said  de- 
fendant ran  said  car  at  a  high  and  dangerous  rate  of  speed 
while  approaching  and  passing  over  said  crossing  where 
plaintiff  was  traveling  and  where  he  was  struck  by  said  car. 
There  were  other  allegations  relative  to  the  violation  of  an 
ordinance  of  said  city,  but  they  were  not  suflficiently  averred 
to  make  out  a  valid  charge  of  negligence  against  defendant, 
so.  that  we  will  not  further  consider  this  charge.  The  com- 
plaint further  avers  that  the  defendant  negligently  ran  said 
ear  upon  and  against  plaintiff,  thereby  injuring  him. 

The  second  paragraph  of  complaint  contains  substantial- 
ly the  same  averments  as  the  first,  with  the  additional  aver- 
ment '*that  the  defendant  carelessly  and  negligently  failed 
to  have  said  car  under  control  in  approaching  and  passing 
along  and  over  said  crossing,  so  as  to  prevent  the  same  from 
coming  in  contact  with  and  striking  plaintiff  and  injuring 
him  as  aforesaid,  and  by  and  through  the  carelessness  and 
negligence  of  the  motorman  in  charge  of  said  car,  in  careless- 
ly and  negligently  failing  to  stop  said  car  before  the  same 
struck  and  came  in  contact  with  plaintiff,  injuring  him  as 
aforesaid,*'  etc. 
We  will  first  consider  the  demurrer  to  the  complaint.    The 
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objection  to  the  complaint  is  that  each  paragraph  thereof 
charges  several  joint  and  combined  causes  of  negligence,  and 
that  it  is  therefore  necessary  to  a  recovery  to  prove  aU  of 
said  acts.  We  do  not  so  construe  either  paragraph  of  the 
complaint,  but,  on  the  contrary  hold  that  more  than  one 
act  of  negligence  is  averred  in  each  paragraph  thereof.  At 
the  last  analysis  the  vital  charge  in  the  complaint  is  that 
the  appellee  negligently  ran  said  car  against  and  over  the 
appellant,  thereby  inflicting  the  injuries  complained  of,  and 
therefore  it  is  not  necessary  that  more  than,  one  specific 
charge  of  negligence  be  made. 

If  one  or  more  acts  of  negligence  are  well  pleaded,  the 
same  are  sufficient  to  withstand  a  demurrer  for  want  of  facts. 
Diamond  Block  Coal  Go,  v.  Edmonson  (1896),  14  Ind.  App. 
594;  Chicago,  etc.,  R.  Co.  v.  Barnes  (1905),  164  Ind.  143; 
Southern  Ind.  R.  Co.  v.  Hoggatt  (1905),  35  Ind.  App.  348; 
Standard  Oil  Co.  v.  Bovjker  (1895),  141  Ind.  12;  Indian- 
apolis St.  R.  Co.  V.  Marschke  (1906),  166  Ind.  490.  The 
trial  court  did  not  err  in  overruling  demurrers  to  each  para- 
graph of  the  complaint. 

Section  385  Bums  1908,  §376  R.  S.  1881,  provides  that  in 
the  construction  of  a  pleading  the  allegations  shall  be  liber- 
ally construed,  with  a  view  that  substantial  justice  to 

2.  the  parties  may  be  done ;  but,  on  the  contrary,  when 
,    allegations  are  so  indefinite  or  so  uncertain  that  the 

precise  nature  of  the  charge  is  not  apparent,  the  court  may 
require  the  pleading  to  be  made  definite  and  certain  by 
amendments  thereto.  In  the  case  of  Smith  v.  Borden  (1903), 
160  Ind.  223,  228,  the  court  said:  ** Under  the  provisions  of 
our  civil  code,  the  rule  is  well  settled  that  a  court  in  con- 
struing a  pleading  is  not  required  to  construe  it  most  strong- 
ly against  the  pleader,  but,  in  order  to  promote  sub- 

3.  stantial  justice  between  the  parties,  a  liberal  con- 
struction will  be  given.  In  determining  the  sufficiency 

of  a  pleading,  we  must  consider  it  in  regard  to  its  general 
scope  and  as  an  entirety.'*    §385,  supra;  Stone  v.  State,  ex 
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rel  (1881),  75  Ind.  235;  Dickenskeets  v.  Kaufman  (1867), 
28  Ind.  251;  Dale  v.  Thomas  (1879),  67  Ind.  570;  4  Ency. 
PL  and  Pr.,  746,  749. 

The  complaint  in  this  case  is  quite  lengthy,  and  while  it 
may  be  criticised  for  want  of  directness  in  its  averments, 
and  might  have  been  ordered  by  the  trial  court  to  be 
1.    made  more  definite  and  certain,  yet  it  does  with  suf- 
ficient certainty  specifically  charge  the  appellee  with 
negligence  in  the  operation  of  its  said  car,  as  herein  set 
forth.   We  are  of  the  opinion,  however,  that  the  facts  therein 
charged  were  sufficiently  certain  an^  definite,  so  that  no  sub- 
stantial injustice  was  done  between  the  parties  by  the  over- 
niling  of  this  motion.    The  court  will  sustain  a  motion  to 
make    more    definite    when    the    precise   nature    of 
4.    the    charge    is   not    apparent,    and    when    by   fail- 
ing to  do  so  a  substantial  injustice  would  be  com- 
mitted ;  otherwise  the  overruling  of  such  a  pleading  will  not 
be  a  reversible  error:    Indiana  Stone  Co,  v.  Stewart  (1893), 
7  Ind.  App.  563;  American  Fire  Ins,  Co.  v.  Sisk  (1894),  9 
Ind.  App.  305;    Lewis  v.  Albertson  (1899),  23  Ind.  App. 
147;   Alleman  v.  Wheeler  (1885),  101  Ind.  141,  143;    El- 
liott, App.  Proc,  §665. 

The  jury  returned  with  its  general  verdict  answers  to  in- 
terrogatories as  follows:  '*(3)  Did  the  Purdue  car  pass 
over  said  bridge  coming  east  in  advance  of  the  Soldiers' 
Home  car?  A.  Yes."  **(6)  What  distance  was  there  be- 
tween said  cars  as  the  forward  car  passed  over  the  bridge? 
A.  In  our  opinion,  fifty  to  one  hundred  feet."  **  (9)  Were 
the  electric  lights  on  each  of  said  cars  lighted  at  and  before 
said  injury  to  plaintiflE?  A.  Yes.  (10)  What  was  the 
rate  of  speed  of  said  cars  as  they  passed  over  and  out  of  said 
bridge?  A.  In  our  opinion,  running  at  the  rate  of  eight 
miles  an  hour."  **  (12)  Did  the  motorman  of  the  car  which 
struck  the  plaintiff  see  the  plaintiff  before  the  car  struck 
him?  A.  Yes."  ''(14)  Could  the  plaintiff  have  seen  the 
ear  which  struck  him  before  he  stepped  upon  the  track  if  he 
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had  looked?  A.  Yes/'  *'  (16)  Was  the  plaintiff  in  a  place 
where  he  could  be  seen  by  the  motorman  of  the  Purdue  car 
while  said  car  was  on  the  bridge?  A.  Yes.  (17)  Did  the 
plaintiff  move  from  the  place  where  he  was  after  the  Pur- 
due car  came  out  of  the  bridge,  and  step  or  come  upon  the 
south  rail  of  the  defendant's  track?  A.  Yes.  (18)  If  you 
answer  interrogatory  seventeen  in  the  affirmative,  then  state 
whether  the  motorman  of  the  car  which  struck  the  plaintiff 
could  have  seen  plaintiff  in  time,  by  the  exercise  of  ordinary 
care,  to  prevent  the  injury  to  him.  A.  Yes.  (19)  How  far 
from  the  place  where  the  plaintiff  was  struck  by  the  car  is 
that  part  of  the  street  generally  used  by  pedestrians  in  cross- 
ing said  street  from  the  north  sidewalk  of  said  street  at  the 
east  end  of  said  bridge?    A.   Bight  on  the  crossing.'* 

To  determine  whether  the  general  verdict  or  answers  to 

interrogatories  shall  prevail,  the  court  will  look  only  to  the 

pleadings,  the  verdict  and  the  answers  to  the  inter- 

5.  rogatories.    Indiana^  etc,  Gas  Co.  v.  Long  (1901),  27 
Ind.  App.  219;  Ooff  v.  Hankins  (1895),  11  Ind.  App. 

456;  Stoy  v.  Louisville,  etc.,  R.  Co.  (1903),  160  Ind.  144; 
Farmers  Ins.  Assn.  v.  Reavis  (1904),  163  Ind.  321. 

The  rule  is  so  well  established,  that  answers  to  interroga- 
tories, which  are  pertinent  to  the  issues  considered  as  a 
whole,  will  not  overthrow  the  general  verdict,  unless 

6.  the  conflict  between  the  two  on  material  questions  is 
so  sharp  that  it  cannot  be  removed  by  any  evidence 

legitimately  admissible  under  the  issues,  that  we  do  not  deem 
it  necessary  to  go  into  the  discussion  of  this  question,  or  to 
cite  any  great  number  of  authorities.  Vaught  v.  Barnes 
(1902),  29  Ind.  App.  387;  Flickner  v.  Lambert  (1905),  36 
Ind.  App.  524;  Catterson  v.  Hall  (1906),  37  Ind.  App.  341; 
Johnson  v.  Oehhauer  (1902),  159  Ind.  271;  Lake  Shore,  etc., 
R.  Co.  V.  Teeters  (1906),  166  Ind.  335,  5  L.  R.  A.  (N.  S.) 
425. 

The  plaintiff  was  not  bound  td  establish  his  freedom  from 
contributory  negligence.     Prior  to  the  act  of  1899   (Acts 
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1899,   p.   58,   §362   Burns   1908)    such  burden   was 

7.  upon  him,  but  by   that  act  the   burden   of   estab- 
lishing contributory  negligence  was  placed  upon  the 

defendant.  The  jury  by  its  general  verdict  iSnds  that  the 
appeUant  was  free  from  fault  and  acted  as  an  ordinarily 
prudent  man  would  have  done  under  the  circumstances,  and 
that  he  used  ordinary  care  as  he  attempted  to  cross  Main 
street,  where  the  accident  oeeurred. 

The  complaint  alleges  that  a  wagon  was  passing  in  front 

of  appellant,  going  westward  toward  the  bridge,  immediately 

before  the  car  struck  him,  preventing  him  from  hear- 

8.  ing  the  noise  ordinarily  made  by  the  running  of  the 
car,  and  that  no  alarm  was  given  by  sounding  a  gong 

or  ringing  a  bell.  The  answers  to  the  interrogatories  do 
not  disclose  that  any  alarm  was  given  either  by  ringing  a 
bell  or  sounding  a  gong  as  the  car  approached  said  crossing 
where  appellant  was  struck.  Although  the  appellant's  con- 
duct in  walking  upon  the  track  as  he  crossed  Main  street 
may  be  characterized  as  negligent  in  a  degree,  yet  he  is  not 
shown  to  be  at  fault  immediately  at  the  time  of  the  accident ; 
and  the  negligence,  if  any,  of  appellant  in  being  in  a  place 
of  danger  could  not,  under  the  circumstances,  be  said  to  be 
the  proximate  cause  of  his  injuries,  but  only  the  remote 
cause.  Indianapolis  St.  R.  Co.  v.  Schmidt  (1905),  35  Ind. 
App.  202;  Indianapolis  Traction,  etc,  Co.  v.  Kidd  (1906), 
167  Ind.  402. 

By  answer  to  interrogatory  (19),  the  jury  finds  that  the 

appellant  was  on  the  street  crossing,  and  by  answer  to 

eighteen  it  finds  that  the  appellee's  motorman,  by  the 

9.  exercise  of  ordinary  care,  could  have  seen  appellant 
in  time  to  prevent  the  injury.    It  was  therefore  his 

duty  to  do  so,  regardless  of  whether  the  appellant  negligently 
came  upon  the  crossing.  7  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  437;  Citizens  St.  B.  Co.  v.  Lowe  (1895),  12  Ind.  App. 
47;  Lake  Erie,  etc.,  K.  Co.  v.  Juday  (1898),  19  Ind. 
Vol.  42—26 
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App.  436;  Citizens  St  R.  Co.  v.  Damm  (1900),  25  Ind.  App. 
511;  Elwood  St.  B.  Co.  v.  Ross  (1901),  26  Ind.  App.  258; 
Indianapolis  St.  R.  Co.  v.  Darnell  (1904),  32  Ind.  App.  687; 
Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  supra;  Indianapolis 
Si.  R.  Co.  V.  Marschke,  supra;  Inland,  etc.,  Coasting  Co.  v. 
ToUon  (1891),  139  U.  S.  551, 11  Sup.  Ct.  653,  35  L.  Ed.  270; 
Flannaganv.  St.  Paul  City  R.  Co.  (1897),  68  Minn.  300,  71 
N.  W.  379,  3  Am.  Neg.  Rep.  560;  Metropolitan  St.  R.  Co. 
V.  Arnold  (1903),  67  Kan.  260,  72  Pac.  857,  14  Am.  Neg. 
Rep.  297;  Moore  v.  St.  Louis  Transit  Co.  (1902),  95  Mo. 
App.  728,  75  S.  W.  699 ;  Donohue  v.  St.  Louis,  etc.,  R.  Co. 
(1886),  91  Mo.  357,  2  S.  W.  424,  3  S.  W.  848-  O'Keefe  v. 
Chicago,  etc.,  R.  Co.  (1871),  32  Iowa  467 ;  Purinton  v.  Maine 
Cent.  R.  Co.  (1887),  78  Me.  569  7  Atl.  707;  2  Thompscm, 
Negligence,  1157. 

This  case  comes  within  the  rule  laid  down  by  our  courts, 

that  where  negligence  of  the  defendant  is  the  proximate 

cause  of  the  injury  for  which  suit  is  brought,  and  that 

10.  of  the  plaintiflP  a  remote  cause  only,  the  plaintiff  may 
recover.  When  the  parties  are  situated  as  they  were 
in  this  case,  the  appellant  on  the  crossing,  and  appellee's 
motorman  in  such  a  position  that  he  saw,  or  could  have  seen, 
by  the  exercise  of  ordinary  care,  appellant's  situation  in 
time  to  avoid  the  injury,  it  resolves  itself  into  what  is  known 
as  the  doctrine  of  'Uast  cleai  chance.*'  Under  this  well- 
settled  rule,  it  was  not  necessary  that  the  motorman  actually 
knew  the  peril  of  appellant  in  order  that  the  appellee's 
liability  may  be  established. 

Upon  this  question  2  Thompson,  Negligence  (2d  ed.)y 
§1477,  with  reference  to  street  railways,  says:  "It  is,  then, 
a  rule  constantly  applied  by  many  courts  in  these  cases  that, 
although  the  traveler  may  have  been  guilty  of  negligence  in 
exposing  himself  to  danger  on  the  tracks  of  the  street  rail- 
way company, — ^yet  if,  after  discovering  him  in  his  exposed 
position,  or  if,  by  the  exercise  of  ordinary  diligence  and  at- 
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tcution  to  his  duties,  the  driver  could  have  discovered  him 
in  that  position  in  time  to  avoid  running  upon  him  and 
injuring  him,  by  the  exercise  of  the  like  care  in  giving  him 
warning,  or  in  checking  or  stopping  the  ear, — ^the  company 
will  be  liable." 

In  the  case  of  the  Indianapolis  Traction,  etc.,  Co,  v.  Kidd, 
supra,  speaking  of  the  doctrine  of  **last  clear  chance,'*  the 
court  said:  **This  principle  has  been  styled  the  doctrine  of 
*last  clear  chance,'  and  is  regarded  as  an  exception  to  the 
g:eneral  rule  forbidding  recovery  by  a  plaintiff  guilty  of 
contributory  negligence.  It  is  no  departure  from  just  prin- 
ciples, but  a  wholesome  and  humane  doctrine,  to  hold,  that 
if  after  the  defendant  knew,  or  in  the  exercise  of  ordinary 
care  ought  to  have  known,  of  the  plaintiff's  negligence,  he 
could  have  avoided  the  accident,  but  failed  to  do  so,  the 
plaintiff  can  recover. '  In  cases  of  this  class,  the  subsequent 
negligence  of  the  defendant  in  failing  to  exercise  ordinary 
care  to  avoid  injuring  the  plaintiff  becomes  the  immediate 
or  proximate  and  efficient  cause  of  the  accident,  which  in- 
tervenes between  the  accident  and  the  more  remote  negli- 
gence of  the  plaintiff." 

The  appellant's  negligence,  as  thus  presented  by  the  plead- 
ings and  answers  to  interrogatories,  being  the  remote  and 
not  the  proximate  cause  of  the  injury,  he  is  not  precluded 
from  a  recovery.  7  Am.  and  Eng.  Ency.  Law  (2d  ed.),  375 ; 
Indianapolis  St.  B.  Co.  v.  Bolin  (1906),  39  Ind.  App.  169; 
Indianapolis  St.  R.  Co.  v.  Schmidt,  supra;  Southern  Ind.  R. 
Co.  V.  Pine  (1904),  163  Ind.  617;  Indianapolis  Traction, 
etc.,  Co.  V.  Kidd,  supra;  Grand  Trunk  R.  Co.  v.  Ives  (1892), 
144  U.  S.  408,  429,  12  Sup.  Ct.  679,  36  L.  Ed.  485;  Inland, 
lie,  Coasting  Co,  v.  Tolson,  supra.  We  therefore  hold  that 
the  trial  court  erred  in  sustaining  appellee's  motion  for 
judgment  on  the  answers  to  the  interrogatories  notwith- 
standing the  general  verdict. 

We  are  asked,  if  error  was  committed  by  the  trial  court  in 
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thus  sn.stainin«:  appellee's  motion,  that  we  order  a 
11.   new  trial  of  this  cause ;   but  we  do  not  believe  that 

justice  demands  such  an  order. 
The  cause  is  reversed,  with  instructions  to  the  trial  court 
to  overrule  the  motion  of  appellee  for  judgment  on  the  in- 
terrogatories, and  to  render  judgment  on  the  general  verdict. 


Porter  et  al.  v.  Patterson  et  al. 

[No.  6,244.    Filed  October  16,  1908L] 

1.  Appeal. — Briefs. — Rules. — A  rigid  compliance  with  Appellate 
Court  rules  in  the  preparation  of  appellants*  brief  will  not  be 
enforced,  where  the  result  would  be  to  preclude  a  coDBideratioD  of 
the  merits  of  the  case.    p.  406. 

2.  CoNTRAGTs.^fifato  of  Ooods.— Statute  of  Frauds.'^An  oral  con- 
trace  for  goods  of  the  value  of  ov^  $50,  where  the  goods  have 
been  delivered  but  not  accepted,  and  an  Invoice  thereof  in  writing 
delivered  to  the  purchaser,  is  invalid  under  the  statute  of  frauds 
(87469  Bums  1908,  §4910  R.  S.  1881).    p.  408. 

3.  Same. — Statute  of  Frauds. — Sales. — Letters. — ^A  letter  canceUng 
a  verbal  order  for  goods  of  the  value  of  more  than  $50,  and  a 
letter,  in  answer  to  an  Invoice,  declining  to  receive  the  goods,  do 
not  constitute  a  memorandum  of  the  contract  sufficient  to  take 
the  contract  out  of  the  statute  of  frauds  (§7469  Bums  1908,  §4910 
R.  S.  1881 ) .    pp.  409, 410, 411. 

4.  Same. — Statute  of-  Frauds. — Parol  Evidence. — ^Parol  evidence 
cannot  be  received  to  supply  any  essaitial  part  of  a  contract  un- 
enforceable because  made  in  violation  of  the  statute  of  frauds 
( §7469  Bums  1908,  §4910  R.  S.  1881 ) .    p.  409. 

5.  Pleading.  —  Complaint.  —  Contracts.  —  Oral.  —  Presumptions.^ 
Where  the  complaint  is  silent  as  to  whether  an  allied  contract 
was  written  or  oral,  the  presumption  is  that  it  was  oral.    p.  411. 

6  Contracts. — Repudiation. — Reasons. — Statute  of  Frauds.— The 
repudiation  of  a  contract,  Invalid  under  the  statute  of  frauds 
(§7469  Bums  1908,  §4910  R.  S.  1881),  is  sufficient  whether  a 
good  reason,  a  wrong  reason,  or  no  reason,  be  given  therefor, 
pp.  411, 413. 

7  Pi£ADiNO. — Insufficient  Complaint. — Answer. — Overruling  a  de 
murrer  to  a  paragraph  of  answer  does  not  constitute  material 
error  where  the  complaint  Js  not  sufficient,    p.  413. 

From  Allen  Circuit  Court;   E.  O^Roxtrlce,  Judge. 
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Action  by  Albert  W.  Porter  and  another  against  Reuben 
S.  Patterson  and  another.  From  a  judgment  for  defendants, 
plaintiflfs  appeal.    Affirmed. 

Clyde  M.  Oandy  and  Harry  H.  Hilgemann,  for  appellants. 
Zollars  &  Zollars,  for  appellees. 

Myers,  P.  J. — ^Appellants,  as  partners  and  commission 
merchants  in  New  York  City,  through  one  of  their  traveling 
salesmen,  it  is  claimed,  received  an  order  from  appellee 
Patterson,  a  retail  merchant  in  Ft.  Wayne,  Indiana,  for  cer- 
tain underwear,  to  be  thereafter  shipped  to  the  latter.  The 
alleged  order  was  dated  January  26,  1904.  On  July  15, 
1904,  appellants  shipped  the  underwear  to  said  appellee,  who, 
on  July  22,  notified  appellants  of  the  receipt  of  invoices  for 
said  goods,  but  that  he  would  not  receive  them,  and  that  they 
were  at  the  freight-house  awaiting  appellants'  order.  Ap- 
pellants on  March  15,  1905,  brought  this  action  to  recover 
from  said  appellee  on  account  of  the  alleged  order,  the  sum 
of  $279. 

As  we  understand  appellants'  brief,  the  issues  submitted 
to  a  jury  for  trial  were  formed  by  the  third  paragraph  of 
the  complaint,  answered  by  a  general  denial  and  two  affirma- 
tive paragraphs  alleging  cancelation  of  the  order  pursuant 
to  an  agreement  alleged  to  have  been  made  between  appellee 
Patterson  and  appellants'  salesman,  whereby  the  former 
had  the  privilege  of  canceling  said  order  in  the  event  he  could 
find  the  underwear  he  desired,  and  to  which  affirmative  par- 
agraphs of  answer  appellants  replied  by  a  general  denial 
and  by  an  amended  second  and  also  by  a  third  paragraph. 
The  trial  resulted  in  a  general  verdict  for  said  appellee. 

Appellants  have  assigned  as  error  the  overruling  of  their 
demurrer  to  the  second  and  third  paragraphs  of  answer, 
and  the  overruling  of  their  motion  for  a  new  trial.  Other 
errors  are  assigned,  but  from  an  examination  of  their  brief 
they  must  be  considered  as  waived. 

Harry  P.  Fletcher  was  made  a  party  defendant  in  the 
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court  below,  and  is  in  this  court  as  an  appellee,  but  it  clearly 
appears  that  he  was  simply  an  employe  of  the  appellee  Pat- 
terson's,  and  had  no  other  interest  in  the  transaction.  There- 
fore, in  the  consideration  of  this  case  we  will  give  attention 
only  to  the  merits  of  the  controversy  as  we  see  them  between 
the  appellants  and  the  appellee  Patterson. 

Appellee  Patterson  first  insists  that  appellants  have  failed 

to  comply  with  rule  twenty-two  of  the  Supreme  Court  and 

this  Court,  and  fo;r  that  reason  no  question  is  here 

1.    presented,  an4  the  judgment  should  be  affirmed  or 

the  appeal  dismissed.    While  there  is  much  force  in 

this  contention,  yet  we  have  concluded  to  give  appellants 

the  benefit  of  the  doubt,  and  to  consider  what  we  believe 

to  be  the  controlling  question  in  this  case. 

In  the  third  paragraph  of  the  complaint  it  is  alleged  that 
on  January  26,  1904,  the  appellants  and  the  appellee  Pat- 
terson "entered  into  a  certain  contract  and  agreement  where- 
by said  defendant  bought  from  these  plaintiffs  a  certain 
line  of  underwear,  fully  set  forth  and  described  in  two  bills 
of  paticulars  filed  with  the  original  paragraph  of  complaint 
herein,  annexed  thereto,  made  part  thereof,  and  also  made 
a  part  hereof,  marked  respectively  exhibit  B  and  exhibit  C ; 
that,  in  accordance  with  said  agreement,  defendant  Patter- 
son agreed  to  pay  to-  these  plaintiffs  the  sum  of  $279  for 
said  underwear;  that  on  or  about  July  15,  1904,  plaintiff 
shipped  to  said  defendant  the  two  lots  of  underwear  before 
described,  and  more  fully' set  forth  in  the  two  bills  of  par- 
ticulars annexed  to  the  first  paragraph;  *  ♦  ♦  that  the 
same  were  tendered  to  said  defendant,  but  he  failed  and  re- 
fused, and  still  fails  and  refuses,  to  accept  the  same;  that 
the  plaintiffs  were  ready  and  w^illing,  and  still  are  willing 
and  ready,  to  deliver  the  same  to  said  defendant ;  that  there 
is  now  due  on  said  contract  the  sum  of  $279,  and  the  same 
is  unpaid ;  *  *  *  that  the  before-mentioned  contract  be- 
tween these  parties  is  evidenced  by  the  following  letters,  to- 
gether with  the  copies  of  invoices  filed  with  the  first  para- 
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graph  herein,  annexed  thereto,  made  part  thereof,  and  also 
made  a  part  hereof: 

"  *Ft.  Wayne,  Indiana,  March  31,  '04. 
Messrs.  A.  W.  Porter  &  Co., 

Gentlemen :    Please  cancel  the  following  styles  of  un- 
derwear bought  of  your  agent  for  fall  delivery:     [Then 
follows  an  itemized  statement  of  the  goods.]     We  found 
that  we  were  abl6  to  buy  these  goods  for  less  money. 
Very  truly, 

Rueben  S.  Patterson.' 

**  *Ft.  Wayne,  Indiana,  July  22,  1904. 
Messrs.  A.  W.  Porter  &  Co., 

Gentlemen :    We  have  invoices  from  you  for  two  cases 
of  ribbed  underwear  which  we  canceled  some  time  ago. 
These  goods  are  at  Lake  Shore  freight-house  at  your  own 
risk,  awaiting  your  order ;  we  have  refused  them. 
Very  truly, 

Reuben  S.  Patterson.'  " 

It  is  further  alleged  that  said  letters  were  signed  by  de- 
fendant Patterson,  and  mailed  to  plaintiffs  by  said  defend- 
ant at  the  post-office  in  Ft.  Wayne,  Indiana,  and  were  duly 
recfeived  by  them;  '*that  the  underwear  referred  to  in  the 
aforesaid  letters  is  the  same  as  that  herein  alleged  to  have 
been  ordered  by  this  defendant  from  these  plaintiffs;  that 
the  invoie^  referred  to  in  the  aforesaid  letter  of  July  22, 
1904,  contained  a  full  and  complete  statement  of  the  goods 
ordered  from  the  plaintiffs  by  said  defendant,  of  the  styles, 
prices,  qualities  and  materials,  of  the  amount  ordered  and 
the  prices  agreed  upon  between  the  parties,  and.  the  terms 
of  payment ;  that  said  invoices  referred  to  in  said  letter  con- 
tained a  full,  true  and  complete  statement  of  the  contract 
hereinbefore  set  forth,  whereby  said  defendant  bought  from 
these  plaintiffs  the  underwear  herein  mentioned ;  that  copies 
of  such  invoices  have  been  filed  with  the  first  paragraph  of 
this  complaint,  attached  thereto,  made  a  part  thereof,  and 
also  made  a  part  hereof,  marked  respectively  exhibit  B  and 
exhibit  C." 

Referring  to  the  first  paragraph  of  the  complaint  in  the 
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transcript  before  us,  we  find  exhibits  marked  respectively  A, 
B  and  C.    Exhibit  B  is  as  follows: 

**A11  claims  or  errors  must  be  reported  within  ten  days. 

New  York,  7,  15, 1904. 
Mr.  S.  Patterson  Ft.  Wayne,  Indiana. 

Bought  of  A.  W.  Porter  &  Co. 
Commission  Merchants  Knit  Underwear. 

43  &  45  White  St. 
Duplicate. 
This  Bill  is  payable  to  Merchants 
Trust  Co.,  346  Broadway,  N.  Y. 
Make  check  payable  to  order  of  Merchants 
Trust  Co.,  and  mail  direct. 
Terms:    Payable  in  N.  Y.  Exchange. 
Net  10  Oct.  1 

Case  No.      Style  Size      Doz.      Price      Amount 

36,381P.  H.  S.'' 

[Here  follow  figures  indicating  goods  ordered,  ending 
with  the  figures  139.50.] 

Exhibit  C  is  substantially  the  same  as  exhibit  B,  except 
that  under  Case  No.  are  the  figures  **  36,535." 

Section  seven  of  our  statute  of  frauds  (§7469  Bums  1908, 
§4910  R.  S.  1881)  provides:  '*No  contract  for  the  sale  of 
any  goods,  for  the  price  of  $50  or  more,  shall  be  valid,  un- 
less the  purchaser  shall  receive  part  of  such  property,  or  shall 
give  something  in  earnest  to  bind  the  bargain  or  in  part  pay- 
ment, or  unless  some  note  or  memorandum  in  writing  of  the 
bargain  is  made,  and  signed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto  by  him  lawfully  au- 
thorized." The  delivery  or  attempted  delivery  of  the  goods, 
upon  the  receipt  by  the  buyer  of  the  invoices,  did  not  take 
the  contract  out  of  the  statute.     There  was  no  receipt 

2.  of  the  property  or  any  part  of  it  by  the  purchaser. 
Dehority  v.  Paxson  (1884),  97  Ind.  253;  Ooodwine  v. 
Cadwallader  (1902),  158  Ind.  202. 

It  is  sought  to  take  the  case  out  of  the  operation  of  the 
statute  by  an  attempted  showing  of  a  sufficient  memorandum 
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signed  by  the  purchaser.     It  is  claimed  on  behalf  of 

3.  the  appellants  that  such  a  memorandum  is  shown  in 
the  two  letters  signed  by  the  purchaser,  together  with 

the  invoices  sent  by  the  seller  to  the  buyer  mentioned  in  the 
second  letter,  and  designated  as  exhibits  of  the  third  para- 
graph by  referring  to  them  therein  as  exhibits  of  another 
paragraph.  The  written  evidence  of  the  contract  may  con- 
sist of  a  letter  or  letters,  and  the  terms  of  the  contract,  or 
some  of  the  terms  thereof  not  set  forth  in  the  letter  or  letters 
may  by  them  be  sufficiently  shown  by  reference  to  some 
other  writing  in  such  manner  as  clearly  to  adopt  the  latter. 
Yet  the  memorandum  relied  upon  to  take  the  transaction  out 
of  the  statute,  whether  consisting  of  a  single  writing  or 
of  different  writings  thus  made  one  by  reference  from  one 
to  the  other,  must  contain  all  the  essential  elements  of  the 
alleged  contract.    Recourse  to  parol  evidence  cannot 

4.  be  permitted  to  supply  any  essential  ingredient  of 
the  contract.     Lee  v.  Hills    (1879),  66   Ind.  474; 

Ridgeway  v.  Ingraham  (1875),  50  Ind.  145,  19  Am.  Rep. 
706;  Carskaddon  v.  Citij  of  South  Bend  (1895),  141  Ind. 
596;  Zimmerman  v.  Zehendner  (1905),  164  Ind.  466. 

In  Stone  v.  Browning  (1877),  68  N.  Y.  598,  it  is  said: 
**  Performance  by  the  plaintiffs  of  their  part  of  the  oral  con- 
tract was  not  sufficient  to  give  validity  to  it.  *  *  *  So 
long  as  the  plaintiffs  reposed  upon  a  verbal  contract,  void 
under  the  statute,  they  exposed  themselves  even  to  an  unjust 
refusal  to  accept.  •  •  •  The  respondents,  in  their  sup- 
plemental points,  suggest  that  the  letter  of  the  defendants, 
dated  April  3,  1863,  was  a  sufficient  memorandum  of  the 
contract  to  satisfy  the  statute.  This  letter,  it  is  true,  ac- 
knowledges the  purchase  of  the  goods,  but  it  does  not  state 
the  price  or  any  of  the  terms  of  the  contract.  These  de- 
ficiences  cannot  be  supplied  by  oral  evidence.  All  the  es- 
sential parts  of  the  contract  must  be  evidenced  by  the  writ- 
ing.'' 
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In  Wright  v.  Weeks  (1862),  25  N.  Y:  153,  it  was  said 
by  Denio,  C.  J. :  **If  a  reference  in  a  writing  to  a  verbal 
agreement  would  let  in  that  agreement,  where  the  subject 
was  one  which  the  statute  required  to  be  in  writing,  it  would 
be  sufficient  for  parties  desiring  to  avoid  the  trouble  of  re- 
ducing their  bargains  to  writing,  to  sign  a  statement  that 
they  had  contracted  verbally  respecting  a  given  subject, 
and  they  would  thus  dispense  with  the  statute."  In  the 
same  case  it  was  held  by  Allen,  J.,  that  '*if  the  agreement 
be  vague  and  indefinite,  jso  that  the  full  intention  of  the 
parties  cannot  be  collected  from  it,  it  cannot  be  said  that 
the  contract  is  in  writing,  and  it  is  therefore  void.  If  the 
parties  have  used  abbreviations  or  technical  terms,  or  terms 
of  trade,  evidence  may  be  given,  by  parol,  to  show  what 
meaning  such  abbreviations  and  terms  had  acquired,  by 
usage  and  custom,  but  not  in  what  sense  the  parties  used 
them.  *  *  *  So  an  agreement  need  not  be  perfect  by 
itself.  It  may  be  made  certain  and  definite,  and  thus  valid, 
luider  the  statute,  by  reference  to  another  writing,  as  well 
as  by  incorporating  the  entire  contract  in  one  paper.  But 
the  reference  must  be  to  another  paper,  and  so  distinct  as  to 
make  that  paper  a  part  of  the  contract  itself.  •  *  •  The 
parties  cannot  unite  two  papers,  so  as  to  make  them  unitedly 
constitute  a  valid  contract,  unless  they  are  physically  joined, 
or  the  intention  to  unite  them  appears  on  the  face  of  the 
papers.  If  the  connection  between  two  papers  depends  up- 
on verbal  testimony,  or  if  the  reference  in  the  written  mem- 
orandum is  to  something  verbal,  the  whole  evil  intended 
to  be  remedied  by  statute  will  be  experienced." 

It  is  not  pretended  that  the  letters  of  appellee  Patterson 
were  in  themselves  sufficient  to  take  the  contract  out  of  the 

statute,  but  the  pleading  proceeds  upon  the  aasump- 
3.    tion  that  what  is  lacking  in  the  letters  is  suflSciently 

supplied  by  the  invoices  mentioned  in  the  second 
letter.  We  shall  not  take  the  space  to  comment  upon  any 
differences  observable  between  these  letters  and  the  invoices 
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to  which  we  have  referred  or  to  determine  whether,  taken 
together,  the  letters  and  invoices  contain  all  the  essential 
ingredients  of  a  contract  of  sale,  or  to  consider  the  practice 
here  adopted  of  inserting  one  writing  in  the  body  of  a  plead- 
ing and  making  an  exhibit  of  another  distinct  writing,  where 
both  writings  are  relied  upon  as  together  constituting  one 
written  contract  which  is  made  the  basis  of  the  action.  The 
contract  of  sale  on  which  this  action  was  based  was  made 
January  26,  1904.  It  is  alleged  that  the  parties  on  that 
tlate  **  entered  into  a  certain  contract  and  agreement  where- 
by said  defendant  bought,"  etc.,  and  that  there  was  due 
on  **said  contract"  a  sum  specified.  The  underwear  is  re- 
ferred to  in  the  pleading  as  the  same  ''as  that  herein  alleged 
to  have  been  ordered,"  and  it  is  alleged  that  the  invoices 
contained  a  full  and  complete  statement  of  the  goods  ordered 
from  the  plaintiffs  by  said  defendant,  of  the  styles,  prices, 
qualities,  and  the  amount  ordered  and  the  price  agreed  up- 
on,  etc.    No  order  is  set  forth,  and  it  is  not  sought 

5.  to  show  a  written  contract  or  memorandum  by  coup- 
ling the  letters,  or  either  of  them,  with  any  order. 

The  pleading  seeks  to  couple  the  letters  with  the  invoices 
alone.  It,  of  course,  is  to  be  assumed  that  the  contract  made 
or  the  order  given  January  26,  1904,  was  oraL  The  first 
writing  mentionea  is  the  letter  written  by  appellee  Patter- 
son more  than  two  months  thereafter — March  31,  1904.  At 
that  time,  the  contract  not  being  in  writing,  appellee 

6.  Patterson  had  a  right  to  repudiate  it  or  to  cancel  it, 
whether  for  a  just  or  an  unjust  reason,  or  for  no 

assigned  reason ;  for  the  contract  was  not  enforceable  against 
him  under  the  statute. 

By  his  letter  of  March  31  the  purchaser  canceled  **the 

following  styles  of  underwear  bought  of  your  agent  for  fall 

delivery,"  etc.,  mentioning  certain  styles.     The  ap- 

3.    pellants  having  received   this  letter  in   due   course 

ignored  it,  at  least  in  part,  and  later,  about  July  15, 

shipped  to  the  appellee  two  lots  of  underwear,  which  they 
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alleged  are  described  and  more  fully  set  forth  in  "the  two 
bills  of  particulars''  filed  with  another  paragraph  of  com- 
plaint. These  two  *' bills  of  particulars"  are  alleged  to  be 
copies  of  the  ** invoices"  referred  to  in  the  letter  received 
by  the  appellants  from  appellee  Patterson,  dated  July  22, 
which  bills  of  particulars  are,  upon  their  face,  bills  for 
merchandise.  The  letter  of  July  22  acknowledges  the  re- 
ceipt of  invoices  from  the  appellants  for  two  cases  of  ribbed 
underwear.  The  cancelation  mentioned  in  this  letter  is  not 
a  declaration  of  cancelation  at  its  date,  but  is  a  reference 
to  a  cancelation  made  **some  time  ago,"  a  cancelation  not  of 
the  invoices  or  of  any  order  or  contract  other  than  the  oral 
contract  or  order  of  January  26.  To  that  declaration  of  can- 
celation the  writer  of  the  letter  of  July  22  therein  adhered. 
It  is  impossible  to  regard  the  letters  as  referring  to  the  in- 
voices or  as  coupling  the  invoices  with  the  letters  as  evidence 
of  the  contract  of  January  26.  Nothing  was  said  about  the 
invoices  except  an  acknowledgment  that  they  had  been  re- 
ceived, together  with  which  acknowledgment  was  a  state- 
ment of  the  former  cancelation  of  the  contract,  and  informa- 
tion as  to  the  place  where  the  goods  were  at  the  risk  of  the 
appellants,  and  a  statement  that  they  had  been  refused  by 
appellee  Patterson. 

To  suffer  the  seller  thus  to  uphold  his  claim  that  a  suffi- 
cient memorandum  was  signed  by  the  buyer  because  the 
latter  had  merely  acknowledged  by  letter  the  receipt  of  a 
bill  for  the  goods  made  out  by  the  sellers,  the  buyer,  in  con- 
nection with  such  acknowledgment,  adhering  to  his  former 
declaration  of  cancelation,  would  be  to  circumvent  the  pur- 
pose of  the  statute.  The  two  letters  set  out  in  the  complaint 
must  be  considered  together.  Certainly  there  was  no  ref- 
erence in  the  first  to  the  invoices  tiot  then  in  existence.  Its 
purpose  was  to  cancel,  and  not  to  afiirm,  the  former  oral 
contract.  There  was  not  in  either  letter  anything  indicative 
of  a  purpose  to  revoke  that  cancelation,  but  rather  a  clear 
manifestation  of  purpose  to  adhere  to  it,  notwithstanding  the 
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attempt  of  the  seller  to  ignore  it  by  the  shipment  of  a  portion 

of  the  goods  and  the  forwarding  of  a  bill  therefor  to  the 

buyer.     We  conclude  the  complaint  was  materially 

7.    defective,  and  therefore  there  could  be  no  material 

error  in  overruling  a  demurrer  to  any  answer  thereto. 

Bonham  v.  Doyle  (1907),  39  Ind.  App.  438. 

Appellants'  motion  for  a  new  trial  was  overruled,  and 
counsel  have  sought  to  present  a  matter  which  resolves  it- 
self into  the  question:    If  the  oral  contract  of  sale 
6.    contained  a  provision  for  cancelation  by  the  buyer, 
provided  he  should  find  another  kind  of  underwear 
desired  by  him,  would  the  buyer  be  obliged  to  notify  the 
seller  of  the  finding  of  such  other  kind  of  goods  in  order  to 
entitle  the  buyer  to  cancel  the  contract?    It  is  sufficient  to 
say  in  answer  to  this  question  that  such  material  provision 
in  an  oral  contract  of  sale  as  here  counted  on  could  not  be 
available  for  any  purpose  on  the  part  of  the  appellants. 
The  entire  contract  being  invalid  under  the  statute,  the  sel- 
lers were  precluded  from  enforcing  it  by  suit  against  the 
buyer,  if  he  refuse  to  accept  the  goods,  regardless  of  any  in- 
justice done  the  sellers  from  a  moral  standpoint,  or  however 
contrary  to  the  oral  agreement. 
Judgment  affirmed. 


Perry,  Matthews,  Buskirk  Stone  Company 
V.  Smith. 

[No.  6,476.    Filed  October  16,  1908.] 

1.  Pleading.  —  ComplainU  —  Nuisance. — Discharging  Slush. — Tres- 
pass.—A  complaint  alleging  that  defendant,  in  the  operation  of 
its  stone  sawmill,  discharged  slush  upon  plaintiff's  land,  to  bis 
damage,  is  sufficient    p.  414. 

2.  Damages.  —  Injuries  to  Land.^Permanent. — Temporary^— The 
measure  of  damages  for  permanent  injuries  to  land  is  the  depre- 
dation thereof  in  value:  and  for  temporary  injuries,  the  depre- 
ciation in  the  rental  value  thereof,    p.  416. 
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3.  Tbial.  —  Interrogatories.  —  Answers. — Signing. — Answers  to  in- 
terrogatories which  are  not  separately  signed  by  the  foreman  of 
the  Jury  should  be  considered,  though  the  better  practice  Is  to 
require  each  answer  to  be  signed ;  and  objections  for  such  reasou. 
to  be  available,  must  be  made  before  the  dismissal  of  the  Jury, 
p.  416. 

4.  Appeal.  —  Damages.  —  Excessive.  —  Conditional  Affirmance.  — 
Where  the  answers  to  the  interrogatories  show  that  plaintiff  sus- 
tained damages  in  the  sum  of  $100  by  reason  of  the  alleged  in- 
juries, a  Judgment  for  $200  may  be  affirmed  on  condlti<Hi  of  his 
remission  of  $100.    p.  417. 

From  Lawrence  Circuit  Court;  James  B.  Wilson,  Judge. 

Action  by  George  W.  Smith  against  the  Perry,  Matthews, 
Buskirk  Stone  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed  conditionally. 

John  H.  Underwood  and  H.  R.  Kurrie,  for  appellant. 

Boruff  &  Boruff,  for  appellee. 

CoMSTOCK,  J. — The  complaint  alleges  that  the  defendant, 

a  corporation,  owns  and  controls  an  extensive  stone-mill,  with 

many  saws,  etc.,  used  for  sawing  limestone  into  prod- 

1.  ucts  to  be  marketed  in  the  different  cities  of  the 
United  States ;  that,  in  the  sawing  of  said  stone,  grit, 
sand  and  water  are  used,  which  make  a  great  amount  of 
slush;  that  plaintiff  is  in  the  business  of  slaugh- 
tering animals  for  market  in  the  city  of  Bedford; 
that  he  has  had  at  various  times  and  at  all  times 
many  cattle  and  sheep,  ranging  from  five  to  thirty  head, 
upon  real  estate  owned  by  him  for  general  use  and  described 
in  the  complaint;  that  upon  said  real  estate,  at  the  time  he 
purchased  it,  there  were  three  large,  fresh-water  springs, 
which  were  used  for  water  for  the  cattle  .and  water  in  the 
slaughtering  business  aforesaid;  that  the  defendant  care- 
lessly and  negligently  concentrated  into  one  channel  all  of 
said  slush,  which  was  made  from  the  sawingj  planing  and 
heading  of  stone  at  its  saw-mill,  which  is  situated  some  three 
or  four  hundred  yards  from  plaintiff's  said  real  estate,  and 
ran  it  over  and  upon  plaintiff's  said  real  estate;  that  by 
reason  of  said  act  said  three  springs  have  been  entirely  filled 
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up  and  do  not  furnish  water  for  his  stock ;  that  said  slush 
has  divided  his  real  estate  into  two  different  portions;  that 
it  has  accumulated  on  a  strip  of  ground,  from  thirty  feet  to 
three-fourths  of  a  mile  in  width,  across  his  real  festate ;  that 
this  slush  has  so  accumulated  that  it  sometimes  almost  pre- 
vents hogs,  cattle  and  sheep  from  crossing  from  one  side  of 
the  pasture  to  the  other ;  that  plaintiff  has  been  deprived, 
by  the  accumulation  of  said  slush,  of  a  great  amount' of 
grass;  that  plaintiff's  herd  of  hogs,  of  the  value  of  $250, 
have  been  killed  by  rolling  in  and  drinking  the  gritty  water ; 
that  his  cattle  have  become  diseased  and  unfit  for  beef ;  that 
his  sheep-pens  and  houses  have  been  flooded  and  rendered 
unfit  for  use  by  the  muddy  slush. 

The  complaint  consists  of  two  paragraphs.  The  first  al- 
leges that  the  defendant  collected  into  one  channel  the  ref- 
use, water,  sand  and  limestone  grit  from  the  planing  and 
the  heading  of  stone  at  its  great  sawmill,  and  ran  it  over 
appellee's  land  to  his  damage  as  stated.  In  the  second  para^ 
graph  it  is  alleged  that  this  debris  was  emptied  out  upon 
the  land  of  one  Bailey,  below  that  of  the  defendant,  and 
then  carried  over  and  flowed  upon  the  land  of  the  plain- 
tiff. 

A  demurrer  to  each  of  these  paragraphs  was  overruled, 
and  an  answer  filed  in  two  paragraphs;  the  first  being  a 
general  denial,  and  the  second  a  plea  of  the  six-year  stat- 
ute of  limitations:  A  trial  by  jury  resulted  in  a  verdict  for 
appellee  for  $200.  With  the  general  verdict,  answers  to  in- 
terrogatories were  retuimed. 

The  assignment  of  errors  questions  the  suflSciency  of  the 
complaint,  and  the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial  and  in  refusing  to  enter  judg- 
ment upon  the  interrogatories  and  answers  thereto,  instead 
of  upon  the  general  verdict. 

The  court  did  not  err  in  overruling  the  demurrer. 

Complaint  is  made  that  the  court  erred  in  instructing  the 
jury  upon  the  measure  of  liability.    The  complaint  does  not 
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allege  that  there  was  any  reduction  in  the  rental  value 

2.  of  thQ  real  estate,  and  no  evidence  was  introduced  of 
the  rental  value  before  and  after  the  acts  complained 

of.  The  court  instructed  the  jury  that  the  measure  of  dam- 
ages to  the  land  was  the  difference  in  its  value  before  and 
after  the  trespass.  This  is  the  rule  applicable  to  permanent 
injuries;  but  where  the  injury  is  not  permanent,  but  may 
be  discontinued,  the  measure  is  not  the  depreciation  in  the 
value  of  the  property,  but  in  its  rental  value.  Depreciation 
is  an  element  where  the  nuisance  is  permanent.  Cleveland, 
etc.,  B.  Co.  V.  King  (1900),  23  Ind.  App.  573,  and  cases 
cited;  Shively  v.  Cedar  Rapids,  etc.,  E.  Co.  (1887),  74  Iowa 
169,  37  N.  W.  133,  7  Am.  St.  471;  Markt  v.  Davis  (1891), 
46  Mo.  App.  272;  Attwood  v.  City  of  Bangor  (1891),  83 
Me.  582,  22  Atl.  466.  It  is  the  theory  of  appellee  that  the  in- 
jury was  permanent.  The  springs  were  filled  with  slush, 
consisting  of  sand,  gravel  and  water,  and  appellee  testified 
that  the  springs  were  not  there  then.  While  this  condition 
may  be  permanent,  the  evidence  shows  no  other  injury  which 
could  be  so  considered.  There  was  no  evidence  as  to  the 
value  of  these  springs. 

Appellee  objects  to  the  consideration  of  the  answers  to  in- 
terrogatories four  and  five,  because  they  were  not  signed  by 
the  foreman  of  the  jury.     Said  interrogatories  and 

3.  answers  are  as  follows:    '*  (4)  Do  you  find  that  cer- 
tain hogs  of  plaintiff  died  from  use  of  water  which 

was  polluted  by  defendant  as  charged  in  the  complaint?  A. 
No.  (5)  If  you  answer  number  four  in  the  aflSrmative, 
what  was  the  value  of  the  hogs  that  died?"  No  answer  to 
number  five.  The  answer  to  number  four  dispensed  with 
an  answer  to  number  five.  The  answers  to  the  other  inter- 
rogatories are  signed  by  the  foreman  of  the  jury.  The 
statute  does  not  say  that  the  foreman  of  the  jury  shall  sign 
the  answer  to  each  interrogatory,  although  that  practice  is 
to  be  commended;  but,  when  no  objection  is  made  to  the 
failure  of  the  foreman  of  the  jury  so  to  sign  before  the  dis- 
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missal  of  the  jury,  it  is  too  late  to  make  that  objection  on 
appeal.  Louisville,  etc.,  R.  Co,  v.  Kemper  (1899),  153  Ind. 
618;  Sage  v.  Brown  (1870),  34  Ind.  464;  Vater  v.  Letvis 
(1871),  36  Ind.  288,  10  Am.  Rep.  29. 

The  answers  to  interrogatories  show  the  damage  to  the 

land  to  be  $100.    The  general  verdict  is  for  $200.    The  jury 

further  found  that  there  was  no  damage  to  the  live 

4.  stock.  It  is  evident  that  the  jury  considered  other 
facts  than  the  damage  to  the  land  and  the  live  stock. 
As  the  jury  found  the  damage  to  the  land  to  be  $100,  and  as 
it  is  manifest  that  the  land  was  damaged  in  some  amount, 
the  judgment  will  be  aflfirmed,  at  appellee's  costs,  upon  the 
remission  of  $100  thereof  within  thirty  days ;  otherwise,  the 
judgment  will  stand  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

It  is  unnecessary  to  consider  other  reasons  for  a  new  trial. 


Broeker  v.  Morris,  Sheriff,  et  al, 

[No.  6,372.    Filed  October  27,  1908.] 

1.  Pleading. — Complaint, — Claiming  Householders*  Exemptions. — 
Alleffations. — Inferences. — ^A  complaint  against  the  county  sheriff 
and  lien  holders  of  certain  lands,  asking  that  there  be  set  off  to 
the  plaintiff  from  the  proceeds  of  the  sale  of  such  lands  the  sum 
of  1600  as  a  householder's  exemption,  and  alleging  that  plaintiff 
was  the  Judgment  defendant  in  the  suit  to  foreclose  the  liens  upon 
snch  lands,  is  not  sufficient  to  show  that  plaintiff  was  the  mort- 
gagor, or  the  owner  of  the  equity  of  redemption,  or  of  any  interest 
therein,  and,  therefore,  fails  to  show  that  he  was  entitled  to  an 
exemption  from  the  proceeds  of  such  sale.    p.  419. 

2.  LiKNS. — Inferior. — Different  Parcels  of  Property. -rSales  of. — 
Equities. — Where  three  successive  liens  cover  two  tracts  of  land, 
and  a  fourth  lien  covers  only  the  second  of  such  tracts,  the  holder 
of  such  fourth  lien  has  the  equitable  right  of  compelling  the 
holders  of  such  prior  liens  to  exhaust  the  first  tract  before  re- 
sorting to  such  second  tract,    p.  419. 

3.  MoBTGAGES. — Forcclosure. — Householders?  Exemptions. — Execu- 
tion.—A  householder  has  no  right  to  his  statutory  exemption  from 
the  proceeds  of  the  sale  of  his  mortgaged  property,  until  the 
mortgjage  is  satisfied,    p.  420. 

Vol.  42—27 
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4.  Execution. — Exemption, — Time  of  Making  Claim  for,— Excuse. 
— In  the  absence  of  a  sufficient  excuse,  a  tiousetiolder  must  claim 
his  statutory  exemption  before  a  sale  is  made ;  and  the  fact  that 
he  did  not  know  whether  the  property  would  sell  for  more  than 
enough  to  satisfy  the  liens  thereon  is  not  a  sufficient  excuse,    p.  420. 

From  Clark  Circuit  Court;  Harry  C.  Montgomery^  Judge. 

Suit  by  Henry  B.  Broeker  against  Raymond  J.  Morris,  as 
Sheriff  of  Floyd  County,  and  another.  Prom  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Laurent  A.  Douglass  and  Edward  F.  W,  Reiser,  for  ly^ 
pellant. 

.  Edward  Doherty,  Mclntyre,  Bulleit  &  JariMs  and  Bernard 
Korbly,  for  appellees. 

CoMSTOCK,  J. — Suit  commenced  in  the  Floyd  Circuit 
Court.  Upon  change  of  venue  a  demurrer  for  want  of  facts 
was  sustained  to  the  complaint  by  the  Clark  Circuit  Court, 
and,  appellant  refusing  to  plead  further,  judgment  was  ren- 
dered against  him  for  costs. 

The  ruling  upon  the  demurrer  is  assigned  as  error. 

It  is  not  entirely  clear,  from  the  averments  in  the  com- 
plaint, what  was  the  exact  character  of  the  decree  entered 
in  the  court  below,  a  copy  of  the  same  not  being  set  out  in 
the  complaint,  but  the  following  facts  are  fairly  inferable 
from  the  averments  of  the  complaint:  Roberts  and  Mc- 
Gregor had  some  kind  of  a  lien,  the  nature  of  which  is  not 
disclosed,  for  $508.82,  which  was  paramount  to  all  other 
liens,  on  four  separate  tracts  of  land.  The  Aetna  Life  In- 
surance Company  held  a  mortgage  securing  a  debt  for 
$4,592.63,  which  was  a  second  lien  on  said  land.  Appellee 
Maggie  O'Donnell  held  a  mortgage  securing  a  debt  of 
$1,505.30,  which  was  a  third  lien  on  the  first  three  tracts  cov- 
ered by  the  other  two  liens.  Henry  L.  Graf  held  a  mortgage 
securing  a  debt  of  $441,  which  was  a  third  lien  on  the  fourth 
tract,  the  tract  not  being  included  in  O'Donnell's  mortgage. 
The  Aetna  Life  Insurance  Company  brought  suit  against 
the  appellant  and  all  the  lien  holders  to  foreclose  its  mort- 
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gage  and  settle  the  prioritjr  of  liens.  Such  proceedings  were 
had  in  this  suit  as  resulted  in  a  decree  establishing  the  liens 
and  their  priority,  and  ordering  the  premises  sold  for  the 
payment  of  said  liens.  The  property  was  duly  sold  by  the 
sheriff,  the  first  three  tracts  for  $5,050  and  the  fourth 
tract  for  $2,300.  Out  of  this  fund  the  sheriff  paid  and 
discharged  the  costs  of  the  proceedings,  the  Roberts  and  Mc- 
Gregor lien,  the  insurance  company's  mortgage  and  the  Graf 
mortgage,  and  had  left  in  his  hands  $1,500. 

After  the  sale  appellant  presented  his  schedule,  under  the 
provisions  of  the  law  governing  the  right  jof  resident  house- 
holders to  exemption,  and  demanded  that  $600  of  the  fund 
left  in  appellee  Morris's  hands  be  set  off  to  him  as  such 
resident  householder  and  judgment  defendant.  Appellee 
ODonnell  at  the  same  time  claimed  that  all  of  said  fund 
should  be  applied  to  the  satisfaction  of  her  mortgage  debt. 

The  complaint  fails  to  aver  what  relation  the  appellant 
sustained  to  the  mortgages  foreclosed  or  the  land  sold.  Ap- 
pellant seems  to  have  assumed  that  the  court  judi- 

1.  cially  knew,  from  the  fact  that. he  was  a  party  de- 
fendant to  the  decree  of  foreclosure,  that  therefore  he 

must  have  been  the  mortgagor  and  the  owner  of  the  equity  of 
redemption  in  the  land  sold. 

The  assumption  is  not  warranted.  Before  the  appellant 
could  have  any  possible  right  to  any  part  of  the  proceeds  of 
the  sale  of  these  lands  as  due  him  on  his  exemption,  or  on  any 
other  ground,  his  complaint  should  aflfirmatively  -show,  by 
direct  averment,  that  he  was  the  owner  of  the  equity  of  re- 
demption in  the  lands  sold,  or  that  he  had  some  legal  or 
equitable  interest  therein  that  gave  him  the  right  demanded. 

But,  conceding  that  the  allegations  of  the  complaint  suf- 
ficiently show  that  the  appellant  was  the  mortgagor  in  ques- 
tion, the  judgment  defendant  in  the  proceedings  upon 

2.  which  the  lands  were  sold,  and  the  owner  of  the  equity 
of  redemption  therein  at  the  time  of  the  sale,  he  still 

had  no  valid  claim  to  any  part  of  the  proceeds  arising  from 
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the  sale  as  exempt  from  execution  «s  against  appellee  ODon- 
nell,  if  his  claim  for  such  exemption  was  seasonably  pre- 
sented to  the  sheriff,  because  the  lien  of  Roberts  and  Mc- 
Gregor, and  of  the  Aetna  Life  Insurance  Company,  covered 
all  the  land  sold,  and  appellee  O'Donnell  had  the  equitable 
right  as  against  the  appellant  to  insist  that  these  liens  should 
be  paid  and  discharged  out  of  the  proceeds  of  the  property 
sold,  not  covered  by  her  mortgage,  and  her  rights  to  that 
extent  protected.  Applegate  v.  Mason  (1859),  13  Ind.  75; 
Hahn  v.  Behrman  (1880),  73  Ind.  120;  Trentman  v.  Eld- 
ridge  (1884),  98' Ind.  525;  Aurora  Nat  Bank  v.  Bhch 
(1891),  129  Ind.  595;  Bank  of  Commerce,  etc.,  v.  First  Nat. 
Bank,  etc.  (1898),  150  Ind.  588;  Jenkins  v.  Craig  (1899), 
22  Ind.  App.  192;  Diamond  Flint  Glass  Co.  v.  Boyd  (1903), 
30  Ind.  App.  485.    The  demurrer  was  properly  sustained. 

But  the  controlling  question  presented  and  most  discussed 

by  counsel  is  whether  a  mortgagor,  after  the  sale  of  property 

under  foreclosure  proceedings,  is  entitled  to  claim  his 

3.  exemption  as  a  resident  householder,  out  of  the  re- 
mainder of  the  proceeds  derived  from  the  sale,  before 

the  entire  decree  has  been  satisfied.  This  question  must,  un- 
der the  decisions  in  this  State,  be  answered  in  the  negative. 
Slaughter  v.  Detiney  (1860),  15  Ind.  49;  Storm  v.  Erman- 
trout  (1883),  89  Ind.  214;  Rtmell  v.  Bruce  (1902),  159 
Ind.  553;  Lahr  v.  Ulmer  (1901),  27  Ind.  App.  107;  Oib- 
Ions  v.  CutUr  (1884),  2  Del.  Co.  (Pa.)  214. 

Moss  V.  Jenkim  (1897),  146  Ind.  589,  holds  that  in  an 
execution  on  a  judgment  in  personam  the  claim  for  exemp- 
tion must  be  made  before  sale,   otherwise,  the  right 

4.  will  be  waived.     Citing,  Pate  v.  Swann   (1845),  7 
Blackf.  500;  State,  ex  rel,  v.  Melogue  (1857),  9  Ind. 

196;  Eltzroth  v.  Webster  (1860),  15  Ind.  21;  Oodman  v. 
Smith  (1861),  17  Ind.  152;  Sullivan  v.  Winslow  (lS6i)y  22 
Ind.  153;  FinUy  v.  Sly  (1873),  44  Ind.  266;  Gregory  v. 
Latchem  (1876),  53  Ind.  449;  Terrell  v.  State,  ex  rel. 
(1879),  66  Ind.  570;  Williams  v.  Osbon  (1881),  75  Ind.  280; 
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Over  V.  Shannon  (1881),  75  Ind.  352;  Boesker  v.  Pickett 
(1882),  81  Ind.  554;  Haas  v.  Shaw  (1883),  91  Ind.  384,  46 
Am.  Rep.  607;  State,  ex  rel,  v.  Read  (1884),  94  Ind.  103; 
Berry  v.  Nichols  (1884),  96  Ind.  287;  Ouerin  v.  Kraner 
(1884),  97  Ind.  533;  Robinson  v.  Hughes  C1889),  117  Ind. 
293, 10  Am.  St.  45,  3  L.  R.  A.  383;  Graves  y.  Hinkle  (1889), 
120  Ind.  157;  Coppage  v.  Gregg  (l891),  1  Ind.  App.  112; 
Wagner  v.  Barden  (1895),  13  Ind.  App.  571. 

Decrees  for  the  foreclosure  of  mortgages  and  judgments 
in  attachment  proceedings  are  in  rem  or  quasi  in  rem.  2 
Black,  Judgments  (2d  ed.),  §§793,  810.  In  proceedings  in 
attachment,  exemptions  must  be  claimed  before  judgment. 
Perkins  v.  Bragg  (1868),  29  Ind.  507;  Bates  v.  Spooner 
(1874),  45  Ind.  489;  Haas  v.  Shaw  (1883),  91  Ind.  384,  46 
Am.  Rep.  607.  So  that,  if  the  fund  in  controversy  was  de- 
rived either  from  a  proceeding  in  rem  or  in  personam,  un- 
der the  decisions  the  claim  is  made  too  late.  Where  sale 
is  made  under  decree,  the  debtor  should  give  notice  that  he 
will  claim  his  exemption  from  the  proceeds  after  the  pay- 
ment of  the  judgment.    Gibbons  v.  Cutler,  supra. 

The  complaint  avers  that  appellant  did  not  know  until 
after  the  sale  under  such  decree  that  there  would  be  surplus 
money  in  the  hands  of  the  sheriff  out  of  which  he  could  claim 
his  exemption,  and  that  he  made  the  claim  promptly  upon 
learning  the  facts.  He  claims  that  there  was  nothing  until 
after  the  sale  of  the  land  under  the  foreclosure  decree  out 
of  which  to  claim  exemption,  and  that  under  the  circum^ 
stances  a  sufficient  excuse  is  shown  for  not  having  made  the 
claim  earlier.  Citing,  Lahr  v.  Ulmer  (1901),  27  Ind.  App. 
107;  Weaver  v.  Gray  (1906),  37  Ind.  App.  35;  12  Am.  and 
Eng,  Ency,  Law  (2d  ed.),  227. 

This  court  in  Lahr  v.  Ulmer,  supra,  recognizes  the  propo- 
sition that  there  may  be  circumstances  under  which  a  judg-* 
ment  debtor,  failing  to  claim  his  exemption,  should  be  held 
not  to  have  waived  his  rights,  but  holds  that,  where  the  real 
estate  of  the  judgment  debtor  was  advertised  for  sale  under 
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an  execution  against  him,  he  will  not,  after  sale,  be  permit- 
ted to  contend  that  he  was  not  afforded  an  opportunity  to 
claim  his  exemption.  In  Weaver  v.  Ordy,  supra,  no  question 
was  made  upon  the  time  of  claiming  the  exemption. 

In  12  Am.  and  Eng.  Ency.  Law  (2d  ed.),  227,  it  is  said: 
"When  a  claim  and  selection  are  necessary,  and  the  statute 
does  not  prescribe  the  time  for  making  them,  they  must  cer- 
tainly be  made  before  a  sale  of  the  property  under  the  ex- 
ecution. Delay  beyond  that  time,  without  sufficient  excuse, 
is  a  waiver  of  any  right  of  exemption  either  in  the  property 
Kold  or  in  its  proceeds,  and  is  a  bar  to  any  action  against  the 
officer  for  selling.  As  has  been  shown,  however,  when  prop- 
erty is  absolutely  exempted,  or,  by  the  weight  of  authority, 
when  the  debtor  has  no  more  property  than  he  is  entitled  to 
hold  as  exempt,  no  claim  is  necessary  at  all,  even  before  sale, 
to  entitle  him  to  maintain  his  action  against  the  officer  for 
damages."  On  page  231  of  the  same  volume  it  is  said: 
*'Even  when  a  claim  of  exemption  and  selection  by  the  debt- 
or are  necessary  under  the  rules  shown  in  the  preceding  par- 
agraphs, an  omission  to  make  such  claim  and  selection,  or  de- 
lay, will  not  operate  as  a  waiver  of  the  right  of  exemption, 
if  the  debtor  can  show  a  good  excuse  for  the  omission  or  de- 
lay." 

Thus  in  Wicker  v.  Comstock  (1881),  52  Wis.  315,  9  N.  W. 
25,  a  failure  to  select  exemptions  was  held  not  to  constitute 
a  waiver  of  the  right  of  exemption,  if  the  officer  refuses  to 
give  to  the  debtor  an  opportunity  to  make  his  selection,  or 
denies  his  right  to  any  exemption. 

In  Bayne  v.  Patterson  (18T9),  40  Mich.  658,  a  sheriff 
levying  on  personal  property  wrongfully  excluded  the  debt- 
or (mm  his  premises,  locked  them  up,  and  kept  the  key.  It 
was  held  that  he  could  not  treat  the  absence  of  the  debtor 
Muring  the  next  morning  as  a  waiver  of  his  right  to  select 
his  exemptions. 

In  Morr'isscy  v.  Fedcy  (1890),  36  111.  App.  556,  it  was 
held  that  when  the  statute  requires  the  claim  of  exemption 
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to  be  asserted  within  a  certain  number  of  days  after  the  levy, 
and  the  debtor's  failure  to  assert  his  claim  within  that  time 
is  due  to  his  being  misled  by  the  ofl&cer,  he  may  assert  the 
claim  afterwards.  ' 

Facts  analogous  to  those  at  bar  are  not  laid  down  as  an 
excuse  for  delay  in  any  of  appellant's  citations. 

Judgment  affirmed. 

Concurring  Opinions. 

Rabb,  C.  J. — I  concur  in  the  conclusion  reached,  but  not 
in  that  part  of.  the  opinion  which  holds  that  the  appellant 
should  have  claimed,  or  given  notice  of  his  intention  to  claim, 
his  exemption  before  the  sale  of  the  real  estate. 

RoBY,  J. — The  judgment  is,  in  my  opinion,  properly  af- 
firmed; but  I  do  not  understand  that  the  debtor  is  required 
to  do  more,  in  order  to  secure  an  exemption,  than  the  cir- 
cumstances reasonably  require. 


Beideij^ian  v.  Koch  et  al. 

[No.  0,435.     Filed  October  27,  1908.] 

1.  Deeds. — When  Deemed  to  be  Mortgages, — A  deed  accompanied 
by  a  written  or  oral  contract  by  the  grantee  for  a  reconveyance  of 
the  granted  land  uiwn  payment,  by  the  grantor,  of  a  present  or 
preexisting  delpt,  constitutes  a  mortgage  and  no  stipulation  can 
make  It  otherwine.     p.  426. 

2.  MoBTGAOES. — Conditional  Sales. — Distinctions. — ^A  mortgage  Is  a 
security  for  a  debt;  and  a  conditional  sale  is  a  transfer  accom- 
panied by  a  contract  to  resell  npon  specified  terms,    p.  426. 

3.  Same. — Deeds. — Intention.^— In  determining  whether  a  deed  ab- 
solute upon  its  face  constitutes  a  mortgage,  the  courts  will  ascer- 
tain the  intention  of  the  parties,    p.  427. 

4.  Same. — Deeds. — Evidence. — Where  the  owner  of  lands  deeded 
the  same  to  the  mortgagee  thereof  in  payment  of  the  mortgage 
debt,  the  notes  and  mortgage  being  surrendered  to  the  maimer 
and  mortgagor,  the  contemporary  execution  of  a  contract  to  re- 
convey  upon  payment  of  an  equal  sum  together  with  interest, 
taxes  and  expenses,  does  not  render  such  deed  a  mortgage,    p.  427. 
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5.  IZviDENCE. — Parol, — Showing  Deed  to  he  a  Mortgage, — Parol  evi- 
dence is  admissible  to  show  that  a  deed  absolute  upon  its  face, 
was  made  under  such  circumstances  as  to  render  it  in  reality  a 
mortgage,    p.  428. 

Prom  Superior  Court  of  Vanderburgh  County ;  Alexaiider 
Gilchrist,  Judge. 

Suit  by  Thomas  N.  Beidelman  against  Henry  Koch  and 
others.  Prom  a  judgment  for  defendants,  plaintiff  appeals. 
Affifined, 

Van  Buskirk  <&  Osborn,  for  appellant. 
John  E.  Iglehart,  Edwin  Taylor,  Eugene  Iglehari  and 
Oeorge  D.  Heilman,  for  appellees. 

Rabb,  G.  J. — Cassie  Sieffert  and  her  husband,  Louis  Sief- 
fert,  were  indebted  to  Henry  Koch  in  the  sum  of  $900,  which 
debt  was  evidenced  by  their  promissory  note  payable  to  Koch, 
and  secured  by  a  mortgage  on  the  real  estate  described  in 
the  complaint,  which  at  the  time  the  notes  and  mortgage 
were  executed  belonged  to  Cassie  Sieffert.  Subsequently  to 
the  execution  of  the  notes  and  mortgage  she  and  her  hus- 
band conveyed  the  premises  to  her  father,  Michael  Busch, 
subject  to  the  mortgage  for  $900,  and  subsequently  to  this 
time,  the  mortgage  debt  being  long  past  due,  the  interest 
thereon  wholly  unpaid,  and  the  taxes  on  the  premises  delin- 
quent, Busch,  at  the  request  of  Cassie  Sieffert,  executed  a 
deed,  absolute  in  form,  conveying  the  premises  to  said  Koch, 
and  at  the  same  time,  and  as.  a  part  of  the  same  transaction, 
Koch  and  Mrs.  Sieffert  entered  into  the  following  agree- 
ment : 

*  *  This  agreement  made  and  entered  into  this  Pebruary 
15,  1900,  by  and  between  Henry  Koch  and  Cassie  Sief- 
fert of  the  city  of  Evansville,  county  of  Vanderbiu-gh 
and  State  of  Indiana,  witnesseth  the  following:  That 
in  consideration  of  the  transfer  of  lot  ten  in  Houston's 
addition  to  the  city  of  Evansville  to  me  by  warranty 
deed  by  Michael  Busch  and  his  wife,  which  transfer  is 
made  at  the  instance  and  request  of  said  Cassie  Sieffert, 
I  do  hereby  agree  that  if  said  Cassie  Sieffert  shall  pay 
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or  cause  to  be  paid  to  me,  on  or  before  six  months  from 
this  date,  all  interest  in  arrears  and  up  to  date  of  pay- 
ment on  her  promissory  note  executed  on  January  11, 
1897,  and  if  she  shall  further  pay  all  delinquent  taxes 
on  said  real  estate,  both  city  and  county^  which  have 
accrued  upon  said  real  estate  since  January  11,  1897, 
together  with  $25  attorneys'  fees,  I  acknowledge  myself 
hereby  bound  to  transfer  unto  said  Cassie  Siefifert,  or 
any  other  person  whom  she  may  designate,  said  lot  ten 
in  Huston's  addition  to  the  city  of  Evansville,  by  good 
and  sufficient  warranty  deed,  subject  to  a  mortgage  in 
my  favor  in  the  sum  of  $900.  The  time  of  note  and 
mortgage  shall  be  one  year  from  the  date  of  the  transfer 
herein  referred  to,  and  shall  be  at  the  same  rate  and 
under  the  same  conditions  as  the  note  and  mortgage  exe- 
cuted by  said  Cassie  Sieffert  on  January  11,  1897  to  me. 

The  consideration  for  the  deed,  this  day  made  to  me  by 
Michael  Busch  and  wife,  is  the  sum  therein  stated,  to- 
gether with  payment  of  a  mortgage  for  $900  to  me  by 
said  Cassie  Sieflfert,  which  mortgage  was  executed  on 
January  11,  1897,  and  is  recorded  in  mortgage  record 
forty-seven,  at  page  307. 

This  agreement  is  executed  in  duplicate.  In  witness 
whereof  the  parties  have  hereunto  set  their  hands  and 
seals,  this  February  15,  1900. 

Henry  Koch. 
Cassie    SieflEert.'* 

This  agreement  Cassie  SieflEert  has  assigned  to  the  appellant. 
Appellant'  brought  this  suit  seeking  to  have  the  deed  referred 
to  adjudged  to  be  a  mortgage. 

There  was  a  special  finding  of  facts  and  conclusions  of 
law  stated  thereon  by  the  court.  Among  other  things,  the 
court  specially  found  that  the  consideration  for  the  deed 
mentioned  in  appellant's  complaint  was  the  payment  of  the 
note  for  $900,  executed  by  Cassie  and  Louis  Sieflfert  to  ap- 
pellee Koch,  and  that  upon  the  execution  of  the  deed  and 
contract  appellee  Koch  surrendered  said  note  to  said  parties, 
intending  thereby  to  release  them  from  any  personal  obliga- 
tion thereon.  The  court  permitted  conversations  between  the 
Siefferts  and  Koch,  and  one  Clark,  with  reference  to  the 
purpose  of  the  parties  in  making  and  accepting  the  deed,  to 
be  given  in  evidence.    Proper  conclusions  of  law  were  stated 
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on  the  special  findings.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  a  decree  entered  in  favor  of  appellees. 
All  questions  presented  here  arise  on  the  action  of  the  court 
below  in  overruling  appellant's  motion  for  a  new  trial,  and 
call  in  question  the  admissibility  of  parol  evidence  to  show 
the  intention  of  the  parties  in  the  execution  of  the  deed  and 
contract,  and  the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court. 

It  seems  to  be  appellant's  theory  that,  because  the  deed 
from  Busch  and  wife  to  Koch,  and  the  contract  between  Koch 
and  Cassie  Siefifert,  were  executed  at  the  same  time  and  were 
one  transaction,  and  because  the  contract  provides  for  the 
reconveyance  of  the  premises  to  Cassie  Sieffert,  op  whom- 
soever she  might  name,  on  the  payment  by  her  of  all  inter- 
est accrued  and  which  would  accrue  on  the  $900  note  up  to 
the  date  named  in  the  contract,  and  the  payment  of  delin- 
quent taxes  and  $25  attorneys'  fees,  a  mortgage  should  be 
conclusively  presumed  from  these  transactions,  and  that 
parol  evidence  is  inadmissible  to  show  a  different  under- 
standing between  the  parties.  If  he  is  right  in  this  conten- 
tion, the  court  below  was  wrong,  and  the  case  must  be  re- 
versed; otherwise  the  judgment  must  be  affirmed,  as  the 
evidence,  if  competent,  sustains  the  finding  of  the  .court. 

We  think  appellant  has  a  mistaken  .theory  of  the  law  ap- 
plicable to  this  class  of  cases.  It  is  the  law  that  if  a  deed, 
and  either  a  written  or  oral  contract  between  the 

1.  parties  thereto,  be  entered  into  at  the  same  time,  by 
which  the  grantee  agrees  to  reconvey  the  premises  to 

the  grantor  upon  tlie  payment  by  the  grantor  of  either  a  pre- 
existing or  then  created  debt,  the  transaction  is  conclusively 
presumed  to  be  a  mortgage,  and  no  stipulation  of  the  parties 
can  make  it  otherwise. 
But  to  give  rise  to  this  presumption  there  must  exist  a 
debt.      There  can  be  no  mortgage  without  a  debt. 

2.  Whether  a  given  transaction  is  a  mortgage  in  the  form 
of  an  absolute  deed  or  a  conditional  sale  is  very 
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often  difficult  to  determine,  because  the  elements  of  each  are 
80  nearly  alike.  The  distinction  between  them  lies  in  that  the 
mortgage-  is  a  security  for  a  debt,  while  a  conditional  sale  is 
a  deed  accompanied  by  an  agreement  to  resell  on  specified 
terms. 

The  supreme  court  of  Missouri,  in  the  case  of  Turner  v. 
Kerr  ( 1869 ) ,  44  Mo.  429,  said :  *  *  It  is  not  true  as  a  result  of 
the  adjudged  cases,  that  a  deed,  absolute  in  its  terms,  de- 
livered in  pajTnent  of  a  debt,  is  converted  into  a  mortgage 
merely  because  the  grantee  therein  (the  creditor)  gives  a 
cotemi)oraneous  stipulation  binding  him  to  reconvey  on  be- 
ing reimbursed,  within  an  agreed  period,  an  amount  equal 
to  his  debt  and  interest  thereon.  •  •  •  If  they  intended 
an  extinguishment  of  the  debt,  and  the  vesting  of  an  abso- 
lute title,  subject  only  to  an  agreement  to  reconvey  on  spe- 
cific terms — ^as  a  payment  of  an  amount  equal  to  the  can- 
celed debt  and  interest — ^the  objects  of  the  arrangement  are 
not  to  be  defeated  by  turning  the  transaction  into  a  mort- 
gage, when  the  parties  intended  no  such  result.  That  the 
amount  of  money  to  be  paid  as  a  condition  to  the  right  to 
demand  a  reconveyance  is  measured  by  the  amount  of  the 
debt  and  interest,  is  a  circumstance  of  no  controlling  im- 
portance. •  •  •  If  the  conveyance  extinguishes  the 
debt,  and  the  parties  so  intend,  so  that  a  plea  of  payment 
would  bar  an  action  thereon,  •  •  •  such  transaction  is 
no  mortgage,  but  a  conditional  sale." 

The  intention  of  the  parties  is  the  only  true  and  infallible 
test,  and  this  intention  is  to  be  gathered  from  the  cir- 

3.  cumstances  of  the  transaction,  and  the  conduct  of  the 
parties.    Hopper  v.  Smyser  (1900),  90  Md.  363,  45 

Atl.  206. 

Here  the  very  terms  of  the  agreement  relied  on  by  the  ap- 
pellant declare  the  consideration  for  the  deed  to  be  the  pay- 
ment of  the  debt  appellant  claims  it  was  given  to  se- 

4.  cure.  The  debt  could  not  be  paid  and  secured  by  the 
game  instrument.    If  it  was  paid  it  ceased  to  exist,  and 
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the  contract  that  is  here  relied  upon  to  establish  a  mortgage 
would  be  a  defense  to  a  personal  action  brought  by  Koch 
against  the  appellant  on  the  note.  It  might  be  that,  not 
withstanding  the  recital  in.  this  contract,  it  could  be  shown 
by  parol  evidence  that  it  was  not  the  purpose  of  the  parties 
to  cancel  the  debt,  and  that  the  note  was  still  retained  by 
the  appellees  as  a  valid  obligation.  But  nothing  of  the  kind 
is  pretended.  On  the  other  hand,  the  fact  recited  in  the 
contract,  that  the  consideration  of  the  deed  was  the  payment 
of  the  note,  is  corroborated  by  the  parol  evidence  objected 
to,  and  it  is  shown  that  at  the  time  the  deed  and  contract 
were  executed  the  note  was  surrendered  to  the  makers  by  the 
appellees  as  paid  and  canceled. 

No  error  intervened  in  admitting  this  evidence.  The  re- 
citals contained  in  the  writings  were  perhaps  sufficient  evi- 
dence of  the  intention  of  the  parties,  if  they  were  un- 
5.  contradicted ;  but  it  was  not  error  to  admit  parol  evi- 
dence to  corroborate  this  fact.  The  evidence  clearly 
shows  that  it  was  the  purpose  of  the  parties  in  the  execution 
and  acceptance  of  the  deed  to  pay  the  note  and  transfer  the 
absolute  title  in  the  premises  to  the  grantor.  We  are  sus- 
tained in  this  conclusion  by  the  carefully  considered  cases  of 
Hays  V.  Carr  (1882),  83  Ind.  275,  and  Wolfe  v.  McMillan 
(1889),  117  Ind.  587. 

Judgment  affirmed. 


ZlEGLER  V.  FUNKHOUSER  ET  AL. 

[No.  6,430.    Filed  October  28.  1908.] 

1.  Pleading. — Complaint. — Paragraphs, — Questioning'Separately  on 
Appeal. — The  sufficiency  of  the  separate  paragraphs  of  a  com- 
plaint cannot  be  questioned  for  the  first  time  on  appeal,    p.  431. 

2.  Appeal. — Judgment. — Default. — Ot^erruUng  Motion  to  Set  Aside. 
— Assignments  of  Errors. — An  assignment  on  appeal,  that  the 
court  erred  in  overruling  the  motion  to  set  aside  a  judgment 
rendered  upon  default,  raises  the  question  whether  relief  against 
such  judgment  should  be  granted,    p.  431. 

3.  Statutes. — Construction. — Trial. — Merits. — The  purpose  of  the 
law  is  that  all  suits  shall  be  determined  upon  the  merits;  and 
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statutes  desi^ecl  to  insure  a  fair  hearing  of  causes  should  be 
liberally  construed,    p.  431. 

4.  JvDGMENT. — Setting  Aside. — Excusable  Neglect, — Evidence, — ^The 
only  evidence  admissible  in  a  suit  to  set  aside  a  judgment  ren- 
dered  by  default  is  that  which  s^ows  or  fails  to  show  excusable 
neglect  in  not  defending;  and  evidence  of  a  meritorious  defense, 
though  such  defense  must  be  alleged  in  the  motion  or  petition,  is 
not  admissible,    p.  431. 

5.  Appeal. — Weighing  Evidence, — Setting  Aside  Judgment. — Excus- 
able  Neglect. — ^The  Appellate  Court  will  not  weigh  conflicting  evi- 
dence in  a  suit  to  set  aside,  on  the  ground  of  excusable  neglect,  a 
Judgment  rendered  by  default    p.  432. 

6.  Action. — Parties. — Right  to  be  Present. — Parties  have  a  right 
to  be  present  at  the  trial  of  their  causes,  and  to  be  heard  by 
counsel,    p.  432. 

7.  JvDQMBNT.— Setting  Aside. — Excusable  Neglect. — Evidence. — ^A 
Judgment  rendered  upon  default  against  a  married  woman  should 
be  set  aside,  where  she  was  personally  served  with  process  and 
failed  on  account  of  sickness  and  inability  to  read  and  under- 
stand English,  to  ascertain  and  protect  her  rights,  the  motion  to 
set  aside  the  Judgment  being  made  at  the  same  term  at  which 
the  Judgment  was  rendered,  and  as  soon  as  she  was  able  to  look 
after  the  matter,    p.  432. 

8.  Same. — Setting  Aside. — Excusable  Neglect. — Statutes. — MandOr 
tory. — It  is  the  imperative  duty  of  the  court  to  set  aside  a  Judg- 
ment rendered  upon  default,  where  excusable  neglect  is  shown, 
p.  433. 

Prom  Superior  Court  of  Vanderburgh  County ;  Alexander 
Gilchrist,  Judge. 

Petition  by  Mary  Ziegler  to  set  aside  a  default  judgment 
against  her  and  another  and  in  favor  of  Albert  W.  Funk- 
houser  and  others.  From  an  order  denying  same,  petitioner 
appeals.     Reversed. 

Philip  C.  Oould  and  C.  B.  Harris,  for  appellant. 

George  A.  Cunningham  and  Philip  W.  Frey,  for  appellees. 

Rabb,  C.  J. — The  appellees  recovered  judgment  by  default 
against  the  appellant  and  her  husband,  Jacob  Ziegler,  in 
the  court  below  on  January  3,  1906.  The  complaint  was  in 
two  paragraphs,  the  first  of  which  averred  that  on  November 

9.  1906,  the  appellant  and  her  codefendant  entered  into  a 
contract  in  writing  with  the  appellees,  by  which  appellees 
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were  employed  to  defend  certain  litigation  pending  in  the 
court  below  against  said  Jacob  Ziegler,  and  for  these  */said 
services  done  and  to  be  done"  appellant  agreed  to  pay  2^ 
pellees  $1,000,  $500  in  cash/  and  $500  in  notes  satisfactory 
to  appellees,  and  judgment  for  $500  was  prayed  on  this 
paragraph  of  the  complaint.  The  second  paragraph  was 
based  on  a  promissory  note  for  $500,  purporting  to  have  been 
executed  on  the  same  day  by  appellant  and  her  husband  to 
appellees,  payable  in  thirty  days.  The  action  was  begun  on 
the  19th  day  of  the  following  month,  and  personal  service 
had  on  appellant  on  the  same  day.  On  February  24,  follow- 
ing, and  during  the  same  term  of  court,  the  appellant  ap- 
peared and  filed  a  written  motion  asking  to  be  relieved  from 
said  judgment,  under  the  provisions  of  §405  Bums  1908, 
§396  R.  S.  1881,  setting  forth  in  her  petition  that  she  resided 
six  miles  from  the  county  seat  where  the  court  in  which  the 
action  was  pending  was  held ;  that  she  was  a  married  wom- 
an, unable  to  read  and  write,  and  that  she  did  not  under- 
stand the  necessity  of  an  appearance,  in  person  or  by  coun- 
sel, to  said  action ;  that  she  was  in  a  far-advanced  state  of 
pregnancy,  and  on  that  account  was  unable  to  appear  in 
court  or  obtain  counsel  to  appear  for  her,  and  that  she  had 
a  valid  defense  to  plaintiff's  action;  that  she  did  not  sign 
the  contract  or  notes  sued  on,  and  that  she  never  authorized 
any  other  person  to  sign  the  same  for  her;  that  she  never 
employed  appellees  ar  either  of  them  to  represent  her  in 
any  litigation,  and  that  they  never  performed  any  service 
whatever  for  her. 

The  application  to  set  aside  the  judgment  was  heard  at 
the  following  term  of  court,  when  the  application  was  re- 
fused. On  appeal  the  errors  assigned  are:  (1)  That  the 
first  paragraph  of  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (2)  that  the  second 
paragraph  of  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (3)  that  the  court  erred  in 
overruling  appellant's  motion  to  set  aside  the  judgment 
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Under  repeated  decisions,  neither  the  first  nor  second  as- 
signment of  error  presents  any  question  to  this  court.    Pitts- 
burgh, etc.,  R.  Co.  V.  Hunt   (1880),  71  Ind.  229; 

1.  Smith  V.  Freeman   (1880),  71  Ind.  85;    Higgins  v. 
Keridall  (1881),  73  Ind.  522;   McCallister  v.  Mount 

(1881),  73  Ind.  559;   Trammel  v.  Chipm^n  (1881),  74  Ind. 
474;  Johnston  Glass  Co.  v.  Lucas  (1905),  34  Ind.  App.  418. 
The  third  error  properly  presents  for  review  here  the  ac- 
tion of  the  court  below  in  overhiling  appellant's  mo- 

2.  tion  to  be  relieved  from  the  judgment  taken  against 
her  by  default. 

It  is  the  policy  of  the  law  that  all  suits  in  court  should  be 

determined  on  their  merits,  and  that  no  advantage  shall  be 

obtained  by  one  party  to  the  litigation  over  the  other 

3.  by  reason  of  any  mistake,  excusable  neglect,  or  casu- 
alty that  prevents  one  of  the  parties  from  appearing 

in  court  to  present  his  claim  or  defense,  and  statutes  designed 
to  insure  parties  litigant  a  full  and  fair  hearing  of  their 
causes  in  court  are  to  be  liberally  construed  to  effectuate  this 
policy. 

The  application  to  be  relieved  from  the  judgment,  and  the 
proof  offered  under  it,  show,  without  controversy,  that  the 
appellant  was  an  ignorant  and  inexperienced  married 
woman ;  that  she  had  no  knowledge  of  business  affairs ;  that 
she  could  not  read  or  write,  and  that  she  was  confined  to  her 
house  by  sickness  from  the  time  the  suit  was  begun  until 
the  birth  of  her  child,  something  less  than  a  month  after  the 
judgment  was  rendered;  that  she  promptly,  at  the  same 
term  of  court,  filed  her  motion  to  be  relieved  from  this  judg- 
ment, setting  forth  the  facts. 

Much  evidence  was  heard,  upon  the  application  to  be  re- 
lieved from  the  judgment,  on  the  merits  of  the  defense  which 
she  claimed  to  have  to  the  judgment,  all  of  which  was 

4.  irrelevant  and  wholly  immaterial.    In  making  appli- 
cations to  be  relieved  from  a  judgment  it  is  essential 

that  the  petition  shall  show  a  valid  defense  to  the  action,  but 
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the  facts  averred  in  the  petition,  in  reference  to  the 
defense  the  party  claims  to  have,  are,  for  the  purpose  of 
the  application,  to  be  taken  as  true.  Evidence  is  addressed 
solely  to  the  question  of  defendant's  right  to  have  the  judg- 
ment opened  up,  and  goes  to  her  excuse  for  failing  to  appear 
in  court  at  the  proper  time  to  make  her  defense.  Upon  ap- 
peal, in  applications  of  this  character,  this  court  will  not 
undertake  to  weigh  and  settle  disputed  questions  in 

5.  the  evidence.    The  same  rule  applies  here,  with  refer- 
ence to  all  matters  about  which  there  is  a  conflict  of 

evidence,  that  applies  in  the  trial  of  other  causes  appealed  to 
this  court.    If  there  is  any  evidence  to  sustain  the  finding  of 
the  court  below  the  finding  will  be  held  conclusive. 
It  is  the  right  of  every  party  litigant  to  be  present  in  per- 
son in  court  upon  the  trial  of  his  own  case — ^the  ri^t 

6.  to  be  heard  by  counsel — and  every  opportunity  should 
be  afforded  the  parties,  who  are  brought  into  court  to 

answer  a  charge  of  any  kind,  to  make  their  defense. 

The  evidence  upon  the  hearing  shows  that  this  woman  was 
sick  at  the  time  she  was  served  with  the  process,  and  phys- 
ically unable  to  appear  in  court,  that  she  was  physi- 

7.  cally  unable  personally  to  employ  counsel,  and  that 
she  continued  in  this  condition  until  after  the  rendi- 
tion of  the  judgment.  It  shows  that  she  was  ignorant^  and 
unfamiliar  with  the  rules  of  procedure  in  court.  It  is  true 
that  the  evidence  does  disclose  that  the  deputy  sheriff  who 
served  the  process  upon  her  explained  that  it  would  be  neces- 
sary for  her  to  appear  in  court  to  defend  the  case,  or  judg- 
ment would  be  taken  against  her  by  default.  It  does  not 
appear  that  he  explained  to  her  when  it  would  be  necessary 
for  her  to  appear  to  make  her  defense.  But,  conceding 
that  the  evidence  shows  that  she  was  bound  to  know  that  it 
was  her  duty  to  appear  at  the  time  named  in  the  summons 
to  answer  plaintiff's  complaint,  we  think  that  the  showing 
made  upon  the  hearing  affords  a  sufficient  excuse  for  such 
failure  to  appear.    It  shows  that  she  was  physically  unable 
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to  appear,  and  about  that  fact  there  is  no  dispute.  It  might 
be  that  she  could  have  authorized  her  husband  or  some  other 
agent  to  employ  counsel  to  represent  her,  but  her  failure  to 
do  so  was  excusable.  She  was  not  bound  to  trust  the  matter 
of  the  employment  of  counsel  to  her  husband.  He  might 
have  been,  and  from  what  the  record  discloses  very  probably 
was,  an  unfit  person  to  trust  with  any  important  business 
transaction.  She  had  the  right  to  time  and  opportunity  in 
which  to  employ  counsel  herself.  In  fact,  she  was  not  bound 
to  employ  counsel  at  all  to  absolve  herself  from  the  charge 
of  negligence.  She  had  the  right  to  appear  in  court,  in  per- 
son, m  her  own  behalf. 

Appellees  contend  that  the  granting  of  appellant's  peti- 
tion to  set  aside  the  default  was  a  matter  in  the  discretion 
of  the  court,  and  not  subject  to  review  here  unless  the 

8.  record  discloses  that  this  discretion  was  abused.  This 
contention  feannot  be  sustained.  In  applications  of 
this  character  to  set  aside  a  default  and  be  relieved  from  a 
judgment  taken  against  a  party  through  his  excusable  neg- 
lect, when  a  proper  case  is  made  by  the  application  and  the 
evidence,  the  statute  is  mandatory,  and  leaves  the  court  no 
discretion  in  the  matter,  and  the  undisputed  evidence  in  this 
case  required  such  action  at  the  hands  of  the  court  below. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  appellant's  motion  to  set  toide  the  default  and 
judgment,  and  to  permit  appellant  to  defend  the  action. 


Vigo  Cooperage  Company  v.  Kennedy,  by 
Next  Friend. 

[No.  6,201.    Filed  October  28,  1908.] 

1.  Tbial. — Verdict — Interrogatories. — Conflict. — Answers  to  hiter- 
rogatories  to  the  Jury  control  the  general  verdict  only  where  they 
are  Irreconcilable  with  such  verdict  upon  any  supposable  evi- 
dence within  the  issues,    p.  439. 

Vol.  42—28 
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2.  Mabteb  and  Sebyant. — Factory  Act, — Planers, — Guards.—A 
factory  owner  is  not  required  to  place  a  screen  over  the  air  open- 
ing to  a  dust  pipe  under  a  stave  planer  to  prevent  an  operator 
thereof  from  thrusting  his  hand  therein,  when  trying  to  prevent 
the  choking  of  the  dust  pipe.    p.  439. 

3.  Same. — Factory  Act. — Guarding  Machinery. — ^The  guarding  of  a 
machine  so  that  servants  in  the  usual  course  of  their  labor  are 
not  liable  to  injury  therefrom,  precludes  a  charge  of  negligence 
as  against  the  owner  of  the  factory,    p.  440. 

4.  TbiaIm  — Negligence, — Allegations, — Evidence. — Variance, — ^Proof 
that  a  boy  was  Injured  by  reason  of  defective  machinery  does 
not  sustain  a  complaint  alleging  injuries  because  of  a  want  of 
sufficient  guards  to  such  machinery,    p.  440. 

5.  Master  and  Servant. — Factory  Act, — Guarding  Machinery. — 
Emergency. — The  fact  that  a  dust  pipe  under  a  planer  became 
cholied,  and  which  endangered  neither  property  nor  persons,  is 
not  such  an  emergency  as  Justified  am  employe  In  placing  his 
hand  therein,  when  he  knew,  or  should  have  known,  that  his  hand 
would  bt  caught  in  the  knives  contained  therein,    p.  440. 

6.  Pleading. — Complaint. — **Duty"  of  Master, — Conclusions. — ^An 
allegation  in  a  complaint  that  it  was  the  plaintiflTs  "duty  to  per- 
form such  work  as  might  be  required  of  him,**  is  a  conclusion 
and  must  be  wholly  disregarded  for  any  purpose,    p.  441. 

7.  Master  and  Servant. — Scope  of  Employment. — Injuries  Outside 
Thereof, — Ordinal  ily  a  servant  cannot  recover  for  injuries  re- 
ceived while  working  outside  of  the  scope  of  his  employment 
p.  441. 

8.  Same.  —  Inexperience.  —  Warning.  —  Dangerous  Machinery.  — ^A 
master  is  not  required  to  inform  a  servant,  fifteen  years  old,  of 
the  danger  of  putting  his  hand  Into  a  dust  pipe  containing  rapidly 
revolving  knives,  where  his  ordinary  duties  did  not  require  him  to 
do  anything  with  reference  to  such  pii)e.    p.  441. 

9.  Same. — Warning. — Open  and  Apparent  Dangers. — It  is  not  neces- 
sary for  the  master  to  warn  servants  against  opai  and  apparent 
dangers,    p.  442. 

10.  Same. — Defective  Machinery. — ^Where  a  servant  receives  In- 
juries by  reason  of  defective  machinery,  or  by  reason  of  the 
master's  failure  to  provide  a  proper  exhaust  pipe,  as  required 
by  statute  (§8020  Bums  1008,  Acts  1800,  p.  231,  $9),  a  right  of 
action  arises  in  his  favor,    p.  443. 

11.  Appeal. — Reversal. — W7ien  New  Trial  Ordered. — ^Where  the 
facts  shown  in  a  case  do  not  entitle  plaintiff  to  any  relief  upon 
the  theory  of  his  complaint,  but  do  show  a  right  of  action  upon 

.  another  theory,  the  court  will  order  a  new  trial,    p.  443. 

Prom  Vermillion  Circuit  Court ;  Oould  0.  Rh^uby,  Judge. 
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Action  by  Joseph  Kennedy,  by  his  next  friend,  Michael 
Kennedy,  against  the  Vigo  Cooperage  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Elmer  E.  Stevenson,  Conley  &  Conley,  A.  J.  Kelly  and 
Bays  &  Bays,  for  appellant. 
B.  S.  Aikman,  P.  M,  Poley  and  8.  D.  Boyse,  for  appellee. 

Hadley,  J. — Appellee,  by  his  next  friend,  sued  appellant 
for  damages  for  injuries  received  by  him  while  in  the  employ 
of  appellant.  The  complaint  is  in  three  paragraph£U  The 
first  avers,  in  substance,  that  appellee  is  an  infant;  that 
appellant  is  a  corporation  engaged  in  the  business  of  manu- 
facturing barrels;  that  in  its  factory  it  uses  a  planer  to 
plane  staves;  that  said  planer  consists  of  a  plate  made  of 
metal,  about  five  feet  long,  and  one  foot  wide,  and  as  used  in 
said  factory  extended  north  and  south ;  about  one  foot  from 
the  south  end  of  said  plate  there  is  a  hole  therein ;  that  be- 
low said  hole  is  a  shaft  running  at  right  angles  with  said 
plate,  and  into  this  shaft  are  set  knives  which  extend  about 
four  inches  from  said  shaft  and  a  slight  distance  above  the 
upper  plane  of  said  plate;  that  said  shaft  and  knives  are 
revolved  at  a  high  rate  of  speed  by  a  belt  attached  to  an  en- 
gine ;  that  beneath  said  plate,  and  partly  surrounding  said 
knives,  is  a  tin  or  sheet-iron  pipe  or  boot,  which  is  attached 
to  the  lower  side  of  said  plate,  and  runs  from  there  to  the 
floor,  and  then  along  the  floor  to  a  wall,  a  distance  of  about 
two  hundred  feet;  that  a  fan  is  placed  at  the  end  of  said 
pipe  which  causes  a  suction,  intended  to  draw  through  said 
pipe  the  dust  and  shavings  caused  by  said  knives  while 
planing  said  staves ;  that  immediately  below  said  plate,  and 
in  front  of  said  knives,  there  is  an  open  place,  about  eight 
inches  long  and  eight  inches  "\vide,  on  the  south  side  of 
said  pipe  extending  down  from  said  plate ;  that  said  planer 
is  operated  by  a  man's  placing  the  rough  staves  in  at  the 
north  end,  and  the  machine  then  rolls  the  staves  along  said 
plate  over  said  knives,  and  they  are  drawn  out  by  a  boy 
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at  the  south  end  of  said  plate ;  that  said  knives,  while  in  op- 
eration, create  a  lai^e  amount  of  dust  and  splinters,  which, 
if  not  drawn  oflf  through  said  suction  pipe,  are  thrown  in 
the  face  of  the  person  drawing  the  staves  through  said  ma^ 
chine,  to  such  an  extent  as  to  make  it  impossible  to  see  or  to 
work ;  that  appellee  on  the  day  of  the  injury  was  in  the  em- 
ploy of  appellant,  and  his  duties  consisted  of  removing 
staves  from  said  planer ;  that  said  suction-pipe  did  not  draw 
off  said  dust  and  shavings  regularly,  but  would  clog  and 
dam  up  at  frequent  intervals,  and  fail  to  carry  oflf  said  dust 
and  splinters ;  that  said  pipe  had  been  fastened  to  the  bot- 
tom of  said  plate,  and  that  the  fastening  of  said  pipe  and 
the  supports  by  which  said  pipe  was  held  in  place  were  loose 
and  broken,  and  said  pipe  fell  away  from  its  proper  posi- 
tion so  that  the  south  side  of  said  pipe  was  brought  in  close 
proximity  to  said  revolving  knives,  and  said  revolving  knives 
were  very  close  to  the  side  opening  in  said  pipe ;  that  ap- 
pellee, while  performing  his  duties  in  removing  staves,  at- 
tempted to  pull  said  pipe  back  to  its  proper  position;  that 
on  account  of  the  failure  of  appellant  to  provide  a  pn^r 
guard  for  said  knives,  as  is  provided  by  the  statutes  of  the 
State  of  Indiana,  appellee's  glove  was  caught  by  said  knives 
and  his  hand  drawn  into  said  opening  in  said  pipe  and  sev- 
ered at  the  wrist;  that  said  knives  could  have  been  fully 
guarded,  so  as  to  make  this  accident  impossible,  by  extending 
said  pipe  entirely  up  to  said  plate  on  the  south  side;  that 
the  knives  could  thus  have  been  guarded  at  a  small  expense 
without  aflPecting  the  utility  of  said  machine,  and  that  the 
injury  to  appellee  was  caused  by  the  failure  of  appellant  to 
guard  said  knives  in  accordance  with  the  provisions  of  the 
laws  of  the  State  of  Indiana. 

The  second  paragraph  contains  substantially  the  same 
averments  as  the  first,  with  the  additional  averment  that  on 
the  day  of  the  injury,  when  said  pipe  would  dam  and  clog 
up,  it  did  not  draw  off  said  dust  and  shavings  regularly; 
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that  when  thus  clogged  the  circulation  could  be  restored  by- 
beating  on  the  outside  of  the  pipe  with  a  stave ;  that  at  the 
time  of  the  injury  the  pipe  became  clogged,  and  appellee 
jarred  said  pipe  with  a  stave,  but  that  the  dam  did  not  im- 
mediately break  up ;  that  appellee  noticed  that  the  boot  had 
fallen  toward  the  knives,  and  reached  out  his  hand  toward 
said  pipe  to  draw  it  into  place,  when  the  dam  in  said  pipe 
suddenly  gave  way,  and  the  suction  in  said  pipe  drew  ap- 
pellee's hand  into  said  hole  in  the  pipe,  and  it  was  severed 
at  the  wrist  by  said  knives;  ,that  the  injury  was  caused  by 
failure  properly  to  guard  said  knives. 

The  third  paragraph  avers  that  appellee  is  a  minor  of 
the  age  of  fifteen  years,  and  inexperienced  in  the  use  of  said 
planer;  that  appellant,  with  knowledge  of  his  ignorance  and 
inexperience,  employed  him  to  act  as  off-bearer  to  said 
planer;  that  appellee  was  instructed  by  appellant  to  jar 
said  pipe  and  boot  with  a  stave  when  the  same  became 
clogged;  that  he  was  inexperienced  and  ignorant  of  any 
danger  in  jarring  said  pipe,  and  appellant  knew  of  his  ig- 
norance and  inexperience ;  that  appellant  negligently  failed 
to  instruct  appellee  properly  in  relation  to  said  work,  or  to 
caution  him  of  the  dangers  incident  thereto;  that,  in  the 
course  of  his  employment,  appellee's  hand  was. drawn  into 
said  hole  in  said  pipe  ahd  severed  from  the  arm  at  the 
wrist ;  that  said  injury  was  caused  by  the  negligence  of  ap- 
pellant in  failing  to  instruct  appellee  properly  in  relation 
to  the  dangers  of  said  work  in  regard  to  said  planer. 

There  was  a  trial  by  jury,  verdict  and  judgment  for  ap- 
pellee in  the  sum  of  $800.  With  the  general  verdict  the 
jury  returned  answers  to  interrogatories.  Appellant  moved 
for  judgment  upon  the  answers  to  interrogatories,  which 
motion  was  OTerruled  and  judgment  rendered  in  favor  of 
appellee.  The  only  question  presented  in  this  appeal  is  upon 
the  ruling  of  the  court  upon  appellant's  motion  for  judg- 
ment in  its  favor.    The  interrogatories  answered  show  the 
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following  facts.  Appellee  at  the  time  of  the  injury  was 
fifteen  years  old.  He  had  been  working  for  appellant  less 
than  two  weeks.  H^  was  a  boy  of  average  intelligence,  pos- 
sessed of  all  his  faculties  at  the  time  he  entered  appellant's 
employ,  and  at  the  time  of  the  injury.  He  was  employed 
by  appellant  to  perform  the  duties  of  off-bearer  of  staves. 
In.  the  performance  of  the  duties  of  such  off-bearer  of  staves, 
and  in  taking  the  staves  from  the  planer,  he  was  in  no  dan- 
ger from  the  knives  in  such  planer.  The  hood  or  boot  of 
said  dust  pipe  was  attached  to  the  planer  in  grooves,  and 
was  attached  to  the  floor  by  means  of  an  iron  band. 
Said  pipe  was  out  of  position  at  the  time  appellee  received 
his  injuries.  Appellee  was  not  at  any  time  directed  or  or- 
dered by  the  foreman  to  fix  or  adjust  said  dust  pipe.  Said 
pipe  was  clogged  up  at  the  time  appellee  received  his  in- 
juries. Appellee's  hand  was  found  in  the  dust  pipe  among 
the  shavings  that  filled  said  pipe.  The  opening  in  which  ap- 
pellee's  hand  was  injured  was  in  the  casting,  and  was  about 
three  inches  by  six  inches,  and  in  the  shape  of  a  segment. 
There  was  a  projection  of  about  nine  inches  extending  over 
said  opening,  and  at  each  side  of  said  opening  there  were 
triangular  shaped  projections.  It  was  three  inches  from 
the  surface  of  the  boot  to  the  nearest  point  where  the  knives 
revolved.  Said  knives  were  entirely  within  said  covering 
except  where  they  projected  above  the  planing  plate.  The 
knives  could  not  have  injured  appellee's  hand  at  or  near 
said  opening,  unless  his  hand  was  placed  inside  the  casing 
covering  the  knives.  There  was  hardly  suflBcient  draft  to 
draw  appellee's  hand  into  said  opening.  Appellee  knew  of 
said  opening  and  the  position  of  said  knives.  Appellee  was 
in  no  danger  by  reason  of  said  opening  in  the  boot  while  he 
was  performing  the  duties  of  off-bearer,  and  he  was  in  no 
danger  of  injury  from  the  knives  of  said  planer  when  strik- 
ing said  dust  pipe  with  the  stave. 
If  these  answers  show  a  state  of  facts  wholly  inconsistent 
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and  irreconcilable  with  any  right  in  appellee  to  recov- 

1.  er,  provable  under  the  issues,  then  the  cause  should 
be  reversed.    Ervin  v.  Evans  (1900),  24  Ind.  App. 

335. 

It  will  be  observed  that  the  first  and  second  paragraphs 

of  the  complaint  count  upon  the  negligence  of  appellant  in 

failing  properly  to  guard  the  knives  of  the  planer. 

2.  The  averments  of  the  complaint  and^the  answers  to 
interrogatories  show  that  these  knives  vere  inclosed 

or  covered  by  the  pipe  or  boot,  except  where  they  extended 
above  the  planer  plate,  as  was  necessary,  and  a  small  aper- 
ture, three  by  six  inches,  in  the  shape  of  a  segment,  in  the 
side  of  said  boot,  was  guarded  by  a  projection  of  the  plate  of 
nine  inches  and  triangular  pieces  of  iron  on  either  side  of 
the  opening.  It  also  appears  that  the  workmen  operating 
this  machine,  and  especially  appellee,  had  no  duties  to  per- 
form that  required  them  to  come  in  close  proximity  to  the 
knives  underneath,  the  planer  plate  except  possibly  that  of 
hitting  the  side  of  said  boot  with  a  stave.  It  is  clear,  there- 
fore, that  so  long  as  said  boot  was  in  place  there  was  no 
possible  danger  to  appellee  in  the  performance  of  his  duties 
as  oflf-bearer,  unless  he  deliberately  extended  his  hand  into 
this  aperture,  an  act  certainly  unexpected  and  unfore- 
seen. It  is  insisted  that  this  aperture,  three  inches  by  six 
inches  in  dimension  and  in  the  shape  of  a  segment,  should 
have  been  covered  with  a  wire  screen  or  netting.  We  do 
not  think  this  was  required.  It  is  inconceivable  that  ap- 
pellee in  the  performance  of  his  duties,  by  accident  or  mis- 
chance, could  have  got  his  hand  into  this  opening  and  been 
injured  thereby  if  the  boot  had  been  in  its  proper  place. 
The  construction  and  manner  of  using  the  planer  were  so 
simple  that  no  other  guard  than  that  maintained  was  nec- 
essary. Poster  V.  Bemis  Indianapolis  Bag  Co.  (1904),  163 
Ind  351.  It  could  as  well  be  said  that  a  gaslight  used  near 
machinery  should  be  covered  because  some  workman  might 
thrust  his  hand  into  the  flame. 
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If  a  machine  is  so  guarded  that  there  is  no  probability  of 
a  workman's  being  injured  thereby  in  the  usual  and  ordi- 
nary discharge  of  his  duties,  with  the  attendant  dan- 

3.  ger  of  accident  or  mischance  that  may  be  foreseen  or 
anticipated,  such  machine  is  properly  guarded  within 

the  meaning  of  the  statute,  although  it  may  be  possible  for 
such  employe  to  be  injured  by  knowingly  and  unnecessarily 
placing  some  pprtion  of  his  person  within  such  guard  and 
within  the  danger  zone.  Evansville,  etc.,  Stave  Co.  v. 
Bailey  (1909),  43  Ind.  App.  — ;  Foster  v.  Bemis  Indi- 
anapolis Bag  Co.,  supra;  Robertson  v.  Ford  (1905),  164 
Ind.  538.  Could  a  vat  containing  boiling  lye  be  said  to  be 
unguarded  that  had  a  cover  over  it  in  which  there  was  a 
hole  three  by  six  inches  through  which  an  employe  could 
and  might  insert  his  hand?  The  statute  does  not  require 
that  each  piece  of  machinery  shall  be  hermetically  sealed,  or 
that  the  guards  in  all  cases  shall  be  so  placed  that  an  em- 
ploye shall  not  be  able  to  insert  his  hamd  in  an  obviously 
dangerous  place  if  he  deliberately  attempts  to  do  so. 

So  it  appears  from  the  averments  of  the  complaint  and 

the  answers  to  the  interrogatories  that  the  machine  was 

properly  guarded.    But  it  is  averred,  and  it  is  no 

4.  doubt  true,  that  the  boot  had  slipped  out  of  place  and 
fallen  toward  the  knives ;  that  appellee  sought  to  re- 
adjust it,  and,  in  so  doing,  placed  his  hand  within  the  aper- 
ture, or  so  near  that  his  glove  was  caught  by  the  knives  and 
his  hand  drawn  in.  But  it  is  not  averred  nor  contended  that 
appellant  negligently  permitted  said  boot  to  get  out  of  re- 
pair, or  that  it  was  the  duty  of  appellee  to  replace  it  in 
position.  From  averments  of  the  complaint  it  appears  that 
the  defective  condition  occurred  at  or  near  the  time  of  the 
injury,  at  least  there  is  no  averment  to  the  contrary. 

There  is  no  such  emergency  shown  to  have  confronted  ap- 
pellee, and  requiring  action  on  his  part,  as  to  bring 

5.  appellee's  act  within  the  emergency  rules  laid  down 
in  the  cases  cited  by  appellee.    It  is  not  averred  nor 
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shown  anywhere  that  the  property  or  safety  of  any  of  the 

employes  was  endangered  by  the  misplacement  of  the  boot. 

It  is  stated  by  appellee  that  since  the  second  paragraph  of 

complaint  contains  a  general  averment  **that  it  was  the  dnty 

of  appellee  to  perform  snch  work  as  might  be  re- 

6.  quired  of  him,"  it  might  have  been  shown  that  it  was 
a  part  of  his  duties  to  reach  under  and  readjust  the 

boot,  which  he  was  doing  when  injured.  But  the  averment 
mentioned  is  merely  a  conclusion,  and  is  therefore  insuf- 
ficient for  any  purpose.  The  facts  showing  the  duty  must  be 
pleaded.  Robertson  v.  Ford,  supra;  Chicago,  etc,  R.  Co,  v. 
^Barker  (1908),  169  Ind.  670.  The  same  objection  might 
properly  be  made  to  all  the  averments  as  to  the  duties  of 
appellee. 

It  is  apparent  from  the  answers  to  the  interrogatories 

that  the  injury  to  appellee  was  not  occasioned  by  unguarded 

machinery  and  while  he  was  in  the  performance  of  his 

7.  duties  as  oflf-bearer,  but  by  his  stepping  aside  from 
the  performance  of  his  said  duties  and  voluntarily 

putting  his  hand  into  a  place  of  danger  that  was  obvious 
and  known  to  him.  And,  unfortunate  and  lamentable  as 
the  result  may  be,  he  has  no  legal  claim  upon  appellant  for 
recompense  therefor  on  the  grounds  stated  in  the  first  and 
second  paragraphs  of  complaint.  Robertson  v.  Ford,  supra. 
It  is  insisted,  however,  that  the  judgment  should  be  sus- 
tained upon  the  theory  of  the  third  paragraph,  which  bases 
the  negligence  of  appellant  upon  the  ground  that  it 

8.  did  not  warn  appellee  of  the  dangers  attending  his 
employment.     The  averments  of  the  complaint  and 

the  answers  to  the  interrogatories  show  that  in  the  perform- 
ance of  his  duties  as  oflf-bearer  he  was  in  no  danger  from 
the  machinery,  except  the  open  and  obvious  danger  of  in- 
serting his  hand  into  the*  opening  in  the  boot  or  planer  plate 
where  the  knives  were.  This  was  a  danger  so  patent  to 
everyone  of  ordinary  intelligence  that  appellant  was  not  re- 
quired to  warn  against  it.     Foster  v.  Bemis  Indianapolis 
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Bag  Co.,  supra;  Atlas  Engine  Works  v.  Randall  (1885), 
100  Ind.  293,  50  Am.  Rep.  798;  Whitcomb  v.  Standard  Oil 
Co.  (1899),  153  Ind.  513;  PhUlips  v.  Michaels  (1895),  11 
Ind.  App.  672.  Appellant  was  not  bound  to  anticipate  that 
appellee  would  step  aside  from  his  work  to  put  his  hand 
into  an  obviously  dangerous  place.  In  1  Labatt,  Master  and 
Serv.,  §236,  the  learned  author  says:  **No  right  of  action 
is  established  where,  taking  into  consideration  the  nature 
of  thfe  work  assigned  *to  the  servant,  the  master  had  no  rea- 
son to  expect  the  contingency  of  the  servant's  placing  him- 
self in  such  a  position  as  to  incur  the  danger  with  regard 
to  which  it  is  alleged  that  he  should  have  been  instructed." 
Furthermore,  it  is  not  the  duty  of  the  employer  to  "in- 
struct the  employe  of  a  danger  which  is  actually  known  to 
such  employe.    **The  juridical  consequences  of  constructive 

knowledge  being  the  same  as  those  of  actual  knowl- 
9.    edge,  it  follows  that  no  duty  to  instruct  a  servant 

can  be  predicated  in  a  case  in  which  the  instruction 
will  not  add  to  the  knowledge  which,  under  the  circum- 
.  stances,  is  attributed  to  him.  In  other  words,  the  master  is 
not  required  to  point  out  dangers  which  are  readily  ascer- 
tainable by  the  servant  himself  if  he  makes  an  ordinarily 
careful  use  of  such  knowledge,-  experience,  and  judgment 
as  he  possesses.  The  failure  to  give  instruction,  therefore,  is 
not  culpable  where  the  servant  might,  by  the  exercise  of  or- 
dinary care  and  attention,  have  known  of  the  danger,  or, 
as  the  rule  is  also  expressed,  where  he  had  all  the  means 
necessary  for  ascertaining  the  actual  conditions,  and  there 
was  no  concealed  danger  which  could  not  be  discovered." 
1  Labatt,  Master  and  Serv.,  §238.  The  jury  found  that  ap- 
pellee was  fifteen  years  old,  of  average  intelligence,  and  i)os- 
sessed  of  all  of  his  faculties ;  that  he  had  actual  knowledge 
of  said  opening  and  the  position  of  said  knives ;  that  there 
was  no  danger  to  him  in  the  performance  of  his  duties  as 
off-bearer,  or  in  hitting  the  boot  with  a  stave,  which  is  the 
danger  it  is  averred  he  should  have  been  warned  against. 
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The  facts  exhibited  by  the  allegations  of  the  third  para- 

^ph  and  the  answers  to  the  interrogatories  do  not  show 

negligence  gn  the  part  of  appellant  in  the  manner 

10.  complained  of.    The  averments  of  the  complaint  and 

answers  to  interrogatories  do,  however,  show  a  state 

of  facts  that  might  properly  be  grounds  for  an  action  either 

/or  failure  to  keep  in  repair  or  failure  to  provide  a  proper 

exhaust  pipe,  as  required  by  the  statute  (§8029  Bums 

11.    1908,  Acts  1899,  p.  231,  §9).     This  being  exhibited  by 

the  record,  it  is  our  opinion  that  the  justice  of  the  case 

Squires  that  a  new  trial  be  granted. 

The  cause  is  therefore  reversed,  with  instructions  to  grant 
ft  new  trial  and  leave  to  amend  the  pleadings,  if  requested, 
find  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Petty  v.  Petty. 

[No.  6,825.    Filed  October  29,  1908.] 

^'  Tkila.1^ — Special  Findings. — Motion  to  Modify. — ^A  motion  to  mod- 
ify trti^  special  findings  is  not  recognized  by  the  Indiana  practice. 
p.  444. 

2-  Ap'i^e.a.l. — Assignments  of  Error. — New  Trial. — Evidence  Not  in 
«e(sor-cX. — Assignment^  that  the  decision  is  not  sustained  by  suffi- 
cleat  ^Tidence  and  is  contrary  to  law  present  no  question  on 
flppe«.l,    where  the  evidence  is  not  in  the  record,    p.  444. 

3-  ^i^o^^E.— Residence. — Husband  and  Wife.— Where  a  husband 
and  lii^  ^ife  were  in  Ck)lorado  In  September  with  the  intention  of 
maklxi^  that  state  their  home,  and  the  wife  soon  afterward  re- 
tara^^j^  ^^  Indiana,  a  suit  for  divorce,  filed  by  her  in  Indiana  in 
Janvim^y^  was  premature,    p.  444. 

4.  H^^s:b^nd  and  Wife. — Residence  of  Wife. — Prior  to  separation, 
tlie  ^oruicil  of  the  husband  is  the  domicil  of  the  wife.    p.  445. 

^Torn  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

S^^"t  ^ty  Maud  Petty  against  Walter  Petty.    From  a  de- 
cree fox*  defendant,  plaintiff  appeals.    Affirmed. 

^^Jcner  &  Forkner,  for  appellant. 

Salter  L.  Ball  Albert  E.  Needham  and  Frank  Ellis,  for 
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RoBY,  J. — This  is  a  suit  for  divorce  and  alimony,  and 
for  the  attachment  of  defendant's  property,  commenced  in 
the  Henry  Circuit  Court,  the  venue  being  subsequently 
changed  to  Hancock  county.  The  cause  being  at  issue,  the 
court  made  a  special  finding  of  the  facts  and  stated  conclu- 
sions of  law  thereon. 

The  assignments  of  error,  presenting  the  questions  which 
are  necessary  to  decide,  are  that  the  court  erred  in  each 
conclusion  of  law;  that  it  erred  in  overruling  appellant's 
motion  for  a  new  trial,  and  her  motion  to  modify  the  special 
finding  that  plaintiff  was  not  a  bo7ia  fids  resident  of  the 
State  and  county  for  the  statutory  period. 

A  motion  to  modify  special  findings  is  not  authorized  by 
the  practice  in  Indiana.    Windfall  Nat.  Oas,  etc.,  Co. 

1.  v.  TenmlUger  (1899),  152  Ind.  364;  Tewksbury  v. 
Howard  (1894),  138  Ind.  103. 

The  grounds  stated  in  the  motion  for  a  new  trial  are  that 
the  decision  of  the  court  is  not  sustained  by  suflScient  evi- 
dence, and  is  contrary  to  law.    The  evidence  is  not  in 

2.  the  record,  and  no  question  is  presented  by  these  as- 
signments.   Montmorency  Oravel  Road  Co.  v.  Rock 

(1872),  41  Ind.  263. 

This  leaves  but  one  question  to  determine :    Did  the  court 

err  in  its  conclusions  of  law  upon  the  facts  found?     The 

findings  were  substantially  as  follows :    Plaintiff  and 

3.  defendant,  who  were  married  in  1896,  took  up  their 
residence  in  Delaware  county,  Indiana,  where  they  re- 
mained until  1905.  Defendant,  who  was  afflicted  with  tuber- 
culosis, went  to  Colorado  for  his  health  in  May,  1905,  with 
*'the  intention  of  establishing  a  residence  somewhere  in  the 
West  at  some  future  time  if  his  health  was  benefited  and 
he  was  otherwise  suited."  His  wife  and  little  daughter  re- 
mained in  Delaware  county  in  charge  of  defendant's  busi- 
ness interests  until  after  the  close  of  the  public  schools  in 
June,  1905,  at  which  time  they  removed  their  household 
goods  and  other  personal  property  to  the  r^idence  of  the 
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plaintiflf's  parents  in  Henry  county.  In  September,  1905, 
plaintiff,  with  her  daughter,  went  to  Denver  to  join  de- 
fendant, with  the  intention  of  living  with  him  in  Denver, 
he  having  determined  to  take  up  his  residence  there.  The 
daughter  became  sick  on  the  trip,  and  died  at  a  hospital 
shortly  after  arriving  in  Denver.    The  plaintiff  returned  ta 

|i  Indiana  with  the  body  of  the  child,  and  defendant  remained 

in  Colorado.    Plaintiff  did  not  return  to  Denver,  but  took 

I  up  her  residence  with  her  parents  in  Henry  county.     The 

plaintiff  had  no  intention  of  establishing  a  legal  residence 
separate  and  apart  from  her  husband  until  after  her  return 

^  from  Denver  in  September,  1905.     Defendant  brought  suit 

for  a  divorce  in  Colorado  in  January,  1906,  and  plaintiff 

brought  this  suit  in  Indiana  during  the  same  month.    These 

facts  show  that  appellant  and  appellee  were  both  in  the  city 

of  Denver  in  September,  1905,  with  the  intention  of  making 

that  place  their  home.    It  was  therefore  the  place  of  their 

residence.    McCollem  v.  White  (1864),  23  Ind.  43;  Pedigo 

V.  Grimes  (1888),  113  Ind.  148.    The  domicil  of  the  husband 

is  the  domicil  of  the  wife  until  after  separation.  Jen- 

4.    ness  v.  Jenness  (1865),  24  Ind.  355,  87  Am.  Dec.  335 ; 

Parrett  v.  Palmer  (1893),  8  Ind.  App.  356,  52  Am. 

St.  479.    It  therefore  follows  that  **at  the  time  of  the  flUng 

of  the  complaint  in  this  action  the  plaintiff  had  not  been  a 

lorn  fide  resident  of  Hancock  county  for  six  months,  and  of 

the  State  of  Indiana  for  two  years. '* 

The  judgment  is  aflBrmed. 


LUKEN  ET  AL.  V.  FiCKLE  ET  AL. 

[No.  6,069.    Filed  April  30,  1908.     Rehearing  denied  Julr2,  1908. 
Transfer  denied  October  29,  1908.] 

1.  Appeal. — Briefs. — ^The  fact  that  appellants'  brief  does  not  fully 
conform  to  the  Appellate  Court  rules  does  not  preclude  the  con- 
sideration of  the  merits  of  the  case.    p.  453. 

2.  MoBTGAOES. — Foreclosure. — Priorities  of  Junior  Lien  Holders. — 
Where  the  holder  of  a  first  mortgage  brings  a  suit  for  foreclos- 
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ure,  making  all  Junior  lien  holders  defendants,  the  conrt  may 
properly  continue  the  case,  after  a  decree  for  plaintiff,  in  order 
to  determine  the  priorities  of  the  defendants,    p.  453. 

3.  MoJBTGAGES. — Juftior. — Foreclosure, — The  fact  that  a  Jonior 
mortgagee  is  a  party  to  a  foreclosure  suit  brought  by  the  senior 
mortgagee  does  not  preclude  him  from  afterwards  foreclosing  his 
Junior  mortgage,  such  liens  continuing  during  the  statutory  period 
for  redemption,    p.  454. 

4.  Same. — Foreclosure.— Equities, — Wife's  Interest, — In  a  salt  to 
foreclose  a  senior  mortgage,  the  Junior  lien  holders  being  made 
defendants,  the  court  may,  upon  petitions  filed  therein,  determine 
the  equities  of  such -Junior  lien  holders,  as  well  as  the  rights  of 
the  wife  in  the  property,  the  whole  matter  being  of  equitable 
cognizance,    p.  454. 

5.  Appeal. — Jfev)  Trial, — Evidence  Not  in  Record, — Where  the  bill 
of  exceptions  contains  none  of  the  evidence  relating  to  the  peti- 
tion for  distribution  of  the  surplus  after  a  sale  on  a  decree  of 
foreclosure,  no  question  can  be  raised  as  to  such  evidence  on 
appeal,    p.  455. 

6.  New  Tbial. — As  to  Part  of  Cause. — ^There  is  no  error  in  over^ 
ruling  a  motion  for  a  new  trial  of  a  part  only  of  a  cause,    p.  455. 

7.  Same. — Change  of  Judge. — When  Demandahle. — A  motion  for  a 
new  trial  because  of  a  refusal  of  a  change  of  Judge  should  be 
overruled,  where  the  application  is  made  after  the  Judge  has 
heard  the  case  and  taken  it  under  advisement    p.  456. 

8.  MoBTOAQEs. — Junior, — Rights  on  Redemption, — ^A  Junior  mort- 
gagee who  redeemed  from  a  sale  under  a  decree  of  foreclosure 
of  a  senior  mortgage  must  look,  tot  the  payment  of  his  lien, 
to  the  surplus  produced  at  the  subsequent  sale  and  to  the  per- 
sonal liability  of  the  mortgagor,    p.  456. 

9.  Same. — Sale  of  Land, — Surplus, — Equitable  Conversion. — Junior 
Lien  Holders, — Where  lands  are  sold  on  which  there  are  several 
liens,  the  priorities  of  the  parties  in  the  land  are  transferred  to 
the  fund  arising  from  the  sale  thereof,    p.  456. 

10.  Execution. — Redemptioner's  Sale. — Surplus, — Where  the  holder 
of  a  decree  of  foreclosure  of  a  second  mortgage  redeems  from  a 
sale  made  under  a  foreclosure  of  the  first  mortgage,  and  a  sur- 
plus is  produced,  the  holder  of  such  second  mortgage  is  entitled, 
as  against  the  mortgagor,  to  have  such  surplus  applied  upon  his 
debt.    p.  457. 

11.  Mobtoages. — Foreclosure,— Redemption  l)y  Creditor, — Oumer- 
ship, — ^The  owner  has  one  year  in  which  to  redeem  lands  sold 
under  a  mortgage  foreclosure ;  but  If  a  creditor  redeem  the  own- 
er's title  does  not  pass  until  a  second  sale  is  made,  whai  the  title 
passes  and  vests  completely  in  the  second  purchaser,    p.  458. 
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12.  MoBTQAGES. — Redemption. — Husband  and  Wife, — ^The  wife's 
right  of  redemption  from  the  decree  of  foreclosure  of  a  mortgage 
upon  her  husband's  land,  in  which  mortgage  she  joined,  expires 
one  year  from  the  date  of  sale.    p.  459. 

13.  Same. — Redemption  hy  Junior  Lien  Holder. — Senior  Hen, — ^The 
redonption,  by  a  Junior  mortgagee,  from  a  foreclosure  sale  of  the 
husband's  lands  does  not  divest  the  lien  of  the  senior  mortgage 
as  against  the  wife  who  Joined  in  such  mortgage;  and  the  sale 
made  under  the  redemption  relates  back  to  the  title  existing  at  the 
time  of  the  execution  of  the  first  mortgage,    p.  459. 

14.  Same. — Foreclosure, — Redemptioner*8  Sale, — ^A  sale  upon  a  re- 
demption by  a  Judgment  creditor  divests  the  lien  of  the  senior 
decree  and  of  the  intervening  liens,  the  surplus  therefrom  being 
distributable  to  the  creditors  Junior  to  the  Hen  of  such  redemp-^ 
tioner  in  the  original  order  of  their  priorities,    p.  459. 

15.  Same. — Foreclosure, — Wife^'s  Rights. — Subject  to  the  mortgage 
in  which  she  Joined,  a  married  woman  has  the  right  to  -a  one- 
third  Interest  in  her  husband's  land ;  and  this  right  will  attach  to 
the  proceeds  of  a  sale  of  such  land,  her  rights  being  superior  to 
her  husband's  mortgagees  or  his  Judgment  creditors,    p.  459. 

16.  Same. — Foreclosure, — Sales. — Wife*s  Rights, — Junior  Creditors. 
—Where  land  was  sold  under  a  decree  of  foreclosure  of  a  mort- 
gage in  which  the  wife  Joined,  the  Junior  lien  holders  being  made 
parties  defendant  to  the  suit  to  foreclose,  the  wife  may,  in  the 
contest  between  the  Junior  creditors  as  to  their  respective  claims 
of  priority  in  the  surplus  after  satisfaction  of  the  first  mortgage, 
apply  for  and  receive  a  sum  from  such  surplus  equal  to  the  one- 
third  part  of  the  sale  price  thereof,    p.  460. 

17.  Appeal. — Parties. — Issues. — Where  the  real  controversy  on  an 
appeal  is  between  the  wife  claiming  the  surplus  upon  a  sale  under 
a  mortgage  foreclosure  and  the  holder  of  an  inferior  lien  against 
the  husband's  property,  only  the  pleadings  and  proceedings  in- 
volving such  controversy  are  necessary,    p.  460. 

Prom  Starke  Circuit  Court ;  John  C.  Nye,  Judge. 

Suit  by  the  Union  Central  Life  Insurance  Company 
against  William  Luken  and  others.  Prom  a  decree  for 
plaintiff  and  for  eroes-complainant  David  D.  Pickle,  Luken 
and  others  appeal.    Reversed. 

Henry  R.  RobUns,  W.  C.  Pentecost  and  W.  J.  Reed,  for 
appellants. 

D.  B.  McConnell  and  E.  B.  McConnell,  for  appellees. 

Myers,  J. — The  transcript  before  us  sets  forth  the  record 
of  a  suit  commenced  in  April,  1903,  by  the  Union  Central 
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Life  Insurance  Company  upon  a  certain  promissory  note 
made  to  that  company  in  1898  by  William  Casey,  and  upon 
a  mortgage,  of  the  same  date,  on  certain  land  in  Starke  coun- 
ty, executed  by  said  William  Casey  and  Mary  E.  Casey,  his 
wife,  to  secure  the  payment  of  said  note.  In  that  suit  the 
mortgagors  and  William  Luken,  Jeremiah  Casey,  John 
Casey,  Anton  J.  Lintz,  John  Cerveney  and  August  Sonnen- 
berg  were  also  made  defendants  as  persons  claiming  to  hold 
liens  on  or  interests  in  the  mortgaged  real  estate  which  were 
alleged  in  the  complaint  to  be  junior  to  the  lien  of  said 
company's  mortgage.  On  June  18,  1903,  the  defendants 
Luken  and  Sonnenberg  answered,  setting  up  personal  judg; 
ments  in  their  favor,  which  were  averred  to  be  liens  on  the 
same  real  estate.  At  the  same  time  Jeremiah  Casey  and 
John  Casey  each  filed  a  cross-complaint,  that  of  Jeremiah 
being  based  upon  a  promissory  note  made  to  him  by  Wil- 
liam Casey  in  April,  1899,  and  a  mortgage  dated  April  14, 
1899,  upon  the  same  real  estate,  executed  by  William  Casey 
alone.  The  cross-complaint  of  John  Casey  was  based  upon 
a  promissory  note  made  to  him  by  William  Casey  on  Janu- 
ary 8,  1901,  secured  by  a  mortgage  of  the  same  date  upon 
the  same  real  estate,  and  executed  by  William  Casey  alone. 
On  October  13,  1903,  William  and  Mary  E.  Casey  answered 
the  plaintiff's  complaint  by  general  denial,  and  Sonnenberg 
and  Luken  each  demurred  to  the  cross-complaint  of  Jere- 
miah and  John  Casey.  January  5,  1904,  all  the  parties  ap- 
pearing, it  was  agreed  by  all  of  them  that  the  cause  pre- 
sented by  the  complaint  of  the  insurance  company  should 
be  and  the  same  was  submitted  for  trial,  finding,  judgment 
and  decree,  as  between  the  plaintiff  and  all  the  defendants, 
and,  upon  the  finding  then  made,  that  plaintiff's  mortgage 
was  a  senior  lien  on  the  mortgaged  premises  to  that  of  either 
and  all  of  the  defendants,  and  a  decree  was  entered  for  the 
plaintiff  and  its  mortgage,  and  also  the  equity  of  redemp- 
tion of  each  and  all  of  said  defendants  was  foreclosed,  with 
judgment  over  against  William  Casey.     There  was  at  that 
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time  no  finding  or  judgment  upon  the  claims  of  the  defend- 
ants as  between  themselves,  but  on  the  same  day  the  de- 
murrers of  Luken  and  Sonnenberg  to  the  cross-complaints 
of  Jeremiah  and  John  Casey  were  overruled  and  Luken  and 
Sonnenberg  were  ruled  to  answer  those  cross-complaints. 
January  14,  1904,  Luken  and  Sonnenberg  answered  each  of 
said  cross-complaints,  and  Jeremiah  and  John  Casey  sepa- 
rately demurred  to  the  answers,  which  demurrers  were  over- 
iTiled  January  26,  1904.  Replies  were  filed  to  said  answers, 
and  William  and  Mary  Casey  filed  a  reply.  March  22,  1904, 
Luken  answered  the  cross-complaints  of  Jeremiah  and  John 
Casey,  alleging,  among  other  things,  that  under  the  decree 
of  foreclosure  of  January  5, 1904,  before  mentioned,  the  land 
was  sold  by  the  sheriff  March  12,  1904,  and  that  he  at  that 
sale  purchased  the  land  for  $3,022.56,  and  received  the  sher- 
iff's certificate  of  sale.  Thereupon  Jeremiah  and  John 
Casey  filed  demurrers  to  these  answers  of  Luken,  and  March 
28,  1904,  the  demurrers  were  sustained.  On  June  9,  1904, 
the  cause  was  submitted  to  the  court  for  trial  on  the  cross- 
complaints  of  Jeremiah  and  John  Casey,  and,  a  special  find- 
ing being  requested,  the  case,  on  June  10,  1904,  was  taken 
under  advisement  by  the  court.  On  May  22,  1905;  the  case 
being  still  held  under  advisement  by  the  court,  David  D. 
Pickle  filed  his  notice  to  be  substituted  as  a  defendant  and 
cross-complainant  instead  of  John  and  Jeremiah  Casey,  as 
the  purchaser  and  assignee  of  their  mortgages.  May  24, 
1905,  Mary  E.  Casey  filed  a  petition,  to  which  David  D. 
Fickle  demurred.  June  2,  1905,  the  court  sustained  the 
motion  of  Pickle  to  be  substituted  to  the  rights  of  cross- 
complainants  John  and  Jeremiah  Casey.  October  24,  1905, 
the  demurrer  of  Pickle  to  the  petition  of  Mary  E.  Casey  was 
sustained.  November  7,  1905,  Mary  E.  Casey  filed  her 
amended  petition,  in  which  she  alleged  that  William  Casey 
on  January  5,  1904,  was  the  owner  of  the  real  estate  in 
question,  describing  it,  and  on  that  day  the  Union  Central 
Vol.  42—29 
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Life  Insurance  Company  obtained  a  decree  of  foreclosure  on 
a  mortgage  executed  by  William  Casey  and  petitioner  on 
said  land;  that  on  March  12,  ]904,  said  land  was  sold  by 
the  sheriff  of  Starke  county  to  satisfy  that  mortgage;  that 
within  one  year  thereafter  said  land  was  redeemed  by  a 
judgment  creditor,  and  on  May  22,  1905,  was  resold  on  an 
execution  venditioni  exponas ;  that  on  this  date  there  was  a 
surplus  of  $1,200,  which  amount  was  still  in  the  hands  of 
the  clerk  of  said  court  for  distribution ;  that  at  the  time  of 
the  redemption  from  the  judgment  in  the  foreclosure  in 
favor  of  said  insurance  company,  and  at  the  time  of  the 
sale  under  the  same,  she  was  the  wife  of  said  William  Casey; 
that  she  never  had  received  her  distributive  share  of  his  real 
estate ;  that  said  land  was  all  that  he  owned,  and  was  worth 
$7,200.  Wherefore,  she  prayed  an  order  of  court  setting 
over  to  her  said  surplus  as  her  distributive  share  of  her 
husband's  real  estate.  On  the  same  day  Mary  E.  Casey 
filed  her  application  asking  for  a  change  of  venue  from 
the  regular  judge.  November  9,  1905,  said  Lintz  filed  his  pe- 
tition, showing  in  a  like  manner  the  existence  of  said  sur- 
plus, setting  up  his  judgment  against  William  Casey,  and 
asking  that  it  be  declared  a  prior  lien,  and  that  a  part  of 
the  surplus  sufficient  to  pay  his  lien  be  set  over  to  him.  On 
the  same  day  the  application  for  a  change  of  venue  from 
the  judge  was  overruled.  On  November  10,  1905,  Luken 
filed  an  additional  pleading,  in  which  he  stated,  in  substance, 
that  since  the  commencement  of  the  suit  and  the  trial  there- 
of he  has  become  the  owner  of  said  land,  which  ownership 
was  evidenced  by  a  sheriff's  deed  executed  to  him  by  the 
sheriff  of  Starke  county.  May  22,  1905,  which  was  recorded, 
etc.,  being  the  same  land  against  which  Pickle  was,  by  his 
cross-complaints,  seeking  a  foreclosure;  that  said  deed  was 
executed  upon  a  venditioni  exponas  sale  of  said  land  by  the 
last  redemptioner ;  that  Pickle  was  the  assignee  of  John  and 
Jeremiah  Casey  of  the  mortgages  which  were  herein  sought 
to  be  foreclosed;   that  the  interest  of  said  John  and  Jere- 
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miah  Casey,  as  mortgagees,  had  been  adjudicated  in  the 
original  suit  of  the  insurance  company,  in  which  a  decree 
was  entered,  execution  issued  and  sale  thereunder  regular- 
ly had,  and  there  had  been  a  redemption  from  said  sale  and 
a  resale  upon  venditioni  exponas;  that  foreclosure  of  said 
mortgage  should  not  be  had.  Wherefore,  he  prayed  judg- 
ment. January  22, 1906,  the  court  having  had  the  cause  un- 
der advisement  since  the  trial  (June  10,  1904),  rendered  a 
special  finding,  stating  the  facts,  in  substance,  as  follows: 
The  institution  of  the  suit  by  the  insurance  company,  its 
character  and  parties  were  shown.  The  defendants  ap- 
peared, and  the  cause  being  at  issue  on  plaintiff's  complaint, 
the  same  was  tried  January  5,  1904,  and  finding  had  and  a 
decree  entered  for  the  insurance  company,  its  mortgage  fore- 
closed and  an  order  of  sale  made.  William  Casey  on  April 
14,  1899,  executed  his  note,  described,  to  Jeremiah  Casey  for 
$915,  and  his  mortgage  on  the  same  lands,  which  mortgage 
was  recorded,  etc.  On  January  8,  1901,  William  Casey  exe- 
cuted his  note  described  for  $1,000,  and  his  mortgage  on  the 
same  lands  to  John  Casey,  which  mortgage  was  recorded, 
etc.  On  April  6,  1901,  August  Sonnenberg  recovered  judg- 
ment against  William  Casey  for  a  sum  stated.  On  January 
8,  1901,  Anton  J.  Lintz  recovered  judgment  in  the  court  be- 
tow  for  a  sum  stated  against  William  Casey  and  Joseph 
Casey.  On  January  16,  1901,  the  defendant,  John  Cerveney, 
recovered  judgment  in  said  court  for  $309.84  against  An- 
drew and  William  Casey.  Said  judgments  were  recorded, 
etc.  On  March  13,  1905,  pending  the  finding  in  the  court 
below,  John  and  Jeremiah  Casey  sold  and  assigned  their 
respective  mortgages  to  David  D.  Fickle  for  a  valuable  and 
sufficient  consideration,  which  assignment  was  duly  recorded. 
On  May  22,  1905,  Fickle  filed  his  petition  in  this  cause  to  be 
substituted  as  a  party  cross-complainant  instead  of  Jere- 
miah and  John  Casey,  and  was,  by  order  of  the  court,  so 
substituted,  and  was  entitled  to  have  any  judgments  to  which 
they  would  have  been  entitled  respectively  had  the  assign- 
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ment  not  been  made.  There  was  due  to  said  Fickle  on  the 
Jeremiah  Casey  mortgage  $1,333.08,  and  on  the  John  Casey 
mortgage  Fickle  was  entitled  to  recover  $1,287.55.  On  these 
facts  the  court  stated  its  conclusions  of  law:  (1)  That 
Fickle  should  recover  upon  the  Jeremiah  Casey  mortgage  the 
sum  of  $1,333.08,  should  have  foreclosure  of  said  mortgage 
and  an  order  of  sale  of  the  real  estate,  and  that  the  lien  of 
the  judgment  should  be  and  date  from  April  11,  1899.  The 
second  conclusion  relates  to  the  John  Casey  mortgage.  Ex- 
ceptions to  the  conclusions  of  law  by  Luken. 

On  the  same  day  Fickle  filed  his  petition  in  which  he 
stated  that  he  was  the  owner  of  the  Jeremiah  and  John 
Casey  mortgage,  the  foreclosure  of  which  had  been  ordered 
in  this  cause;  that,  upon  the  order  for  foreclosure  of  the 
plaintiff  insurance  company's  mortgage  made  in  this  case, 
the  mortgaged  property  was  sold  March  12,  1904,  to  Wil- 
liam Luken ;  that  he  redeemed  the  real  estate  from  that  sale 
May  25,  1905,  and  had  the  same  sold  on  a  vendi,  William 
Luken  becoming  the  purchaser  for  $4,900 ;  that  of  the  pur- 
chase money,  $3,721.70  was  necessary  to  pay  the  redemption 
money  and  the  judgment  by  virtue  of  which  he  redeemed 
from  the  sale;  that  there  remained  a  surplus  of  $1,178.30 
in  the  hands  of  the  court  for  distribution ;  that  he  held  and 
was  the  owner  of  the  Jeremiah  Casey  mortgage  executed 
April  14,  1899,  for  $915,  and  the  John  Casey  mortgage  exe- 
cuted January  8,  1901,  for  $1,000;  that  these  liens  were 
the  oldest  unsatisfied  liens  on  'the  real  estate.  Prayer  that 
the  court  order  the  distribution  of  the  surplus  according  to 
law  and  the  payment  of  said  surplus  to  him. 

To  this  petition  Mary  E.  Casey  demurred,  but  we  find 
no  ruling  in  the  record  upon  the  demurrer.  Continuing, 
the  record  shows  that  thereupon,  it  appearing  to  the  court 
that  the  surplus  arising  from  the  redemption  sale  in  the 
cause  (stating  its  title)  for  the  payment  of  the  redemption 
money  was  $1,126.80,  and  that  the  amount  of  the  lien  of 
David  D.  Fickle,  assignee  of  Jeremiah  Casey,  which  was  the 
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superior  lien  upon  the  funds,  was  $1,333.08,  being  more  than 
the  amount  of  the  surplus,  it  was  adjudged  that  Fickle  re- 
cover upon  the  Jeremiah  Casey  mortgage  $1,333.08,  and 
have  foreclosure  of  the  mortgage  for  that  sum  and  an  order 
of  sale  of  the  real  estate,  and  that  the  lien  of  the  judgment 
be  dated  from  April  11,  1899.  The  court  further  adjudged 
with  reference  to  the  John  Casey  mortgage.  It  was  then 
ordered  that  the  clerk  pay  out  of  said  funds  in  his  hands  the 
costs,  and  out  of  the  balance  to  Pickle  to  apply  oo  his  said 
lien,  as  assignee  of  Jeremiah  Casey,  etc.  William  Luken 
separately  filed  his  motion  for  a  new  trial,  and  Mary  E. 
Casey  and  Anton  J.  Lintz  each  moved  for  a  new  trial,  which 
motions  were  overruled.  In  the  assignment  of  errors  Wil- 
liam Luken,  the  Union  Central  Life  Insurance  Company, 
August  Sonnenberg,  Mary  E.  Casey  and  Anton  J.  Lintz  are 
named  as  appellants,  and  David  D.  Pickle,  John  Cerveney, 
Jeremiah  Casey  and  John  Casey  are  named  as  appellees. 
The  insurance  company  appeared  and  declined  to  join  in  the 
appeal.  William' Luken.  Mary  E.  Casey  and  Anton  J.  Lintz 
separately  assign  errors. 

Appellees,  in  support  of  the  decree  in  this  case,  are  con- 
tent with  a  brief  in  which  it  is  claimed  that  no  question  is 
presented   for  our  consideration   because  of  appel- 

1.  lants*  failure  to  comply  with  the  rules  of  this  court 
in  briefing  the  cause.    While  there  is  gi'eat  confusion 

and  irregularity  in  the  brief  for  the  appellants  indicating 
that  counsel  either  did  not  fully  comprehend  the  rules  or 
failed  to  exercise  care  in  stating  the  record,  upon  a  fair  con- 
sideration of  the  brief  we  are  of  the  opinion  that  the  cause 
ought  not  to  be  dismissed  upon  the  grounds  urged  by  appel- 
lees. 

Considering  the  questions  which  seem  to  be  fairly  pre- 
sented, it  appears  that  when  the  senior  mortgage  held  by 
the  insurance  company  was  foreclosed  and  the  land 

2.  ordered  sold,  the  issue  between  the  defendants  rela- 
tive to  the  junior  mortgages  had  not  been  completed, 
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No  issue  of  seniority  as  between  the  defendants  to  that  pro- 
ceeding had  been  settled.  For  the  settlement  of  that  issue 
alone  the  cause  was  properly  continued  and  issues  thereafter 
formed.  The  special  findings  rendered  long  after  the  trial 
of  those  issues  had  no  reference  to  the  distribution  of  the 
surplus.  Appellee  Pickle,  who  had  been  substituted  for 
Jeremiah  and  John  Casey,  was  treated  in  the  findings  as 
having  succeeded  to  their  interests  in  the  suit.  After  a  de- 
cree had  been  thus  entered  by  the  consent  of  all  the  parties 
upon  the  senior  mortgage,  foreclosing  it  as  to  the  liens  of  all 
the  defendants  to  which  it  was  superior,  it  was  not  error  for 
the  court  to  permit  the  parties  before  it  to  proceed  in  the 
formation  of  issues  upon  the  cross-complaints  upon  the  in- 
ferior mortgages.  The  fact  that  a  mortgagee  is  a  party  to 
a  suit  upon  a  senior  mortgage  in  which  the  senior 

3.  mortgage  is  foreclosed  does  not  preclude  him  from 
afterwards  foreclosing  his  junior  mortgage.    Coleman 

V.  ^^^itherspoon  (1881),  76  Ind.  285.  The  junior  mortgage 
liens  still  continued  during  the  statutory  period  for  redemp- 
tion. Becker  v.  Tell  City  Bank  (1895),  142  Ind.  99,  101. 
The  court's  action  on  the  pleading  filed  by  William  Luken 
after  the  evidence  had  been  heard  on  the  cross-complaints, 
and  while  the  court  had  the  matter  under  advisement,  is  not 
pointed  out  by  appellants,  nor  do  we  find  in  the  record  any 
attempt  to  have  any  ruling  or  issue  formed  thereon.  He 
was  not  interested  in  the  surplus,  and  from  the  record  it 
appears  that  the  court  entirely  overlooked  this  pleading. 

The  determination  by  the  special  findings  of  the  issues 

upon  the  cross-complaints  was  whoUj''  independent  of  the 

(fiiestion  as  to  the  distribution  of  the  surplus  arising 

4.  through  the  sale  upon  the  venditioni  exponas.    That 
surplus  having  come  into  existence  during  the  long 

delay  in  the  rendition  of  the  special  findings,  it  was  sought 
to  present  the  question  as  to  its  distribution  by  the  petition 
of  Mary  E.  Casey  filed  October  7,  1905,  and  by  the  petition 
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of  Lintz  filed  November  9,  1905,  and  the  petition  of  Fickle 
presenting  the  question  as  to  such  distribution,  filed  after 
the  making  of  the  special  findings  and  before  the  entering 
of  the  decree  thereon.  It  appears  that  the  court  and  parties 
treated  the  matters  arising  on  these  petitions  as  supple- 
mental to  the  issues  upon  which  the  special  findings  were 
made.  The  decree  follows  the  conclusions  of  law  on  the  spe- 
cial findings,  and  at  the  same  time  and  as  a  part  of  the  same 
decree  the  distribution  of  the  surplus  was  ordered  on  the 
petitions.  The  whole  matter  was  of  equitable  jurisdiction, 
and  upon  the  theory  of  administering  complete  relief  {Spi- 
dell  V.  Johnson  [1891],  128  Ind.  235),  and  the  trial  was  not 
concluded  until  a  final  decree  {Hoisenpiller  v.  State  [1895], 
144  Ind.  9),  the  court  acting  as  a  court  of  chancery  had  the 
power  to  make  such  order  in  the  premises  as  equity  and 
justice  seemed  to  require.  Doherty  v.  Holliday  (1894),  137 
Ind.  282,  287. 

There  is  a  bill  of  exceptions  showing  the  evidence  on  the 

trial  which  ended  June  10,  1904,  but  there  is  no  bill  showing 

the  evidence  on  the  hearing  of  these  petitions  for  dis- 

5.  tribution  of  the  surplus.     It  therefore  affirmatively 
appears  that  the  evidence  is  not  all  in  the  record,  and 

no  question  thereon  is  presented. 

The  motions  for  a  new  trial  had  the  title  of  the  original 

suit,  and  were  motions  for  a  new  trial  ' '  of  the  above-entitled 

cause.*'     These  motions  indicate  by  their  contents 

6.  that  it  was  sought  thereby  to  obtain  a  new  trial  on 
the  issues  involved  in  the  court's  special  findings, 

without  regard  to  the  matters  involved  in  the  petition  for 
distribution  of  the  surplus.  As  these  motions  only  go  to  a 
part  of  the  action  as  finally  determined  by  the  court,  and 
included  in  the  judgment,  there  was  no  available  error  in  re- 
fusing to  sustain  them.  Heberd  v.  Wines  (1886),  105  Ind. 
237;  Board,  etc.,  v.  Nichols  (1894),  139  Ind.  611;  Baun  v. 
Thorns  (1898),  150  Ind.  378,  65  Am.  St.  368.    One  of  the 
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grounds  in  support  of  the  motion  of  Mary  E.  Casey  for  a 
new  trial  was  based  upon  the  action  of  the  court  in 

7.  overruling  her  motion  for  a  change  of  venue  from  the 
regular  judge.    This  application  was  expressly  placed 

upon  the  ground  that  she  could  not  have  a  -fair  and  im- 
partial trial  of  her  petition  asking  a  distribution  of  the  pro- 
ceeds derived  from  the  vendi  sale.  It  was  filed  after  the 
trial,  to  which  the  special  findings  relate,  and  while  the 
cause  was  held  under  advisement  before  the  making  of  the 
special  findings,  and  could  not  be  considered  as  applicable  to 
that  trial. 

If  we  are  correct  in  holding  that  a  junior  mortgage  may 
be  foreclosed  after  the  foreclosure  of  a  senior  mortgage  on 
the  same  land,  no  reason  has  been  pointed  out  authorizing  us 
to  hold  that  the  special  findings  of  the  court  were  not  sus- 
tained by  sufficient  evidence  or  were  contrary  to  law,  and 
no  other  matter  properly  assignable  in  a  motion  for  a  new 
trial  was  included  in  the  several  motions  therefor  by  Mary 
E.  Casey,  Anton  J.  Lintz  or  William  Luken.  Fickle  re- 
deemed as  the  owner  of  a  junior  judgment,  and  caused  a 
vendi  sale  of  the  land.  The  sale  produced  a  surplus.  When 
the  matter  of  the  distribution  of  this  surplus  was  determined 
by  the  court,  he  was  a  judgment  creditor  in  the  suit  upon 
the  junior  mortgages.     At  that  time  Luken  had  a 

8.  sheriff's  deed  to  the  land  as  the  purchaser  at  the  re- 
demption sale.    The  time  in  which  Pickle  could  pur- 
sue the  land  had  passed.    For  the  payment  of  his  claim  he 
must  look  to  the  surplus  and  a  personal  judgment  against 

William  Casey.    The  surplus  which  arose  in  this  case 

9.  took  the  place  of  the  land,  and  the  lien  of  appellees'- 
mortgages  was  transferred  to  it.     Clapp  v.  Hadky 

(1895),  141  Ind.  28,  50  Am.  St.  308.  The  statute  (§816 
Bums  1908,  §773  R.  S.  1881)  provides  that  *'if,  during  the 
year  hereinbefore  allowed  for  redemption,  the  real  estate, 
or  interest  therein,  sold  by  the  sheriff,  or  any  parcel  or  par- 
cels thereof  sold  separately,  shall  be  redeemed  by  any  judg- 
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ment  creditor,  as  aforesaid,  and  remain  unredeemed  by  the 
owner  or  part  owner,  or  by  any  person  claiming  under  them, 
at  the  expiration  of  such  year,  the  last  redemptioner  shall 
be,  immediately  thereafter  entitled  to  sue  out  an  execution, 
in  the  nature  of  the  venditioni  exponas,  upon  his  judgment, 
by  virtue  of  which  he  made  his  redemption,  •  •  •  and 
the  redemptioner  suing  out  such  execution  shall  be  deemed 
the  bidder,  •  •  •  and,  if  no  one  bid  more,  he  shall  be 
deemed  the  purchaser  for  that  amount,  and  the  sheriff  shall, 
immediately  upon  the  perfecting  of  such  sale,  execute  to  the 
purchaser  a  conveyance  of  the  premises,  which  shall  convey 
to  the  purchaser  all  the  title  and  interest  of  the  owner  sold 
under  the  original  execution."  It  is  further  provided  in 
the  same  section  that  ''any  surplus  remaining,  after  satis- 
fying the  costs  of  sale  and  amount  due  him  on  account  of 
redemption,  shall  be  paid  to  the  clerk,  for  distribution,  as 
hereinafter  provided.  Such  sale  shall  discharge  the  lien  of 
the  judgment  on  which  the  original  sale  was  made,  and  the 
liens  of  all  intervening  judgments  and  decrees ;  and  if  any 
surplus  remain  after  satisfying  the  execution  upon  the  last 
sale,  it  shall  be  distributed  by  the  court  from  whence  said 
execution  issued,  among  the  judgment  creditors  whose  liens 
are  junior  to  that  under  which  the  original  sale  was  made, 
according  to  their  original  priorities  and  equities."  Fickle 's 
decree  under  the  Jeremiah  Casey  mortgage  was  for 

10.  a  sum  exceeding  the  amount  of  the  surplus,  and  his 
lien  thereunder  was  superior  to  all  the  other  judg- 
ment liens.  He  was  plainly  entitled  to  have  the  whole  sur- 
plus awarded  to  him,  unless  Mary  E.  Casey  was.  entitled  to 
it  or  to  some  part  thereof. 

Reliance  is  placed  by  counsel  for  Mary  E.  Casey  upon 
§3052  Bums  1908,  §2508  R.  S.  1881,  which  provides  that 
*'in  all  cases  of  judicial  sales  of  real  property  in  which  any 
married  woman  has  an  inchoate  interest  by  virtue  of  her 
marriage,  where  the  inchoate  interest  is  not  directed  by  the 
judgment  to  be  sold  or  barred  by  virtue  of  such  sale,  such 
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interest  shall  become  absolute  and  vest  in  the  wife  in  the 
same  manner  and  to  the  same  extent  as  such  inchoate  inter- 
est of  a  married  woman  now  becomes  absolute  upon  the 
death  of  the  husband,  whenever,  by  virtue  of  said  sale,  the 
legal  title  of  the  husband  in  and  to  such  real  property  shall 
become  absolute  and  vested  in  the  purchaser  thereof,  his 
heirs  or  assigns,  subject  to  the  provisions  of  this  act,  and  not 
otherwise.  When  such  inchoate  right  shall  become  vested 
under  the  provisions  of  this  act,  such  wife  shall  have  the 
right  to  the  immediate  possession  thereof;  and  may  have 
partition,  upon  agreement  with  the  purchaser,  his  heirs  or 
assigns,  or  upon  demand,  without  the  payment  of  rent,  have 
the  same  set  off  to,  her.''  It  clearly  appears  that  Mary  E. 
Casey  was-  not  a  party  to  the  junior  mortgages  or  the  junior 
judgments,  but  she,  with  her  husband,  executed  the  senior 
mortgage  to  the  insurance  company.  In  the  suit  to  fore- 
close the  latter  mortgage  she  was  a  party  defendant.  To 
that  suit  she  appeared,  and  with  the  other  defendants  con- 
sented to  a  foreclosure  against  all  the  defendants,  without 
setting  up  any  claim  for  the  protection  of  any  right  of  hers 
in  the  mortgaged  land,  and  a  decree  of  foreclosure  was  en- 
tered against  her  and  the  other  defendants  under  which 
the  land  was  sold  for  enoitgh  to  satisfy  the  decree  under  the 
senior  lien  so  foreclosed,  without  any  surplus.  The  only  re- 
demption was  made  by  a  junior  judgment  creditor,  who 
caused  the  resale  under  which  appellant  Luken  became  the 
purchaser  and  received  his  deed.  The  effect  of  the  redemp- 
tion and  the  mode  of  procedure  to  be  pursued  by  the  re- 
demptioner  and  the  disposition  to  be  made  of  the  surplus  on 
the  redemptioner's  sale  are  statutory. 

At  the  end  of  the  year  for  redemption  the  right  to  redeem 
expired,  though  the  title  would  not  pass  under  the  fore- 
closure sale  until  the  execution  of  a  deed  to  the  holder 

11.    of  the  certificate  of  sale.    Cornett  v.  Hough  (1894), 

136  Ind.  387;   Hill  v.  Swihart  (1897),  148  Ind.  319. 

Such  a  deed  was  not  executed.     There  was  a  redemption  by  a 
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judjnnent  creditor.  Redemption  left  the  title  still  in  the 
mortgagors,  the  owners.  Robertson  v.  VanCleave  (1891), 
129  Ind.  217,  233,  15  L.  R.  A.  68.  The  land  was  resold,  and 
the  statute  requiredi  the  sheriff,  immediately  after  perfecting 
the  sale,  to  execute  a  deed  to  Luken,  the  purchaser.  The 
statute  provides  that  such  deed  shall  convey  to  the  purchaser 
**all  the  title  and  interest  of  the  owners  sold  under  the  orig- 
inal execution."  The  title  passed  from  Casey  and  wife  to 
Luken.  Not  under  his  certificate  of  sale,  but  under  his  deed 
received  upon  resale.    By  the  failure  of  Mary  E.  Casey 

12.  to  redeem  within  the  year  her  right  to  redeem  was  lost 
as  fully  as  was  that  of  her  husband.    Breedlove  v. 

Austin  (1897),  146  Ind.  694.     The  redemption  of  Fickle  did 
not  release  the  lien  of  the  decree  of  foreclosure  as 

13.  against  Mary  E.  Casey.  Patterson  v.  Rosenthal  (1889) , 
117  Ind.  83 ;  Breedlove  v.  Austin,  supra.    The  sale  by 

the  redemptioner  is  to  be  regarded  as  having  been  made  un- 
der the  original  decree,  and  his  title  secured  by  that  sale  re- 
lates back  to  the  date  of  the  execution  of  the  mortgage  on 
which  it  was  redeemed.    Patterson  v.  Rosenthal,  supra. 

14.  By  the  terms  of  the  statute  this  resale  discharges  the 
lien  of  the  decree  on  which  the  original  sale  was  made, 

and  the  liens  of  all  intervening  judgments  and  decrees.  The 
surplus,  if  any,  arising  from  this  sale  is  to  be  distributed 
among  the  judgment  creditors,  whose  liens  are  junior  to  that 
under  which  the  original  sale  was  made,  ** according  to  the* 
original  priorities  and  equities."  It  was  the  land  of  the 
husband  that  was  sold  upon  the  redemption  sale,  and  the 
surplus  is  part  of  the  proceeds  of  the  land,  in  which  the  wife 
had  an  inchoate  interest.    Her  inchoate  right  is  para- 

15.  mount  to  the  claims  of  creditors  of  her  husband, 
though  she  joined  with  her  husband  in  the  execution 

of  a  mortgage  upon  his  real  estate,  and  she  may,  in  a  suit 
to  foreclose  the  mortgage,  have  protection  of  her  interest, 
if  the  whole  of  the  mortgaged  real  estate  be  not  required  to 
satisfy  the  judgment.     Oreen  v.  Estahrook  (1907),  168  Ind. 
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123.  She  is  entitled  to  one-third  of  the  purchase  price  of 
the  land,  less  the  amount  necessary  to  satisfy  the  decree. 
Purviance  v.  Endey  (1891),  126  Ind.  419;  Kelley  v.  Canary 
(1891),  129  Ind.  460.  The  decisions  of  the  courts  of  this 
State  manifest  a  strong  purpose  to  protect  for  the  wife  this 
interest  as  against  her  husband's  creditors.  Shobe  v.  Brinr 
son  (1897),  148  Ind.  285;  Marmon  v.  White  (1898),  151 
Ind.  445.  The  mortgages  transferred  to  Pickle  were  exe- 
cuted by  William  Casey  alone  to  secure  his  individual  not«s. 
While  the  surplus  was  still  in  the  control  of  the 

16.  court,  Mary  E.  Casey,  by  her  petition,  sought  the  pro- 
tection of  her  interest  in  it,  and  contested  with  the 

individual  judgment  creditors  for  its  possession.  If  she 
had  such  interest  as  she  claimed,  her  application  was  not 
wholly  untimely.  The  value  of  the  inchoate  interest  of  the 
wife  in  the  land  of  her  husband,  when  it  is  sold  under  exe- 
cution or  decretal  order  and  the  title  vests  in  the  purchaser, 
is  one-third  of  the  value  of  the  land,  except  as  otherwise 
provided  by  statute.  Marmon  v.  White,  supra.  The  value 
of  the  real  estate  for  the  purposes  of  this  case  may  at  least 
be  fixed  at  the  amount  paid  for  it  by  Luken  at  the  resale. 
After  the  payments  required  by  the  statute  out  of  the  pur- 
chase money  there  remained  as  a  surplus  less  than  one-third 
the  value  of  the  property. 

The  spirit  of  the  statute  before  mentioned,  relating  to 

•rights  of  a  married  woman  upon  a  judicial  sale  of  her  husr 

band's  real  estate,  as  that  statute  has  been  applied  by  our 

courts,  requires  us  to  hold,  under  the  pleaded  facts,  that  the 

entire  surplus  should  go  to  Mary  E.  Casey. 

While  the  appellants  have  brought  to  this  court  a  long 

transcript   containing  all   the  proceedings   and   pleadings, 

commencing  with  the  filing  of  the  complaint  to  fore- 

17.  close  the  mortgage  of  the  insurance  company,  yet  in 
reality  the  only  dispute  presented  by  this  appeal  in- 
volves the  disposition  of  the  surplus  from  the  resale  by  the 
redemptioner,  Fickle.    Neither  of  the  parties  to  this  con- 
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troversy,  as  shown  by  the  transcript  before  us,  except  Liiken, 
has  any  lien  or  interest  in  the  land.  Luken,  at  the  price  bid 
by  him  at  the  resale,  and  through  the  sheriff's  deed,  took  the 
title  and  complete  ownership  of  the  land  in  question,  freed 
from  all  mortgage  and  judgment  liens  mentioned  in  these 
proceedings.  The  real  meritorious  contest  is  between  Mary 
E.  Casey  and  appellee  Pickle  over  the  disposition  of  said 
surplus.  While  Mary  E.  Casey's  demurrer  to  the  petition  or 
complaint  of  appellee  Fickle  was  not  decided,  she  has  here 
assigned  error  challenging  that  petition  for  want  of  facts. 
Upon  reason  and  authority  this  assignment  is  well  supported, 
and  the  judgment  awarding  the  surplus  to  appellee  Fickle  is 
reversed,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 
Roby,  C.  J.j  absent. 


EvANSviLLE  Metal  Bed  Company  v.'Logb. 

[No.  6,443.    Filed  October  30,  1908.] 

1.  Trial. — Prejudiced  Judge. — Parties  have  the  right  to  have  their 
cases  tried  before  an  Impartial  tribunal,    p.  463. 

2.  Same. — Delays, — Constitutional  Law. — ^Parties  have  a  constitu- 
tlona]  right  to  a  speedy  trial,    p.  463. 

3.  Same. — Unprejudiced  Jury, — Voir  Dire  Examination, — Parties 
have  a  right  to  an  impartial  Jury,  and  in  order  to  secure  same 
they  may  examine  and  reject  Jurors  for  cause,  and  may  peremp- 
torily discharge  three  each  without  cause,    p.  463. 

4.  Same. — Change  of  Venue, — Number  Permissible, — A  party  has 
the  right  to  one  change  of  venue  from  the  county;  and  where 
the  party  secures  such  change  by  agreement,  and  without  the 
filing  of  an  affidavit,  his  right  Is  thereby  exhausted,    p.  4(53. 

5.  Master  and  Servant. — Defective  Appliances. — Iron  Moulding. — 
Sputtering. — Evidence. — Inferences. — In  an  action  against  a  com- 
pany for  injuries  caused  by  the  placing  of  a  cold  mould  in  the 
place  of  a. heated  mould,  whereby  the  plaintiff,  a  servant,  was  in- 
jured by  the  sputtering  of  molten  iron  poured  into  such  cold  mould, 
direct  evidence  showing  that  a  mould  was  used  for  two  hours,  that 
it  became  broken  and  was  replaced,  that  such  defective  mould 
was  removed  with  the  naked  hands,  the  evidence  falling  to  show 
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which  mould  was  replaced,  that  iron  poured  into  one  of  the 
moulds  sputtered,  injuring  plaintiff,  that  iron  poured  into  cold 
.  moulds  frequently  sputtered,  and  that  sputtering  was  also  caused 
by  other  circumstances,  fails  to  sustain  a  verdict  for  the  plaintiff, 
since  an  inference  from  an  inference  is  not  permissible  in  the 
establishment  of  a  fact.    p.  464. 

6.  Evidence. — Direct, — Circumstantial, — Facts  may  be  establiahed 
by  cjrcumstantial  as  well  as  by  direct  evidence,    p.  468. 

7.  Same. — Circumstantial. — ^To  prove  a  fact  by  circumstantial  evi- 
dence, direct  evidence  of  related  facts  must  be  introduced  from 
which  an  inference  of  the  conjectured  fact  may  be  drawn,    p.  468. 

Prom  Posey  Circuit  Court ;   0.  M.  Welbom,  Judge. 

Action  by  Peter  Loge  against  the  Evansville  Metal  Bed 
Company.  Prom  a  judgment  on  a  verdict  for  plaintiff  for 
$800,  defendant  appeals.     Reversed. 

Elmer  E,  Stevenson,  John  E,  Iglehart,  Edwin  Taylor,  Eu- 
gene H.  Iglehart  and  Oeorge  D,  Heilman,  for  appellant. 

H,  M.  Logsdon,  A.  J,  Veneman  and  O.  V.  Memies,  for  ap- 
pellee. 

Rabb,  C.  J. — The  appellee  sued  the  appellant  in  the  court 
below  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  him  while  in  appellant's  service, 
through  the  negligence  of  appellant.  The  cause  was  put 
at  issue,  a  jury  trial  had,  resulting  in  a  verdict  in  appellee's 
favor.  Appellant's  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict.  The  cause  origin- 
ated in  the  Superior  Court  of  Vanderburgh  County.  On 
motion  of  the  appellee  the  venue  was  changed  to  the  Gibson 
Circuit  Court,  and  the  venue  changed  from  there  to  the 
Posey  Circuit  Court  under  the  following  agreement: 

*'Por  the  reason  that  the  defendant  is  unable  to  go  to 
trial  in  such  cause  on  April  25,  1906,  the  day  fixed  for 
the  trial  thereof  in  said  court,  and  at  the  request  of  the 
defendant,  the  parties  hereto  mutually  agree  that  the 
venue  of  said  cause  may  be  changed  from  Qibson  county 
to  Posey  county,"  etc. 

In  the  Posey  Circuit  Court  the  appellant,  at  the  proper 
time,  made  application  for  a  change  of  venue  from  Posey 
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county,  and  filed  in  support  of  the  application  an  affidavit 
in  due  form,  setting  forth  a  statutory  ground  for  such 
change.  This  application  was  refused.  The  overruling  of 
this  application  and  appellant's  motion  for  a  new  trial 
are  the  only  errors  assigned  and  urged  in  appellant's  brief 
as  grounds  for  a  reversal  of  the  judgment.  We  will  con- 
sider these  in  their  order. 

It  is  true,  as  insisted  by  appellant,  that  the  trial  of  causes 

by  an  unbiased*  tribunal  is  a  matter  of  the  highest  concern 

to  the  law,  and  that  to  compel  a  party  litigant  to 

1.  submit  the  decision  of  his  cause  to  a  prejudiced  tri- 
bunal is  a  gross  invasion  of  his  rights. 

That  justice  shall  be  administered  speedily  and  without 

delay  is  also  a  matter  of  such  high  concern  to  the  law  as  to 

find  a  place  among  the  rights  guaranteed  the  citizen 

2.  in  the  Constitution  of  the  State.    To  insure  to  parties 
litigant  an  imbiased  tribunal  in  which  to  try  their 

cases  the  law  gives  to  each  party  the  right  to  challenge 
jurors  from  the  panel  for  any  cause  that  might  pos- 

3.  sibly  bias  their  minds  in  favor  of  or  against  either 
party,  and  adds  to  this  the  right  to  challenge  without 

cause  three  jurors,  and,  in  order  that  the  party  may  in- 
telligently exercise  his  right  of  challenge,  each  juror  is 
subjected  to  an  examination  on  his  voir  dire  of  almost  bound- 
less limits,  and  to  these  is  also  added  the  right  to  a  change 
of  venue  from  the  county  in  which  the  case  is  pending,  upon 
the  filing  of  an  affidavit  of  a  party  showing  undue  influence 
of  his  opponent  over  the  citizens  of  the  county,  or  of  local 
prejudice  against  himself.     On  the  other  hand,  to 

4.  prevent  the  abufie  of  this  privilege  and  to  insure  the 
speedy  administration  of  justice,  the  legislature  wisely 

provided  that  but  one  change  of  venue  should  be  granted 
to  the  same  party.  As  shown  by  the  record,  the  change 
of  venue  from  Gibson  county  was  had  at  the  request  of  the 
appellant.  Its  right  in  this  respect  was  thereby  exhausted. 
The  fact  that  the  change  was  made  without  the  formality 
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of  the  filing  of  an  affidavit,  as  required  by  the  statute,  and 
upon  the  agreement  of  the  appellee,  does  not  alter  the  case. 
It  was  nevertheless  made  upon  the  appellant's  application, 
appellee  merely  consenting.  No  error  was  committed  in  re- 
fusing the  second  application. 

The  grounds  of  appellant's  motion  for  a  new  trial  pressed 
upon  our  consideration  are  that  the  evidence  is  insufficient 
to  sustain  the  verdict,  and  that  the  court  erred  in  giving 
certain  instructions. 

The  appellant  was  engaged  in  the  manufacture  of  metal 

bedsteads,  and  used  gas-pipe  for  the  bedposts,  moulding  a 

foot  on  each  post.     In  doing  this  work,  at  the  time 

5.  appellee  was  injured,  it  was  using  iron  moulds,  called 
chills,  composed  of  two  pieces,  one  firmly  attached 
to  a  foot  rack,  the  other  movable  and  attached  to  the  fixed 
piece  by  a  hinge  on  one  side  and  a  latch  on  the  other.  A 
piece  of  tubing  intended  for  a  post  was  put  in  a  chill,  molten 
iron  poured  into  the  chill,  a  foot  moulded  on,  the  mould 
opened  by  unlatching  the  movable  piece  and  the  post  re- 
moved. 

On  the  occasion  of  his  injury  the  appellee  was  serving  as 
a  pourer,  carrying  the  molten  iron  from  a  retort  and  pour- 
ing it  into  the  moulds.  Another  employe  of  appellant  had 
charge  of  the  chills,  putting  the  posts  in,  and,  when  the 
feet  were  moulded,  opening  the  chills,  removing  the  moulded 
posts  and  putting  in  other  tubes.  The  work  began  about 
7  o'clock  a.m.,  and  at  9  o'clock  a.  m.  an  intermission  of 
fifteen  minutes  was  allowed  the  workmen  for  rest  and  re- 
freshments. While  the  work  was  in  progress,  and  before 
the  intermission,  the  man  in  charge  of  the  chills  discovered 
that  the  latch  on  the  movable  part  of  one  of  them  was 
broken.  He  removed  it  from  the  fixed  part,  took  it  to  the 
repair  room,  where  it  was  repaired,  and  it  was  replaee<l 
while  the  pourers  were  at  lunch,  and  without  notice  to  them 
of  the  circumstance.  Immediately  after  resuming  work 
after  lunch,  when  appellee  was  in  the  act  of  filling  one  of  the 
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moulds  with  the  molten  iron,  some  of  it  sputtered  out  of  the 
mould,  back  into  his  face  and  eyes,  and  inflicted  the  injury 
complained  of.  It  appears  that  the  appellee  and  others 
engaged  in  the  same  work  were  furnished  by  the  appellant 
with  goggles,  to  be  worn  over  their  eyes  to  protect  them 
from  accidents  of  the  kind  that  happened  to  appellee.  It  is 
the  theory  of  appellee's  case  that  after  the  moulds  became 
thoroughly  heated  there  was  no  danger  from  sputtering 
iron  w^hen  poured  into  the  mould,  and  that  the  use  of  the 
goggles  thereafter  could  be  safely  dispensed  with,  that  after 
the  moulds  had  thus  become  heated  the  man  in  charge  of 
them  removed  the  defective  piece,  cooled  it  off  in  water,  and 
placed  it  back  on  the  rack ;  that  it  was  thus  rendered  dan- 
gerous to  be  used  without  having  the  eyes  covered  with 
goggles,  and  that  it  was  the  duty  of  the  man  in  charge  of  the 
moulds  or  chills  to  notify  appellee  of  the  fact  that  he  had 
taken  out  the  piece  of  the  chill  and  cooled  it  off;  that  he 
failed  to  do  so,  and  that  in  the  matter  of  removing  the  chill 
and  replacing  it,  without  notice  to  appellee,  he  was  a  vice- 
principal;  that,  ^fter  the  mould  was  thus  replaced,  the 
appellee,  without  notice  of  the  presence  of  the  cold  chill, 
undertook  to  pour  the  molten  iron  into  it,  without  using 
the  gobies  over  his  eyes,  when,  on  account  of  its  being 
cold,  the  iron  sputtered  back  and  injured  him;  that  had 
he  been  notified  of  the  condition  of  the  chill  he  would  have 
protected  himself  by  using  the  goggles. 

It  was  essential  to  make  out  his  case  that  the  appellee 
prove  by  competent  evidence:  (1)  That  the  condition  of  the 
chill  removed  from  the  rack  and  repaired  was  changed; 
that  is,  that  it  was  cooled  off  by  the  party  who  removed 
it,  either  with  water,  or  by  some  other  means,  and  then 
replaced;  (2)  that  the  appellee  was  engaged  in  pouring 
molten  metal  in  this  particular  chill  at  the  time  he  was  in- 
jured; (3)  that  the  changed  condition  of  the  chill  was  the 
cause  of  the  molten  metal's  flying  into  appellee's  eyes.  None 
Vol.  42—30 
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of  these  facts  was  established  by  direct  evidence.  Circum- 
stances are  relied  upon  to  establish  each  one  of  them.  No 
witness  testified  that  the  defective  chill  removed  was  thor- 
oughly heated  at  the  time  it  was  taken  off  the  rack,  or 
that  it  was  cooled  by  putting  it  in  water,  or  othermse.  The 
only  persons  having  an  opportunity  of  knowing  the  facts  in 
that  regard  were  the  man  who  removed  it  and  the  machinist 
who  repaired  it.  Each  testified  positively  that  he  did  not 
cool  the  chill,  and  that  at  the  time  it  came  into  his  hands 
it  was  cool  enough  to  handle  with  the  naked  hands,  and  that 
it  was  in  practically  the  same  condition  regarding  heat  when 
put  back  on  the  rack,  after  being  repaired,  that  it  was  be- 
fore it  was  taken  off.  There  was  evidence  that  the  work  of 
moulding  began  in  appellant's  establishment,  on  that  day, 
at  about  7  o'clock  a.  m.,  and  continued  uninterruptedly  until 
the  intermission,  at  9  o'clock  a.m.,  and  that  the  constant 
use  of  the  chills  for  moulding  for  that  length  of  time  would 
thoroughly  heat  them. 

The  evidence  shows  that  there  were  from  one  hundred  to 
two  hundred  moulds  of  different  kinds  in  use  in  the  foundry, 
and  among  them  eighteen  used  for  the  purpose  of  moulding 
the  ball  or  foot  on  the  bedposts;  that  there  were  five  men 
engaged  in  pouring  the  metal  into  all  of  these  chills,  ap- 
pellee being  one  of  the  number,  and  he  was  the  only  witness 
testifying  who  was  engaged  in  this  work.  He  was  wholly 
unable  to  tell  how  many  times  he  or  any  other  person  had 
poured  molten  metal  into  this  particular  chill.  It  was  in 
evidence  that  the  pin,  upon  which  the  latch  caught  that 
held  the  two  pieces  of  the  chill  together,  was  broken,  and,  of 
course,  in  this  condition  the  chill  could  not  be  used.  When 
it  was  so  broken,  and  by  whom  the  fact  was  first  discovered, 
are  not  disclosed  by  the  evidence.  Whether  its  defective 
condition  was  first  discovered  by  the  man  in  charge  of  the 
chills,  or  by  one  of  the  other  four  pourers,  is  a  matter  of 
conjecture. 

There  was  no  testimony  that  the  man  who  repaired  the 
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chill  cooled  it,  and  that  fact  can  not  be  inferred  from  the 
inference  that  the  chill  was  thoroughly  heated  before 
it  was  removed  from  the  rack,  and  was  cool  enough 
for  the  machinist  to  handle  it  with  his  naked  hands 
when  it  reached  him,  within  a  few  minutes  after 
such  removal.  So  that  to  conclude  that  the  chill 
was  cooled  we  must  infer  that  fact  from  the  inference 
of  other  facts  arising  from  this  uncertain  character  of  evi- 
dence. The  same  process  of  reasoning  is  necessary  to  es- 
tablish each  of  the  other  essential  facts.  Neither  the  ap- 
pellee nor  any  other  witness  who  testified  in  the  case  was 
able  to  identify  the  chill  into  which  appellee  was  pouring 
the  metal  when  the  accident  occurred  as  the  one  which  was 
repaired.  As  before  stated,  there  were  eighteen  of  these 
chills  used  to  mould  feet  to  the  bedposts,  and  all  substan- 
tially alike.  The  appellee  did  not  know  which  one  of  the 
eighteen  was  repaired,  nor  was  he'  able  certainly  to  identify 
the  one  into  which  he  was  pouring  the  iron  when  the  acci- 
dent occurred.  He  thought  it  was  the  third  or  fourth  from 
the  end,  on  the  row  next  to  the  cupola.  The  appellant's 
witness,  who  removed  the  chill  for  repairs,  said  he  thought 
it  was  one  of  six  nearest  the  end  on  the  row  that  was  re- 
paired, next  the  cupola,  but  which  one  he  was  unable  to  say. 

The  process  of  reasoning  by  which  the  identity  of  the 
repaired  chill  and  the  one  the  appellee  was  using  when  hurt 
is  established  is  this:  (1)  That  the  broken  chill  was  heated 
and  that  is  to  be  inferred  from  the  fact  that  the  employes 
had  been  pouring  hot  iron  into  the  chills  for  two  hours 
before  the  lunch  hour.  (2)  That  the  heated  chill  had  been 
removed  and  cooled  with  water,'  and  that  is  to  be  inferred 
from  the  inference  that  it  was  heated  when  removed,  and 
in  a  few  moments  afterwards  was  discovered  to  be  cool 
enough  to  handle  with  the  naked  hands.  (3)  Because  molten 
iron  poured  into  a  cold  chill  is  liable  to  cause  the  iron  to 
fly  back  from  the  chill. 

If  the  fact  that  the  chill  had  been  cooled  oflP  after  it 
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was  removed  from  the  rack  were  proved  by  direct  evidence, 
and  was  an  established  fact  in  the  case,  the  probative  value 
of  the  phenomenon  that  the  iron  flew  back  when  poured 
into  this  particular  chill  would  depend  upon  whether  this 
was  the  only  chill  which  exhibited  this  phenomenon  when 
the  iron  was  poured  into  it.  For  anjrthing  appearing  to  the 
contrary  in  the  evidence,  all  of  the  other  chills  may  have 
acted  in  the  same  way.  There  is  no  evidence  as  to  what 
was  exhibited  when  the  iron  was  poured  into  the  other  chills 
after  the  lunch  hour,  and  the  evidence  does  not  disclose  but 
what  there  were  many  other  causes  beside  the  chill's  being 
cold  that  would  cause  the  iron  to  fly  out. 

No  one  questions  but  that  the  facts  necessary  to  make  out 
a  civil  cause  of  action  may  be  established  as  well  by  cir- 
cumstantial evidence  as  by  direct  proof,  and  the  cir- 

6.  cumstances  may  be  such  in  some  cases  as  to  contradict 
and  overcome  the  'direct  and  positive  testimony  of 

witnesses  to  the  contrary. 

Circumstantial  evidence  of  a  fact  consists  in  reasoning 

from  the  facts  which  are  known  or  proved  to  establish  such 

as  are  conjectured  to  exist ;  but  the  facts  relied  upon 

7.  to  establish  the  conjectured  fact  must  be  proved  by 
direct  evidence,  or  known  to  exist.     The  process  is 

fatally  vicious  if  the  circumstances  from  which  we  seek  to 
deduce  the  conclusion  depend  also  upon  conjecture  or  in- 
ference, whether  they  arise  in  a  civil  or  a  criminal  case.  3 
Rice,  Evidence,  §342;  Jenkins  v.  State  (1885),  62  Wis.  49, 
21N.  W.  233. 

In  People  v.  Kennedy  (1865),  32  N.  Y.  141,  Justice  Denio, 
speaking  for  the  court  with  reference  to  this  kind  of  proof, 
said:  **The  logic  upon  which  circumstantial  evidence  is 
based  is  this:  We  know,  from  our  experience,  that  certain 
things  are  usually  concomitant  of  each  other.  In  seeking 
to  establish  the  existence  of  one,  where  the  direct  proof  is 
deficient  or  uncertain,  we  prove  the  certain  existence  of 
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the  correlative"  fact,  and  thus  establish  with  more  or  less 
certainty,  according  to  the  mature  of  the  case,  the  reality 
of  the  principal  fact.  But  the  reasoning  is  a  perfect  fal- 
lacy, if  the  defect  of  proof  which  renders  it  necessary  to 
call  for  the  aid  of  the  coUateral  circumstance  equally  at- 
tached to  such  collateral  circumstance.  It  is  like  the  blind 
leading  the  blind."  When  circumstantial  evidence  is  relied 
upon  to  prove  a  fact,  the  circumstances  themselves  must  be 
proved  and  not  presumed.  Vnited  States  v.  Ross  (1875), 
92  U.  S.  281,  23  L.  Ed.  707 ;  Cunard,  etc.,  Co.  v.  Kelley 
(1903),  126  Fed.  610,  61  C.  C.  A.  532;  United  States  FideU 
ity,  etc.,  Co.  v.  Des  Moines  Nat.  Bank  (1906),  145  Fed.  273, 
74  C.  C.  A.  553;  Asbach  v.  Chicago,  etc.,  R.  Co.  (1888),  74 
Iowa  248,  37  N.  W.  182 ;  Neal  v.  Chicago,  etc.,  R.  Co.  (1905) , 
129  Iowa  5,  105  N.  W.  197,  2  L.  R.  A.  (N.  S.)  905;  Smith 
v.  First  Nat.  Bank,  etc.  (1869),  99  Mass.  605,  97  Am.  Dec. 
59;  Crafts  v.  City  of  Boston  (1872),  109  Mass.  519;  Morley 
V.  Eastern  Express  Co.  (1874),  116  Maiss.  97;  Ruppert  v. 
Brooklyn  Heights  R.  Co.  (1897),  154  N.  Y.  90,  47  N.  E.  971; 
Neal  V.  Chicago,  etc.,  R.  Co.,  supra;  Bowman  v.  Little 
(1905),  101  Md.  273,  61  Atl.  223;  Fields  v.  Missouri  Pac. 
R.  Co.  (1905),  113  Mo.  App.  642,  88  S.  W.  13^;  Philadelphia, 
etc.,  R.  Co.  V.  Henrice  (1880),  92  Pa.  St.  431,  37  Am.  Rep. 
699;  Commonwealth  v.  Webster  (1850),  5  Cush.  295,  52  Am. 
Dec.  711.  Applying  this  rule  to  the  evidence  in  this  case, 
it  fails  to  prove  the  essential  facts  averred  in  appellee's 
complaint. 

Other  questions  are  discussed ;  but,  inasmuch  as  they  will 
probably  not  arise  upon  a  second  trial  of  this  cause,  they  are 
not  considered  or  decided. 

The  judgment  of  the  court  below  is  reversed. 
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City  of  Indianapolis  et  al.  v.  City  Bond 
Company. 

[No.  6^8.    Filed  March  17,  1908.    Rehearing  denied  June  5,  1908. 
Transfer  denied  October  30,  1908.] 

1.  Trial. — Special  Findings. — Facts  Not  Alleged  in  Complaint,— 
Amendments. — Where  a  complaint  to  quiet  title  alleges  that  the 

.  plaintiff,  her  husband  and  a  city  were  the  owners  of  the  land  at 
the  time  a  street  assessment  was  made,  and  the  special  findings 
show  that  such  city  subsequently  to  such  assessment  acquired  its 
title,  such  finding  is  not  without  the  issues,  but  an  amendment 
will  l}e  presumed,    p.  472. 

2.  Election. — Of  Remedies. — street  Assessments. — Liens. — Waiv- 
ers.— Actions  on. — The  maintenance  of  an  action  and  rendition  of 
a  personal  Judgment  against  a  lot  owner  on  his  street  assess- 
ment waiver  (§4294  Bums  1901,  Acts  1899,  p.  237,  §7)  does  not 
affect  the  street  assessment  lien  upon  the  lot,  such  lien  remaining 
until  payment  of  the  assessment    p.  472. 

3.  Taxation. — Tax  Deeds. — Title. — Street  Assessment  Liens.— The 
sale  of  a  lot  for  taxes  and  the  execution  of  a  deed  therefor  do  not 
affect  a  street  assessment  lien  on  such  lot    p.  472. 

4.  Municipal  Cobporations. — Property. — Liens. — Execution  Sales. 
— ^A  lot  which  is  subject  to  a  street  assessment  Hen,  and  which  is 
afterwards  purchased  by  a  municipal  corporation,  can  be  sold  on 
decretal  order,    p.  473. 

Prom  Superior  Court  of  Marion  County  (65,420) ;  Charles 
T.  Hanna,  Special  Judge. 

Cross-complaint  by  the  City  Bond  Company  against  the 
City  of  Indianapolis  and  others.  From  a  decree  for  cross- 
complainant,  the  cross-defendants  appeal.    Affirmed. 

Frederick  E.  Matson  and  Crate  D.  Bowen,  for  appellants. 
S.  M.  Richcreek,  for  appellee. 

ROBY,  C.  J. — This  suit  was  instituted  by  Carrie  H.  Latta, 
one  of  the  appellants,  against  the  Marion  Bond  Company, 
the  Iloosier  Construction  Company  and  Browder  &  Shover, 
partners,  to  quiet  title  to  certain  property  in  tHe  city  of 
Indianapolis,  which  she  had  purchased  at  a  tax-title  sale 
for  $7.64.    The  Hoosier  Construction  Company  and  Browder 
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&  Shover  filed  general  denials.  The  City  Bond  Company, 
which  had  taken  over  the  business  and  succeeded  to  the  rights 
of  the  Marion  Bond  Company,  filed  a  cross-complaint,  al- 
leging therein  that  certain  street  and  sidewalk  improvements 
had  been  made  in  the  vicinit}''  of  said  property,  which  was 
assessed  therefor,  and  that  bonds  which  had  been  issued 
by  the  city  of  Indianapolis  to  cover  the  cost  of  the  assess- 
ment were  owned  by  it,  and  prayed  that  the  lien  of  the 
assessment  against  the  land  be  enforced  and  foreclosed. 
Subsequently  to  the  filing  of  the  cross-complaint  the  city 
of  Indianapolis,  through  its  park  board,  decided  to  build 
a  boulevard  over  and  along  the  property  in  question.  The 
property  was  appraised  at  $1,700,  which  amount  was  paid 
to  Carrie  H.  Latta,  who  executed  a  warranty  d6ed  to  the 
city  for  the  property  and  dismissed  her  suit  to  quiet  title. 
This  action  left  the  city  of  Indianapolis  the  owner  of  the 
property,  while  the  bonds  and  coupons  remained  unpaid. 
The  city  of  Indianapolis  was  made  a  party  defendant  to  the 
cross-complaint.  Carrie  H.  Latta,  Will  H.  Latta  and  the 
city  of  Indianapolis  answered  in  general  denial  to  the  cross- 
complaint.  The  city  filed  its  second  and  third  paragraphs 
of  answer  to  the  cross-complaint.  A  demurrer  to  the  second 
paragraph  was  sustained,  and  the  issues  were  closed  by  a 
reply  in  general  denial  to  the  third  paragraph,  which  al- 
leged that  the  Marion  Bond  Company  had  sued  Frances  M. 
Beck,  who  owned  the  property  when  the  assessment  was 
made,  upon  the  same  coupons,  and  had  recovered  thereon  a 
personal  judgment,  and  averred  that  its  election  to  do  so 
is  a  bar  to  this  suit,  and  a  full  adjudication  of  the  coupon- 
holder's  rights.  The  cause  was  tried  by  the  court,  a  special 
finding  of  facts  had,  and  conclusions  of  law  stated  thereon, 
as  follows :  *  *  That  the  equities  are  with  the  cross-complain- 
ant City  Bond  Company,  that  it  is  entitled  to  have  the  lien 
of  the  assessment  foreclosed  against  the  property  described 
in  the  complaint  and  in  these  findings,  that  it  is  entitled  to 
recover  in  this  cause,  on  its  cross-complaint,  the  sum  of 
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$463.18,  as  principal  and  interest,  and  tke  sum  of  $75  at- 
torneys* fees,  and  to  have  its  lien  foreclosed  and  said  prop- 
erty sold  to  satisfy  the  same  with  interest  and  costs. 

Charles  T.  Hanna,  special  judge." 
That  the  court  erred  in  its  conclusions  of  law  is  the  sin- 
gle assignment  of  error.     It  is  argued .  that  as  it  is  al- 
leged in  the  complaint  that  at  the  time  the  assess- 

1.  ment  was  made   the  title  to  the   property   was  in 
Carrie  H.  Latta  and  her  husband  and  the  city  of 

Indianapolis,  the  finding  of  the  court  that  the  interest  of 
the  city  therein  was  subsequently  acquired  was  outside  the 
issues.  The  assignment  of  errors  does  not  question  the 
sufficiency  of  the  complaint,  and  the  correctness  of  the 
conclusions  of  law  depends  upon  the  facts  found  and  not 
upon  the  allegations  made,  which,  in  the  respect  indicated, 
might  have  been  amended,  and  will  therefore,  in  view  of  the 
issues  presented,  be  regarded  as  amended.  §§403,  404  Burns 
1908,  §§394,  395  R.  S.  1881. 

It  is  contended  that  the  action  of  the  Marion  Bond  Com- 
pany in  suing  Prances  M.  Beck  on  her  personal  waiver 
(§4294  Burns  1901,  Acts  1899,  p.  237,  §7),  and  the 

2.  taking  of  a  personal  judgment  against  her,  was  an 
election  of  remedies.    The  cases  cited  to  sustain  this 

proposition  are  not  in  point.  The  personal  liability  to  which 
resort  was  had  is  ancillary,  and  the  right  to  foreclose 
against  the  property  remains  as  long  as  the  assessment  re- 
mains unpaid.  §§3850,  3853  Burns  1901,  Acts  1891,  p.  137 
§79,  Acts  1899,  p.  451,  §8 ;  Voris  v.  Pittshurg  Plate  Glass 
Co.  (1904),  163  Ind.  599. 

The  lien  of  the  assessment  was  not  destroyed  by  the  tax 

sale.    The  section  of  the  statute  which  declares  that  a  tax 

deed  **  shall  vest  in  the  grantee  an  absolute  estate 

3.  in  fee  simple"  (§10379  Bums  1908,  Acts  1891,  p.  199, 
§205)  defines  the  quality  of  the  estate,  and  does  not 

release  it  from  valid  encumbrances. 

The  last  and  principal  contention  of  appellants  is  that 
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the  property  in  question  cannot  be  sold  on  execution,  since 
it  is  the  property  of  a  public  corporation  held  for  a 

4.  public  or  governmental  purpose.  That  public  prop- 
erty of  such  a  nature  cannot  be  sold  under  legal  proc- 
ess for  the  debts  of  a  city  or  for  assessments  for  public 
improvements,  is  a  well-established  rule  of  law.  But  the 
facts  of  this  case  do  not  bring  it  within  the  rule.  This  plot 
of  ground  was  not  the  property  of  the  city  of  Indianapolis 
when  the  assessment  was  levied.  Frances  M.  Beck  held  the 
property  subject  to  the  lien  for  the  public  improvement. 
Carrie  H.  Latta  held  it  subject  to  the  same  lien.  The 
right  of  foreclosure,  by  the  issuance  of  bonds,  was  trans- 
ferred to  the  bond  company.  The  *city  could  not  by  the 
purchase  of  the  land  obtain  a  greater  estate  in  it  than  that 
possessed  by  the  vendor,  nor  destroy  his  right  to  subject  it 
to  the  payment  of  a  valid  assessment.  It  was  taken  subject 
to  the  same  encumbrances  as  it  was  in  the  hands  of  Carrie 
H.  Latta. 

Judgment  aflSrmed. 
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County  v.  Carnahan  et  al. 

[No.  6^8.    Filed  April  24,  1908.     Rehearing  denied  July  1,  1908. 
Transfer  denied  October  30,  1908.] 

1.  Pleading. — Complaint — 8chool  Supplies. — Auditing  Boards. — 
A  complaint  against  a  school  township  upon  a  warrant  given  for 
school  supplies  must  allege  that  the  articles  enumerated  were  use- 
ful, suitable,  necessary  and  used  for  the  purpose  of  the  school 
township,  the  auditing  board  law  (Acts  1897,  p.  222)  malsing  no 
change  in  such  requirements,    p.  470. 

2.  Limitation  of  Actions. — Amended  Complaint, — New  Cause. — 
School  Warrants, — Ooods  Sold  and  Delivered. — Where  an  action 
was  brought  on  a  school  warrant  properly  approved  by  the  board 
of  commissioners  under  the  auditing  board  law  (Acts  1897,  p. 
222),  the  filing  of  an  amended  complaint  for  goods  sold  and 
delivered  does  not  state  a  new  cause  of  action  subject  to  the  bar 
of  the  statute  of  limitations,  where  such  statute  did  not  consti- 
tute a  bar  at  the  time  of  filing  the  original  complaint,    p.  476. 
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M.  Limitation  of  Actions.  —  Complaint.  —  .1  mcndmcnts.  —  Xcic 
Cause. — Where  an  ameDduient  i»  made  to  a  complaint,  containing 
a  cause  of  action  not  contained  in  the  original  complaint  the 
statute  of  limitations  relates  to  the  time  of  the  amendment  and 
not  to  the  time  of  filing  the  original  complaint,    p.  477. 

4.  BiLii9  AND  Notes. — Township  Warrants, — ^A  township  warrant 
does  not  In  any  respect  constitute  a  bill  or  a  note,  and  does  not 
show  a  prima  facie  liability  against  the  township,    p.  478. 

5.  Limitation  op  Actions. — Amendments, — Character  of, — Former 
Adjudication, — ^The  statute  of  limitations  constitutes  a  bar  to  a 
cause  of  action  stated  in  an  amended  complaint,  where  a  judgment 
on  the  original  complaint,  not  barred  by  the  statute,  could  not  be 
pleaded  as  a  former  adjudication  of  the  cause  set  out  in  the 
amended  complaint,    p.  478. 

6.  Judgment.— Former  Adjudication, — Township  Warrants. — Ooads 
Sold  and  Delivered, — ^A  Judgment  on  a  toiRnaship  warrant  is  a 
bar  to  an  action  for  goods  sold  and  delivered,  where  the  goods  In 
both  cases  are  the  same.    p.  479 

7.  Contracts. — Oral, — Written. — Merger. — Bales. — Toxonship  War- 
rants.— ^An  oral  contract  for  the  sale  of  goods  to  a  school  town- 
ship is  not  merged  into  the  written  warrant  issued  therefor, 
such  warrant  being  insufficient  of  Itself  as  a  payment  or  as  a 
foundation  for  a  legal  liability,    p.  480. 

Prom  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  Magnus  J.  Camahan  and  others  against  Mitch- 
elltree  School  Township  and  another.  From  a  judgment  for 
plaintiflP,  defendants  appeal.    Affirmed. 

Brooks  i&  Brooks,  for  appellants. 

W.  R,  Gardiner,  C.  K.  Tharp,  C,  G.  Gardiner  and  R,  S. 
Palmer,  for  appellees. 

Rabb,  J. — On  December  6,  1898,  the  trustee  of  appellant 
township  executed  to  appellees  a  township  warrant  as  evi- 
dence of  an  indebtedness  of  the  school  township  to  appellees 
for  material  and  furniture  purchased  by  said  trustee  from 
appellees,  and  used  by  said  trustee  in  the  construction  and 
equipment  of  a  schoolhouse  in  said  township.  The  warrant 
was  in  the  following  terms: 

**$425.  State  of  Indiana,  Martin  county. 

Mitchelltree  township,  in  the  county  and  State  afore- 
said, will  pay  to  the  order  of  M.  J.  Carnahan  &  Co., 
Loogootee,  Indiana,  $425  out  of  the  special  school  fund 
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for  building  material  for  schoolhouse,  District  No.  2, 
payable  at  Martin  County  Bank  of  Shoals  on  or  before 
December  6,  1900,  value  received,  waiving  valuation  and 
appraisement  laws  of  the  State  of  Indiana,  with  interest 
thereon  at  the  rate  of  eight  per  cent  per  annum  from 
December  6, 1898,  until  paid  and  attorneys'  fees.  Dated 
December  6,  1898. 

Per  I.  T.  Carothers,  trustee  of  Mitchelltree  township, 
Martin  county,  Indiana.'' 

This  warrant  was  assigned  by  appellees  to  one  Hall,  who 
on  February  1,  1902,  instituted  an  action  on  the  warrant. 
The  complaint  avers  the  execution  of  the  warrant,  and  that 
it  was  given  for  goods  sold  and  delivered,  received  and 
used,  by  the  appellant,  the  warrant  being  made  a  part  of 
the  complaint.  The  complaint  also  avers  that  the  board 
of  commissioners  of  the  county  of  Martin,  sitting  as  a  board 
for  the  purpose  of  auditing  claims  and  warrants  against 
the  various  townships  of  said  county,  "did  investigate  and 
learn  for  what  purpase  said  warrant  was  drawn,  whether 
it  was  a  proper  and  legal  charge  against  the  special  school 
fund  of  the  defendant,  whether  the  articles  for  which  said 
warrant  was  drawn  were  within  the  proper  and  legitimate 
purpose  of  said  defendant,  whether  the  defendant  had  use 
therefor,  whether  the  amount  named  in  said  warrant  was  a 
reasonable  compensation  for  the  articles  furnished,  and 
whether  there  was  any  occasion  for  the  purchase  of,  or  con- 
tracting for  the  same,  and  did  audit  said  claim  and  approve 
the  same  as  to  the  amount  of  said  warrant,  and  did  then, 
as  evidence  thereof,  write  and  stamp"  its  approval  on  the 
face  of  said  warrant.  A  copy  of  the  approval  is  made  an 
exhibit  of  the  complaint. 

A  demurrer  was  overruled  to  this  complaint,  issue  formed 
thereon,  a  trial  had,  resulting  in  a  finding  and  judgment 
in  favor  of  the  plaintiff  for  the  amount  of  his  claim,  and 
an  appeal  to  the  Supreme  Court  taken,  where  the  cause  was 
reversed  for  error  in  overruling  the  demurrer  to  the  com- 
plaint. The  case  is  reported  as  Mitchelltree  School  Tp.  v. 
Ball  (1904),  163  Ind.  667,   • 
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The  complaint  proceeded  upon  the  idea  that  the  act  of 

March  8,  1897  (Acts  1897,  p.  222),  had  bo  far  modified  the 

rules  of  pleading  and  proof  in  actions  of  this  char- 

1.  acter  as  to  make  the  action  of  the  board  of  county 
commissioners,  in  auditing  township  warrants,  take 

the  place  of  averments  in  the  complaint  and  proof  on  the 
trial  that  the  articles  for  which  the  warrant  was  issued  were 
received,  accepted  and  used  by  the  township,  and  that  they 
were  suitable,  useful  and  necessary  for  the  purpose  of  the 
township,  and  were  of  the  reasonable  value  charged  for  the 
same,  as  required  by  the  law  as  it  had  been  declared  in  the 
cases  of  Boyd  v.  Mill  Creek  School  Tp.  (1888),  114  Ind.  210, 
Bloomington  School  Tp.  v.  National  School  Furnishing  Co. 
(1886),  107  Ind.  43,  Union  School  Tp.  v.  First  Nat.  Bank, 
etc.  (1885),  102  Ind.  464,  State,  ex  rel,  v.  Hawes  (1887),  112 
Ind.  323,  Reeves  School  Tp.  v.  Dodson  (1885),  98  Ind.  497, 
and  numerous  other  cases.  The  court  held  that  this  was  a 
mistaken  view,  and  that  the  rule  of  pleading  and  proof  in 
this  class  of  cases  remained  unchanged,  and  that  the  com- 
plaint was  bad  for  lack  of  the  averments  that  the  articles 
for  which  the  warrant  was  issued  were  suitable,  useful  and 
necessary  for  the  purpose  of  the  school  township. 

The  case  was  reversed,  with  instructions  to  the  court  be- 
low to  sustain  the  demurrer  to  tlie  complaint,  and  for  further 
proceedings  not  inconsistent  with  the  opinion.    Upon 

2.  the  return  of  the  case  to  the  lower  court  the  appellees 
filed  a  petition  averring  the  reassignment  to  them  of 

the  warrant  by  appellee  Hall,  and  asking  to  be  substituted 
as  parties  plaintiff,  with  leave  to  file  amended  and  substi- 
tuted complaint,  which  leave  was  granted,  and  appellees 
filed  on  May  2,  1905,  their  amended  and  substituted  com- 
plaint, based  on  a  common  count  for  goods  sold  and  de- 
livered, with  a  bill  of  particulars  of  the  goods  sold,  and 
averring  that  they  were  sold  by  the  appellees  to  the  appel- 
lant to  be  used,  and  that  they  were  used,  in  the  construction 
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and  equipment  of  a  sehoolhouse  for  the  appellant  township ; 
that  the  same  were  suitable,  useful  and  necessary  in  the  con- 
struction and  equipment  of  said  schoolhouse ;  that  on  Decem- 
ber 6,  1898,  the  trustee  executed  to  the  appellees  the  warrant 
set  out  in  the  original  paragraph  of  the  complaint. 

To  this  complaint  appellant  answered  that  appellee's  cause 
of  action  did  not  accrue  within  six  years  from  the  date  of 
the  filing  of  the  amended  complaint.  To  this  answer  a 
demurrer  was  sustained,  and  this  ruling  of  the  court  pre- 
sents one  of  the  questions  arising  in  this  cause,  it  being  the 
contention  of  the  appellant  that  the  amended  complaint  set 
up  a  new  and  different  cause  of  action  from  that  contained 
in  the  original  complaint,  and  that  therefore  the  amendment 
would  not  relate  back  to  the  date  of  the  filing  of  the  original 
complaint.  There  is  no  controversy  as  to  the  rule  of  law 
proper  to  apply  to  the  case.     It  is  well  settled  that,  if  an 

amended  complaint  brings  into  the  case  a  new  and 
3.     substantially  different  cause  of  action  from  the  one 

originally  declared  upon,  the  filing  of  the  original 
action  will  not  stop  the  running  of  the  statute  of  limita- 
tions, and  that  it  will  continue  until  the  date  of  the  filing 
of  the  amended  complaint,  but  if  the  amendment  does  not 
present  a  substantially  different  cause  of  action  from  that 
originally  declared  upon  it  relates  back  to  the  date  of  the 
filing  of  the  original  complaint.  The  difficulty  arises  in  this 
case  in  the  application  of  the  rule.  We  are  called  upon  to 
determine  here  whether  there  is  a  substantial  variance  be- 
tween the  cause  of  action  declared  upon  in  the  original  com- 
plaint and  that  declared  upon  in  the  amended  complaint.  It 
seems  to  us  that  there  can  b^  no  doubt  that  the  appellees 
would  have  the  right,  upon  the  sustaining  of  the  demurrer 
to  their  original  complaint,  to  amend  that  complaint  to  make 
it  sufficient  upon  the  theory  upon  which  it  was  predicated. 
The  appellees  would  have  the  right  by  amendment  to  aver 
in  their  complaint  that  the  goods  for  which  the  warrant  was 
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issued  were  suitable,  useful  and  necessary  for  the  purpose 
of  the  township,  and  that  such  amendment  would  be  carried 
back  to  the  date  of  the  filing  of  the  original  complaint ;  and 
that,  notwithstanding  the  fact  that  the  appellees'  cause  of 
action  was  imperfectly  stated,  yet  all  matters  that  might 
have  been  litigated  upon  an  amended  and  sufficient  com- 
plaint based  upon  the  warrant  are  properly  within  the  lis 
pendens  of  the  complaint  as  originally  filed,  although  the 
complaint,  at  the  time  it  was  originally  filed,  was  not  suflS- 
cient,  because  it  imperfectly  stated  the  facts  necessary  to 
make  out  a  cause  of  action. 

A  township  warrant  is  an  anomalous  kind  of  contract.    It 
is  not  a  promissory  note  in  any  sense  of  the  word.    Stand- 
ing alone  it  creates  no  liability  against  the  township, 

4.  and  in  order  to  sustain  an  action  based  upon  it  the 
complaint  must  show  by  proper  averment  what  it  was 

given  for,  and  if  for  goods  of  any  character,  that  they  were 
suitable,  useful  and  necessary  for  the  township,  and  that 
the  township  received  and  used  them.  In  this  case,  to  make 
out  the  appellees'  case  against  the  school  township  upon  the 
warrant  set  forth  in  the  original  complaint,  it  was  nec- 
essary that  the  complaint  allege  and  the  proof  show  sub- 
stantially every  fact  that  would  have  to  be  alleged  and 
shown  in  an  action  on  an  account  for  the  same  goods  sold 
and  delivered  by  appellees  to  the  township. 

In  the  case  of  Nelson  v.  First  Nat  Bank  (1903),  139  Ala. 

578,  36  South.  707,  101  Am.  St.  52,  in  reference  to  this 

question  it  is  said:    **It  seems  to  be  the  settled  rule 

5.  that  the  amendment,  in  order  to  come  within  the  doc- 
trine of  relation  back*  to  the  commencement  of  the 

suit,  must  be  a  varying  form  or  expression  of  the  claim  or 
cause  of  action  sued  on,  and  the  subject-matter  of  the  amend- 
ment wholly  within  the  lis  pendens  of  the  original  suit.  If 
the  matter  introduced  by  way  of  amendment  introduces  a 
new  claim  or  cause  of  action,    *    *    *    requiring  a  different 
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character  of  evidence  for  its  support,  and  afiEording  a  differ- 
ent defense  from  that  originally  presented,  it  will  not  relate 
back  to  the  commencement  of  the  suit." 

We  understand  the  term  lis  pendens,  as  used  here,  to  mean 
the  matters  presented  for  adjudication  by  the  original  com- 
plaint, and  of  which  the  defendant  is  bound  to  take  notice. 
In  determining  whether  an  amendment  relates  back  to  the 
commencement  of  the  action,  so  as  to  arrest  the  statute  of 
limitations  at  that  time,  this  court  says  in  the  case  of  Shirk 
V.  Coyle  (1891),  2  Ind.  App.  354:  **In  general,  amendments 
to  complaints  relate  to  the  time  of  the  commencement  of  the 
action,  but  where  a  new  and  independent  right  is  brought 
in  by  amendment,  in  applying  the  statute  of  limitations 
reference  must  be  had  to  the  time  of  the  amendment.  *  *  * 
In  determining  this  question,  however,  we  must  look  to  the 
substantial  nature  of  the  claim  so  introduced  into  the  action, 
and  not  to  the  formal  manner  in  which  it  is  declared  upon 
as  the  basis  of  a  legal  liability."  Jeffersonville,  etc.,  R.  Co, 
V.  Hendricks  (1872),  41  Ind.  48;  Chicago,  etc.,  R.  Co.  v. 
Bills  (1889),  118  Ind.  221;  Ohio,  etc.,  R.  Co.  v.  Stein  (1894), 
140  Ind.  61;  Indianapolis  St.  R.  Co.  v.  Fearnanght  (1907), 
40  Ind.  App.  333;  Terre  Haute,  etc.,  R.  Co.  v.  Zehner 
(1906),  166  Ind.  149,  3  L.  B.  A.  (N.  S.)  277. 

If  an  adjudication  on  the  original  complaint  would  bar 
an  action  on  the  matters  set  up  in  the  amendment,  or  vice 
versa,  then  the  amendment  relates  back  to  the  date  of  the 
commencement  of  the  action ;  otherwise  it  does  not. 

Here  we  think  it  clear  that  an  adjudication  based  upon 

the  township  warrant  set  forth  in  the  original  complaint 

would  be  a  complete  bar  to  an  action  on  an  account 

6.  set  forth  in  the  amended  complaint,  and  that  an  ad- 
judication upon  the  amended  complaint  would  also  be 
a  complete  bar  to  any  action  on  the  warrant.  This  being 
true,  the  demurrer  was  properly  sustained  to  the  answer. 
Terre  Haute,  etc.,  R.  Co.  v.  Zehner,  supra. ' 
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It  is  also  urged  that  the  complaint  is  bad  for  the  reason 

that  it  show's  upon  its  face  that  the  oral  contract  sued  upon 

was  merged  in  the  written  instrument.    We  think  this 

7.  point  is  not  well  taken.  The  complaint  does  not  show 
any  merger  of  the  oral  contract;  it  simply  shows  the 
issuance  of  the  township  warrant  by  the  township  trustee 
for  the  amount  of  the  debt  owing  by  the  township  to  the 
appellees.  This  is  not  a  merger  of  the  contract  by  which 
the  goods  were  sold  by  appellees  to  the  township,  nor  does 
it  amount  to  a  payment  of  the  account.  It  is  not  even 
prima  facie  evidence  of  payment.  These  are  the  only  ques- 
tions arising  in  the  record. 

The  judgment  is  affirmed. 


Belk  et  al.  v.  Fossler  et  ax.. 

[No.  6,973.    Filed  November  5,  1908.] 

1.  Appeal. — Vacatiotk — Parties. — Ib  vacation  appeals,  a  party  ap- 
pealing must  name,  aa  appellants,  all  of  his  coparties  to  the  Judg- 
ment   p.  481. 

2.  Samb. — Vacation, — Parties. — All  parties  entitled  to  appeal  from 
a  judgment  must  be  made  appellants  in  a  vacation  appeal,   p.  481. 

3.  Same.  —  Vacation. — Parties, — Plaintiffs. — Cross-Complainants.-^ 
Where  plaintiffs  sue  several  defendants  for  the  foreclosure  of  a 
mortgage,  obtaining  a  decree  against  all  of  them,  and  some  of 
the  defendants  file  cross-complaints  naming  the  plaintiffs  and 
their  codefendants  as  cross-defendants,  a  cross-complainant  against 
whom  Judgment  was  rendered  on  the  cross-complaint  in  taking  a 
vacation  appeal,  should  name  the  defendants  in  the  original  suit 
as  co&ppellants.    p.  482. 

Prom  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Suit  by  Charles  Fossler  and  others  against  Tacey  B.  Belk 
and  others.  Prom  a  decree  for  plaintiffs,  and  the  cross- 
defendants,  defendant  and  cross-complainant  Lovejoy  ap- 
peals. On  motion  to  dismiss  appeal.  Motion  overruled. 
(Por  decision  on  merits,  se^  —  Ind.  App.  —  .) 
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Charles  E,  Hale  and  Frank   V.  Outhrie,  for  appellant 
Lovejoy. 
Antrim  &  McClintic  and  Myers  &  Yarlott,  for  appellees. 

Hadley,  J. — Appellees  sued  appellants  on  a  note  and 
mortgage,  asking  for  a  personal  judgment  against  appellant 
Tacey  B.  Belk,  and  for  a  decree  of  foreclosure  against 
all  of  the  defendants.  Bach  of  the  defendants  answered 
said  complaint  by  a  general  denial  and  two  set  up  af- 
firmative matter.  Appellants  Lovejoy,  Belk  and  Bird  each 
filed  a  cross-complaint  against  plaintiffs  and  their  codefend- 
ants.  Issues  were  joined  and  trial  had  upon  said  complaint 
and  cross-complaint,  and  judgment  rendered  in  favor  of 
appellees  for  a  personal  judgment  against  appellant  Belk 
and  a  decree  against  all  of  the  other  defendants,  foreclosing 
the  mortgage  and  declaring  appellees'  mortgage  to  be  prior 
to  all  other  mortgages  set  up  in  the  difiEerent  cross-com- 
plaints. Judgment  was  also  rendered  in  favor  of  all  of  the 
defendants  against  their  codefendant  Lovejoy,  upon  her 
cross-complaint.  Said  Lovejoy  prosecutes  this  appeal,  join- 
ing her  codef endants  as  appellants,  and  making  the  plaintiffs 
in  the  original  suit  appellees. 

Motion  has  been  made  to  dismiss  the  appeal  for  the  rea- 
son that  all  of  the  appellants  except  Lovejoy  should  have 
been  made  appellees.    This  is  a  vacation  appeal,  and 

1.  it  is  well  settled  that  in  vacation  appeals  a  party  ap- 
pealing must  make  all  of  his  coparties  to  the  judgment 

coappellants  in  the  appeal,  giving  proper  notice  to  such 
appellants  of  such  appeal.  This  proposition  is  not  disputed, 
and  the  determination  of  the  question  at  issue  hinges  upon 
who  are  coparties. 

In    the    case    before    us,    appellees    obtained    a    decree 

against  all  of  the  defendants  upon  every  contested  issue.    To 

this  decree  all  of  the  appellants  were  coparties,  and 

2.  from  it  each  of  said  parties  had  the  right  of  appeal. 
The  appellants,  other  than  Lovejoy,  obtained  judg- 

VoL.  42—31 
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ment  in  their  favor  against  appellant  Lovejoy.  Prom  this 
only  Lovejoy  had  the  right  of  appeal,  and  from  this  some- 
what complicated  situation  it  is  rather  diflScult  to  apply  the 
role  of  appeals  as  before  laid  down.  The  true  and  equitable 
test  would  seem  to  be  the  rule  as  laid  down  in  some  of  the 
decisions,  ''that  all  parties  who  are  entitled  to  appeal  from 
the  judgment  must  be  joined  as  coappellants  in  one  and  the 
same  appeal."  Wood  v.  Clites  (1895),  140  Ind.  472;  Led- 
better  v.  Winchel  (1895),  142  Ind.  109;  Gregory  v.  Smith 
(1894),  139  Ind.  48;  Lee  v.  Mozingo  (1896),  143  Ind.  667. 

It  is  true  that  the  application  of  this  rule  may  sometimes 

present  a  case  like  the  present  one,  where  appellants  may  be 

interested  in  preserving  the  judgment  instead  of  re- 

3.  versing  it;  but  in  such  case  such  appellants  may 
refuse  to  join,  and  may  ask  that  the  judgment  be 
aflSrmed  and  thus  protect  their  interests.  On  the  other 
hand,  the  right  to  an  appeal  must  be  given  everyone,  as 
there  can  be  but  one  appeal  taken  from  one  judgment,  and 
in  this  case  each  of  said  appellants  has  the  right  to  appeal 
from  the  judgment  rendered  against  him.  If  he  has  not 
been  made  an  appellant  his  right  to  appeal  is  lost. 

In  judgments  like  the  present,  where  the  same  party  has 
won  and  lost,  all  of  the  rights  of  such  party  can  be  pro- 
tected by  making  him  an  appellant,  while  all  of  his  rights 
would  not  be  protected  by  making  him  an  appellee.  In  this 
case  the  assignment  of  errors  assails  the  whole  judgment; 
that  is,  it  assigns  errors  in  the  court  in  overruling  demurrers 
to  the  original  complaint,  as  well  as  other  errors.  In  such 
ease  all  of  the  parties  who  were  coparties  to  the  judgment 
with  the  party  taking  the  appeal  should  be  made  appellants 
and  properly  served  with  notice,  even  though  the  same  judg- 
ment was,  in  some  particular,  in  favor  of  such  coappeUants. 

Motion  to  dismiss  overruled. 
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ScHMiDy  Guardian,  v.  Indiana  Travelers 
Accident  Association. 

[No.  6.454.    Filed  November  17,  1908.] 

1.  INSUBANCEL — Accidetii. — Injuries  from  Intentional  Acta. — In- 
juries occasioned  as  the  direct  result  of  intentional  acts  are  not 
produced  by  accidental  means  within  the  terms  of  an  accident 
insurance  policy,    p.  494. 

2.  Same.  —  Accident.  —  Intentional-Act  Clause. — Application  of,  to 
Fatal  Injuries. — ^An  accident  poli<^  providing  that  the  company 
shall  not  be  liable  for  injuries  or  death  **from  any  of  the  follow- 
ing causes:  •  •  •  injury  resulting  from  the  intentional  act 
of  the  insured,**  excludes  liability  on  account  of  death  resulting 
from  intentional  acts,  as  well  as  injuries  resulting  therefrom, 
p.  494. 

3.  WoBDB  AND  Phbases. — '*Accident." — "Accidental  Means." — Insur- 
ance.— ^The  word  "accident,"  as  used  in  accident  insurance  pol- 
icies, imports  an  event  that  occurs  without  one*s  foresight  or 
expectation ;  and  an  injury  is  caused  by  "accidental  means"  when 
produced  by  something  unforeseen,  unexpected  and  unusual, 
p.  495. 

4.  lufBVBAifCE,'— Accident. — Violence.— An  accident  policy  covering 
"physical  bodily  injuries  through  external,  violent  and  accidental 
means"  embraces  only  those  injuries  caused  by  the  concurring 
elements  of  force  and  accident,    p.  495. 

5.  Same. — Accident. — Usual  Acts. — Injuries  resulting  from  ordi- 
nary acts,  though  the  result  of  such  acts  was  unexpected,  if  no 
unusual  circumstances  intervene,  cannot  be  regarded  as  result- 
ing from  accident  within  the  meaning  of  an  accident  policy, 
p.  496. 

6.  Same. — Accident. — Accidental  Means. — Paralysis  of  Heart  from 
Exertion. — ^Death  from  heart  paralysis,  caused  by  carrying  bag- 
gage up  a  long  flight  of  stairs,  in  a  rarefied  atmosphere,  is  not 
brought  about  by  "accidental  means,**  and  is  not  within  the 
terms  of  an  accident  policy  covering  death  from  "accidental 
means."    p.  498. 

Prom  Superior  Court  of  Marion  County  (70,983) ;  Vinson 
Carter,  Judge. 

Action  by  Matilda  Schmid,  as  guardian,  against  the  Indi- 
ana Travelers  Accident  Association.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed, 
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Wilson  &  Townley,  for  appellant. 

McMaster  &  Hedrick  and  Scott  &  Scott,  for  appellee. 

CoMSTOOK,  J. — ^Action  by  appellant  against  appellee  upon 
a  contract  of  insurance  issued  by  appellee  to  B.  Prank 
Schmid,  in  which  appellee  agreed,  with  certain  exceptions, 
that  should  said  Schmid  sustain  a  bodily  injury  through 
external,  violent  and  accidental  means,  which  injury  should 
result  in  death,  appellee  would  be  liable  to  Schmid 's  benefi- 
ciaries in  a  certain  sum.  Appellant  in  her  complaint  sets  out 
Schmidts  death,  and  the  cAuse  thereof,  together  with  certain 
facts  and  circumstances  connected  therewith,  and  claims  that 
such  death,  upon  the  showing  of  such  allegaticMis,  was  a 
death  from  injuries  sustained  through  external,  viol^it  and 
accidental  means,  and  that  appellee  was  liable  therefor  under 
the  terms  of  its  contract. 

Appellee  demurred  to  said  complaint,  upon  the  ground 
that  the  same  did  not  state  facts  suiBcient  to  constitute  a 
cause  of  action,  which  demurrer  the  court  sustained,  and 
appellant  refusing  to  plead  further,  judgment  was  rendered 
against  her  for  costs.  The  correctness  of  the  ruling  of  the 
court  is  the  only  error  assigned. 

The  policy,  and  the  application  and  by-laws  of  the  asso- 
ciation, which  are  made  a  part  thereof,  are  set  forth  as 
exhibits  to  the  complaint.  So  far  as  material  to  the  solu- 
tion of  the  legal  questions  presented,  the  provisions  of  such 
policy  are  as  follows: 

**No  claim  of  any  character  shall  ever  accrue  upon  this 
contract,  unless  it  arises  from  physical  bodily  injury, 
through  external,  violent  and  accidental  means,  while 
this  contract  is  in  force,  and  then  only  when  the  injur>' 
shall,  independently  of  all  other  causes,  immediately 
and  wholly  disable  the  insured  from  performing  any 
and  every  kind  of  business  pertaining  to  his  occupation 
as  above  stated.  *  *  *  This  certificate  of  insurance 
does  not  cover  injuries  nor  death  for  which  there  is*  no 
visible  mark  upon  the  body  of  the  insured ;  nor  death 
nor  injury  from  any  of  the  following  causes :  disease  or 
bodily  inifirmity,  or  acts  committ^  by  the  insured, 
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while  under  mental  aberration,  fits,  insanity,  rupture, 
vertigo,  walking  in  sleep,  narcotics,  intoxication,  surg- 
ical treatment,  sun-stroke,  freezing,  voluntarily  taking 
poison,  handling  or  using  dynamite  or  other  explosives, 
riots  or  war,  quarreling,  dueling,  wrestling,  fighting, 
gymnastic  sports,  voluntary  exposure  to  unnecessary 
danger,  injury  resulting  from  the  intentional  act  of  the 
insured  or  other  persons,  or  received  while  engaged  in 
any  unlawful  act,  or  while  in  any  gambling  house,  or 
house  of  ill-fame,  or  house  of  assignation,  or  any  place 
prohibited  by  law;  nor  shall  it  cover  suicide,  whether 
the  person  is  sane  or  insane. ' ' 

The  following  are  the  allegations  of  the  complaint  with 
reference  to  the  manner  of  Schmid 's  death:  **The  plaintiff 
further  says,  that  on  or  about  December  27,  1905,  while  said 
policy  was  in  full  force  and  effect,  said  B.  Prank  Schmid 
was  killed  by  external,  violent,  and  accidental  means,  in  the 
manner  following:  That  up  to  and  prior  to  said  date  last 
named,  and  for  a  long  time  anterior  thereto,  said  B.  Frank 
Schmid  was  a  resident  of  the  city  of  Indianapolis,  and  a 
citizen  of,  and  domiciled  in,  the  State  of  Indiana;  that  said 
city  last  named  is  located  about  seven  hundred  feet  above 
sea-level ;  that  a  few  days  prior  to  December  27,  1905,  said 
Schmid  left  Indianapolis  on  a  journey  to  Colorado  Springs, 
in  the  state  of  Colorado,  on  business,  and  traveled  by  rail- 
way directly  from  Indianapolis  to  Colorado  Springs;  that 
said  city  of  Colo^ado  Springs  is  about  six  thousand  feet  above 
the  sea-level;  that  said  journey  covered  —  hours,  and  was 
tedious  and  confining;  that  said  Schmid,  at  the  time,  was 
over  fifty  years  of  age;  that  he  arrived  at  said  Colorado 
Springs  on  the  evening  of  December  27,  1905 ;  that  he  left 
the  railway  station,  carrying  in  each  hand  a  traveling  bag 
or  satchel ;  that  he  went  directly  to  the  Antlers  hotel  in  said 
city  of  Colorado  Springs,  said  hotel  being  located  on  an  ele- 
vation in  said  city ;  that  said  Schmid,  in  going  to  said  hotel 
from  the  train  and  station,  ascended  a  flight  of  one  hundred 
steps  leading  to  said  hotel,  beinsr  the  usual  method  of  ap- 
proach by  pedestrians ;  that  he  walked  from  the  top  of  said 
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steps  into  the  lobby  of  said  hotel;  that  immediately  after 
entering  the  hotel  he  suddenly  fell  forward  to  the  floor,  and 
expired  in  a  few  moments;  that  the  death  of  said  Schmid 
was  due  to  the  circulatory  failure  and  paralysis  of  the  heart, 
caused  by  the  high  altitude  and  unusual  strain  on  the  heart, 
occasioned  by  the  muscular  exertion  in  climbing  said  steps, 
under  such  circumstances,  in  such  a  rarefied  atmosphere; 
that  said  circulatory  failure  and  paralysis  of  the  heart,  which 
resulted  in  Schmid 's  death,  would  not  have  occurred  under 
ordinary  circumstances;  that  said  Schmid 's  heart  was  sound, 
to  the  extent  that  it  would  have  proved  adequate  and  suflS- 
cient  under  ordinary  circumstances,  for  many  years;  that 
said  circulatory  failure  or  paralysis  of  the  heart  was  caused 
solely  by  the  unusual  and  extraordinary  strain  to  which  it 
was  subjected,  as  a  result  of  climbing  said  steps,  while  carry- 
ing said  satchels,  which  were  of  considerable  weight,  com- 
bined with  the  effect  of  such  rarefied  atmosphere,  to  which 
said  Schmid  was  unaccustomed.  Plaintiff  further  says  that 
upon  the  occurrence  of  said  circulatory  failure  or  paralysis  of 
the  heart,  as  aforesaid,  and  prior  to  his  death,  there  appeared 
upon  the  face  of  Schmid  a  marked  and  unusual  pallor,  and 
thereupon  said  Schmid  fell,  as  aforesaid,  to  the  floor  of  said 
hotel ;  that  in  falling  said  Schmid  struck  his  head  violently 
against  the  floor,  causing  a  cut  or  laceration  upon  his  fore- 
head ;  that  the  death  of  said  Schmid  occurred  several  mo- 
ments after  said  fall ;  that  said  fall  and  the  violent  striking  of 
his  head  against  the  floor,  as  aforesaid,  contributed  to  cause 
his  death ;  that  said  death  resulted  from  the  combined  effect 
of  circulatory  failure  or  paralysis  of  the  heart,  and  the 
violent  striking  of  his  head  against  said  floor,  as  the  result  of 
said  fall,  as  hereinbefore  set  forth.''  It  is  further  alleged 
that  timely  and  due  notice  of  and  the  particulars  of  Schmid 's 
death  were  given,  and  that  appellee  denied  liability;  that 
the  beneficiaries  named  in  the  policy  were  the  minor  children 
of  said  Schmid,  and  that  appellant  is  their  guardian. 

The  question  for  determination  is  whether  the  death  of 
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Schmid  was  the  result  of  accidental  means  within  the  provi- 
sion of  the  policy.  It  is  claimed  by  appellant,  that  where 
'*the  performance  of  intentional  acts  is  followed  by  a  re- 
sult which  is  not  the  natural  and  probable  consequence  of 
those  acts;  that  where  the  result  is  altogether  out  of  the 
ordinary,  and  could  not  reasonably  have  been  anticipated  or 
expected,  such  a  result  is  regarded  as  having  taken  place  by 
accidental  means;  that  the  present  case  is  clearly  one  of 
the  latter  class;  that  Schmid 's  death  resulted  from  heart 
paralysis,  occasioned  by  a  strain  upon  the  heart,  which  was 
the  altogether  unusual  and  unexpected  result  of  muscular 
exertion,  under  the  circumstances  described  in  the  complaint ; 
that  neither  the  strain  upon  the  heart,  nor  heart  paralysis, 
was  the  natural  or  probable  consequence  of  such  exertion; 
that  such  results  could  not  reasonably  have  been  anticipated 
or  expected — Whence  the  death  must  be  regarded  as  acci- 
dental.'' Horsfall  v.  Pacific  Mut.  Life  Ins,  Co,  (1903),  32 
Wash.  132,  72  Pac.  1028,  63  L.  B.  A.  425,  98  Am.  St.  846; 
Rustiii  V.  Standard  Life,  etc,  Ins.  Co.  (1899),  58  Neb.  792, 
79  N.  W.  712,  46  L.  R.  A.  253,  76  Am.  St.  136;  Martin  v. 
Travelers  Ins.  Co.  (1859),  1  P.  &  P.  505;  Atlantic  Accident 
Assn.  V.  Alexander  (1898),  104  Ga.  709,  30  S.  E.  939,  42  L. 
R.  A.  188;  Rodey  v.  Travelers  Ins,  Co.  (1886),  3  Johnson 
(N.  Mex.)  316,  9  Pac.  348;  Miller  v.  Fidelity  &  Casualty 
Co.  (1899),  97  Ped.  836;  Western  Commercial,  etc.,  Assn, 
V.  Smith  (1898),  85  Ped.  401,  29  C.  C.  A.  223,  40  L.  R.  A. 
653;  United  States  Mut.  Accident  Assn.  v.  Barry  (1889), 
131  U.  S.  100,  9  Sup.  Ct.  755,  33  L.  Ed.  60 ;  Bailey  v.  Inter- 
state  Casualty  Co.  (1896),  40  N.  Y.  Supp.  513;  American 
Accident  Co.  %.  Reigart  (1893),  94  Ky.  547,  23  S.  W.  191, 
21  L.  R.  A.  651,  42  Am.  St.  374;  Hamlyn  v.  Crown,  etc.,  Ins. 
Co.,  [1893]  1  Q.  B.  750.  In  the  first  case  just  mentioned, 
the  insured  in  lifting  a  weight,  while  in  a  diflScult  position, 
strained  the  muscles  of  his  heart,  causing  a  violent  dilation 
of  the  heart,  from  which  he  died.  The  court  held  that  the 
injury  was  the  result  of  an  accident  within  the  meaning 
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of  the  policy.  This  holding  is  based  on  the  reason  stated  as 
follows:  **The  policy  insured  the  deceased  against  the  ef- 
fect of  bodily  injuries  *  caused  solely  by  external,  violent, 
and  accidental  means. '  Death  by  accident  is  defined  to  be 
'death  from  any  unexpected  event,  which  happens  aa  by 
chance,  or  which  does  not  take  place  according  to  the  usual 
course  of  things.'  So  a  strain  of  the  muscles  of  the  back, 
caused  by  lifting  heavy  weights  in  the  course  of  business,  is 
injury  by  accident  or  violence  'occasioned  by  external  or 
material  causes  operating  on  the  person  of  the  insured'  2 
May,  Insurance  (4th  ed.),  §514;  United  States  Mut.  Acci- 
dent Assn.  V.  Barry  [1889],  131  U.  S.  100,  9  Sup.  Ct.  755,  33 
L.  Ed.  60;  North  American^  etc,  Ins,  Co.  v.  Burroughs 
[1871],  69  Pa.  St.  43,  51,  8  Am.  Rep.  212;  1  Cyc,  248,  and 
cases  cited."  In  2  May,  Insurance  (4th  ed.),  §514,  the  defi- 
nition of  the  word  ** accident,'*  fails  to  make  any  distinction 
between  an  accident  and  a  result  by  accidental  means. 

In  United  States  Mut.  Accident  Assn.  v.  Barry,  supra,  the 
court  said:  **If  a  result  is  such  as  follows  from  ordi- 
nary means,  voluntarily  employed,  in  a  not  unusual  or  un- 
expected way,  it  cannot  be  called  a  result  effected  by  acci- 
dental means;  but  that  if,  in  the  act  which  precedes  the 
injury,  something  unforeseen,  unexpected  or  unusual  occurs 
which  produces  the  injury,  then  the  injury  has  resulted 
through  accidental  means."  In  the  case  of  North  American, 
etc.,  Ins.  Co.  v.  Burroughs,  supra,  the  insured  was  killed  by 
accident  while  assisting  in  hauling  hay.  The  court  held 
that  an  accidental  strain  resulting  in  death  is  an  accidental 
injury  within  the  meaning  of  the  policy.  The  question 
was  upon  the  sufficiency  of  the  preliminary  proof  of  death 
resulting  from  accidental  injuries.  It  appears  that  the  af- 
fidavit stated  that  the  deceased  aqcidentally  strained  him- 
self while  loading  hay,  and  the  court  held,  that  ''it  is  a  mat- 
ter of  no  consequence  so  far  as  respects  the  liability  of  the 
company,  whether  it  was  produced  by  an  accidental  strain  or 
by  an  unexpected  blow  from  the  handle  of  a  pitchfork.'* 
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The  phrases,  ** unanticipated  event,''  and  "which  doeja  not 
take  place  according  to  usual  course  of  things,"  as  used  in 
the  two  cases  last  cited,  refer  to  the  means,  and  not  to  the 
injury  resulting  therefrom.  In  Horsfall  v.  Pacific  Mut.  Life 
Ins.  Co.,  supra,  the  court  seems  to  have  decided  that  the 
deceased  met  with  an  accident,  rather  than  the  particular 
question  whether  the  death  was  brought  about  by  accidental 
means.  The  opinion  contains  no  discussion  of  accidental 
means.  In  any  view,  however,  it  is  not  in  line  with  the  cases 
upon  which  it  purports  to  be  based. 

The  cases  of  Hamlyn  v.  Crown,  etc.,  Ins.  Co.,  supra,  Appel 
V.  Aetna  Life  Ins.  Co.  (1903),  86  Hun,  App.  Div.,  83,  Hors- 
fall  V.  Pacific  Mut.  Life  Ins.  Co,,  supra,  and  Fetter  v.  Fidel- 
ity, etc.,  Co.  (1903),  174  Mo.  256,  73  S.  W.  592,  61  L.  R.  A. 
459,  97  Am.  St.  560,  are  referred  to  in  In  re  Scarr  (1905), 
1  Am.  and  Eng.  Ann.  Cas.  787.  In  the  case  last  named  the 
policy  provided  for  the  payment  of  a  certain  sum  by  the 
insurance  company  upon  the  death  of  the  insured  from  **any 
bodily  injury  caused  by  violent,  accidental  and  external  visi- 
ble means  within  the  terms  of  the  policy,"  etc.  Scarr  was 
in  the  apparent  enjoyment  of  good  health,  and  able  to  dis- 
charge the  duties  of  his  employment,  which  were  active  du- 
ties, and  he  was  unaware  that  his  heart  was  affected.  In 
fact,  however,  on  December  26,  and  for  some  considerable 
time  prior  thereto,  his  heart  y^as  in  a  weak  and  unhealthy 
condition,  the  effect  of  which  was  to  render  it  less  capable 
of  working  imder  strain.  At  about  9 :45  o  'clock  on  the  morn- 
ing of  December  26,  being  apparently  in  his  usual  state  of 
health,  he  attempted  to  eject  a  drunken  man  from  the  prem- 
ises where  he  was  working,  using  some  physical  exertion  for 
that  purpose  by  pushing  or  pulling  in  order  to  overcome  the 
drunken  man's  passive  resistance.  The  effect  of  the  physical 
exertion  was  to  cause  dilation  of  the  heart,  which  resulted  in 
his  death  on  January  25,  1904.  But  for  what  happened  on 
December  26,  Scarr  might  have  lived  a  considerable  time. 
The  evidence  showed  that  there  was  no  intervening  or  f  ortu- 
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itoui^  cause.  The  court  said :  ' '  It  seems  to  me  that  there  was 
nothing  accidental  in  the  pashing  and  pulling  of  the  drunlcen 
man  or  the  exercise  of  physical  exertion  in  so  doing.  Scarr 
intended  to  do  this.  The  drunken  man  oflEered  only  passive 
resistance."  The  court  further  said:  **The  only  English 
case  that  has  any  real  bearing  is  Hamlyn  v.  Crown,  etc,  Ins, 
Co.,  [1893]  1  Q.  B.  750.  In  that  case  the  words  of  the  pol- 
icy were  practically  the  same  as  here.  The  plaintiff  stoop- 
ing forward  to  pick  up  a  marble  dropped  by  a  child  as  it 
rolled  from  him,  •  •  •  and  in  doing  so  wrenched  his 
knee."  The  court  held  that  as  the  plaintiff  did  not  mean 
to  get  into  a  position  in  which  he  might  wrench  his  knee, 
there  was  some  accident ;  that  it  was  not  the  ordinary  result 
of  such  an  action.  The  getting  into  the  particular  position 
in  which  the  injury  happened  was  not  purposely  done. 
Again,  speaking  of  the  case  at  bar,  the  court  properly  said: 
**Nor  would  any  one  in  the  present  case  speak  of  Scarr  as 
having  met  with  an  accident.  The  question  cannot,  in  my 
opinion,  depend  on  whether  or  not  Scarr  knew  he  had  a  de- 
fective heart.  If  he  knew  that,  he  probably  would  not  have 
tried  to  eject  the  drunken  man,  but  that  does  not  make  the 
ejecting  or  the  result  accidental."  In  referring  to  Fetter 
V.  Fidelity,  etc.,  Co.,  supra,  the  court  said:  ** There  the  as- 
sured was  endeavoring  to  close  a  window  sash  and  used  a 
pole.  •  •  •  The  cause  was  the  slipping  of  the  pole, 
which  threw  him  on  the  table.  The  slipping  of  the  pole  and 
his  falling  on  the  edge  of  the  table  were  plainly  accidental. 
It  turned  out  that  he  had  cancer,  but  the  cancer  would  not 
have  killed  him  for  some  time.  •  •  •  That  case  is,  in 
my  opinion,  clearly  distinguishable."  As  to  Appel  v.  Aetna 
Life  his.  Co.,  supra,  the  opinion  says,  in  part:  ** Riding  the 
bicycle  was  intentional,  and  there  was  no  fall  or  collision. 
He  rode  where  he  chose  and  brought  into  play  such  muscles 
of  the  body  as  he  willed.  I  think  the  case  is  very  like  the 
present,  and  it  supports  the  view  I  have  taken."  As  to 
Horsfall  v.  Pacific  Mut.  Life  Ins.  Co.,  supra,  the  opinion 
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says:  **IIe  injured  his  heart,  which  was  in  a  perfectly 
healthly  condition,  and  died  in  consequence.  Held,  death 
accidental.  This,  I  think,  may  be  justified  by  the  fact  that 
injury  to  the  heart  was  not  in  his  case  the  natural  conse- 
quence of  lifting  the  weight,  by  the  unintentional  exertion 
which  his  position  made  necessary.  It  is  at  aU  events  dis- 
tinguishable on  this  grouni  In  my  opinion  there  never 
was  any  accident  here  at  all,  and  consequently  the  plaintiff 
fails  in  bringing  the  case  within  the  terms  of  the  policy." 

In  Btistin  v.  Standard  Life,  etc,  Ins,  Co.,  supra,  where 
the  injury  upon  which  the  claim  for  indemnity  is  grounded 
was  the  result  of  an  effort  on  the  part  of  insured  to  raise 
a  heavy  dumb-bell  from  the  ground,  the  contract  contained 
stipulations  exempting  the  company  from  liability  for  in- 
jtffies  occasioned  by  unnecessary  lifting  and  voluntary  over- 
exertion. The  court  held  that  it  could  not  be  said  as  a  mat- 
ter of  law  that  the  slight  elevation  of  a  300-pound  weight  by 
a  strong  man  accustomed  to  lifting  was  voluntary  overex- 
ertion. It  was  held  that  a  condition  in  a  contract  of  casualty 
insurance  forbidding  unnecessary  lifting  is  not  broken  by 
an  act  of  lifting  which  was  apparently  reasonable,  and  per- 
formed in  the  line  of  duty.  The  terms  of  contract  are  not 
set  out,  and  there  was  no  question  involved  as  to  whether  the 
injury  was  one  from  accidental  means. 

In  Atlantic  Accident  Assn,  v.  Alexander,  supra,  the  policy 
was  payable  to  plaintiff,  and  insured  her  husband  against 
"personal,  bodily  injuries,  effected  •  •  •  through  ex- 
ternal, violent  and  accidental  means."  The  plaintiff  alleged 
that  the  insured  was  injured  by  the  unexpected  and  unfore- 
seen using  of  a  heavy  hammer ;  that  he  was  injured  by  the 
lacerating,  tearing  and  wounding  of  his  person  by  external, 
violent  and  accidental  means,  the  same  being  the  direct  and 
immediate  result  of  such  means ;  that  from  said  result  alone 
he  died  in  less  than  two  days.  The  court  held  that  the  evi- 
dence was  sufficient  to  authorize  the  jury  to  infer  that  the 
plaintiff's  husband  was  injured  in  the  manner  described  in 


492  APPELLATE  COURT  OF  INDIANA, 

Scbniid  v,  Indiana,  etc..  Accident  Asnn. — 12  Ind.  App.  483. 

the  policy.  It  appears  from  the  record  that  he  was  a  hale, 
hearty  man.  His  occupation  was  that  of  a  blacksmith.  On 
this  particular  occasion,  in  striking  a  slanting  blow,  he  sud- 
denly felt  a  severe  pain  in  his  abdomen.  The  injury  pro- 
duced a  hernia,  which  resulted,  in  a  few  days,  in  death.  The 
court  held  that  there  was  evidence  tending  to  show  that  the 
injury  was  received  by  insured  from  such  means  that  the 
jury  could  determine  as  a  question  of  fact  whether  the  in- 
jury did  result  from  accidental  means.  The  case  is  not 
applicable  to  the  ease  at  bar,  in  which  it  affirmatively  ap- 
pears that  the  injury  wholly  resulted  from  intentional 
means. 

In  Rodey  v.  Travelers  Ins.  Co.,  supra,  plaintiff  in  an  ac- 
tion on  an  accident  policy  testified  that  he  dived  from  a 
plank  into  water  six  or  seven  feet  deep,  and  that  the  '*  tym- 
panum of  the  ear  was  ruptured  by  external  violence  in  div- 
ing."  It  was  held  that  the  court  had  fairly  submitted  to  the 
jury  th6  question  as  to  whether  the  injury  was  caused  by 
external,  violent  and  accidental  means,  stating:  **A  slight 
accidental  turn  of  the  body  while  descending  into  the 'sea 
might  very  easily  bring  his  ear  in  contact  with  the  water  in 
such  manner  that  the  force  of  his  passage  through  it  would 
create  the  injury. '*  In  Miller  v.  Fidelity  cfe  Casualty  Co., 
supra,  the  action  was  under  a  policy  insuring  the  holder 
against  ''bodily  injuries  sustained  through  external,  violent 
and  accidental  means,"  but  excepting  ** injuries,  fatal  or 
otherwise,  resulting  from  poison  or  anything  aceidentally  or 
otherwise  taken,  administered,  absorbed,  inhaled,  •  •  • 
or  any  disease  or  bodily  infirmity,"  etc.  The  complaint  al- 
leged that  the  insured  sustained  bodily  injuries  by  swallow- 
ing certain  hard,  pointed  and  resistant  substances  of  food, 
which  substances  accidentally,  by  reason  of  the  force  with 
which  and  the  manner  in  which  they  came  in  contact  with  the 
intestinal  tissue  of  the  insured,  and  by  reason  of  a  weakened 
condition  of  said  tissue,  caused  by  illness  from  which  he 
otherwise  had  recovered,  of  which  weakened  condition  the 
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insured  had  no  knowledge,  perforated  and  wounded  his  in- 
testinal canal,  causing  his  death.  A  demurrer  to  the  com- 
plaint was  overruled,  holding  that  the  insured  was  not,  by 
the  first  clause  quoted,  limited  to  an  external  effect,  nor  to 
one  beginning  at  the  surface.  It  may  be  wholly  internal. 
The  only  question  was  the  sufficiency  of  the  complaint  to 
withstand  the  demurrer. 

In  Western  Commercial,  etc.,  Assn.  v.  Smith,  supra,  an 
abrasion  of  the  skin  of  a  toe,  unexpectedly  caused  without 
design  by  unforeseen,  unusual  and  unexpected  friction  in  the 
act  of  wearing  a  new  shoe,  was  held  an  accidental  injury, 
within  the  meaning  of  an  accident  policy.  The  court  stated 
that  it  was  difficult  to  understand  why  an  abrasiop  of  the 
skin,  produced  unexpectedly  and  without  design,  by  fric- 
tion in  wearing  a  new  shoe,  does  not  fall  within  the  same 
category  as  if  one  slipped,  without  design,  in  walking,  or 
punctured  his  foot  by  stepping  on  a  nail,  or  pierced- it  with 
a  nail  in  his  shoe  while  drawing  it  on.  In  Bailey  v.  Inter- 
state Casiuilty  Co.,  supra,  the  insured,  a  physician,  was 
in  his  carriage  in  the  highway,  and  administering  to  him- 
self, for  extreme  exhaustion,  medicine  with  a  hypodermic 
needle.  His  horse  suddenly  started,  by  reason  whereof  he 
accidentally  inserted  the  needle  deeply  into  his  leg,  causing 
an  injury  on  account  of  which  blood  poisoning  immediately 
set  in,  whereby  the  plaintiff  was  disabled.  The  court  said : 
**If,  in  the  use  of  the  needle,  an  agency  that  otherwise  would 
not  have  been  in  force,  and  which  was  the  efficient  cause 
of  the  injury,  was  accidentally  set  in  motion,  I  see  no  good 
reason  why  it  might  not  be  found  that  the  injuries  were  at- 
tributable to  the  accident,  as  the  sole  and  proximate  cause." 
In  American  Accident  Co.  v.  Reigart,  supra,  death  was 
caused  by  the  accidental  passing  of  a  piece  of  meat  into  the 
wmdpipe  and  lodging  there.  It  was  held  to  be  death  through 
external  and  violent  means  within  the  principles  stated.  In 
Niblack,  Accident  Ins.  (2d  ed.),  §373,  the  case  of  Hamlyn 
v.  Croum,  etc.,  Ins.  Co.,  supra,  is  used  to  distinguish  the  dif- 
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ference  between  an  injury  that  is  the  result  of  accidental 
means  and  one  that  is  not. 

Appellant  also  cites  the  following  cases:  (death  resulting 
from  asphyxiation)  Pickett  v.  Pacific,  etc.,  Ins.  Co.  (1891), 
144  Pa.  St.  79,  22  Atl.  871,  13  L.  R.  A.  661,  27  Am.  St.  618; 
Fidelity  Casualty  Co.,  etc.,  v.  Waterman  (1896),  161  lU.  632, 
44  N.  E.  283,  32  L.  R.  A.  654;  Paul  v.  Travelers  Ins.  Co. 
(1889),  112  N.  Y.  472,  20  N.  E.  347,  3  L.  R.  A.  443,  8  Am. 
St.  758;  (death  from  drowning)  Peele  v.  Provident  Fund 
Soc.  (1897),  147  Ind.  543;  ( death  from  strain  and  fright  in 
effort  to  control  runaway  horse)  McGlinchey  v.  Fidelity  & 
Casualty  Co.  (1888),  80  Me.  251,  14  Atl.  13,  6  Am.  St.  190; 
(death  caused  by  strain  from  lifting)  Standard  Life,  etc., 
Ins.  Co.  V.  Schmaltz  (1899),  66  Ark.  588,  53  S.  W.  49,  74 
Am.  St.  112 ;  (death  resulting  from  eating  unsound  oysters) 
Maryland  Casualty  Co.  v.  Hudgins  (1903),  (Tex.  Civ.  App.), 
72  S.  W.  1047. 

As  to  what  constitutes  an  accident,  the  reported  cases  are 

not  in  accord.    But  our  own  decisions,  with  the  weight  of 

the  decisions  of  other  courts,  hold  that  where  an  in- 

1.  jury  occurs  as  the  direct  result  of  intentional  acts 
it  is  not  produced  by  accidental  means.    In  the  case 

at  bar,  the  result  is  alleged  to  be  the  result  of  certain  inten- 
tional acts.  The  complaint  alleged  that  **the  death  of  said 
Schmid  was  due  to  the  circulatory  failure  and  paralysis  of 
the  heart,  caused  by  the  high  altitude  and  unusual  strain  osx 
the  heart,  occasioned  by  muscular  exertion  in  climbing  said 
steps,  under  such  circumstances,  in  such  a  rarefied  atmos- 
phere," etc. 

The  allegations  of  the  complaint  are  that  the  injury  was 

caused  solely  by  the  exertion,  by  the  acts  which  are  shown 

to  be  intentional,  so  that  there  can  be  no  question  that 

2.  the  result  followed  directly  from  the  intentional  acts. 
It  is  claimed  by  appellant  that  the  intentional-act 

clause  applies  only  to  nonfatal  injuries.  Under  the  pro- 
vision of  the  contract  which  excepts  liability  for  death  from 
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injuries  resulting  from  intentional  acts  of  insured,  it  is  dear 
that  the  intention  was  to  except  either  death  or  injury  **  re- 
sulting from"  intentional  acts.  It  would  destroy  the  in- 
tention of  the  instrument  to  hold  that  it  applied  only  to  non- 
fatal injuries.  There  is  no  injury  from  any  specified  cause 
in  the  whole  provision  which  is  excepted,  unless  death  from 
the  same  injury  is  also  excepted.  The  clause  in  the  policy  in 
suit  had  for  its  subject  death  or  injuries.  In  Webber  v. 
Home  Ben.  Society  (1899),  21  Ind.  App.  345,  the  policy  pro- 
vided that  a  certain  sum  would  be  paid  as  a  funeral  fund 
'*if  death  should  result  from  any  cause  at  any  time  while 
this  member  is  in  good  standing.  •  •  •  No  benefits  will 
be  paid  for  self-inflicted  injuries."  It  was  contended  that 
"self-inflicted  injuries"  should  be  construed  as  applying 
only  to  injuries  inflicted  not  fatal.  The  policy  related  to 
injuries,  fatal  and  nonfatal,  and  the  part  quoted  was  an 
independent  and  separate  sentence.  The  court,  on  page  347, 
said:  "There  is  some  obscurity  in  the  policy,  but  we  think 
it  was  the  intention  that  in  case  of  self-inflicted  injuries  there 
should  be  no  payment  of  benefit,  whether  the  injury  resulted 
in  mere  disability  or  in  death." 

In  this  State  it  has  been  held  that  the  word  "accident," 

as  used  in  accident  policies,  "should  be  given  its  ordinary 

and  usual  signification  as  being  an  event  that  takes 

3.  place  without  one's  foresight  or  expectation."    8vr 
preme  Council,  etc.,  v.  Oarrigus  (1885),  104  Ind.  133, 

54  Am.  Rep.  298;  Newman  v.  Railway  Officials,  etc.,  Assn, 
(1896),  15  Ind.  App.  29,  33.  Applying  this  definition,  an 
injury  results  from  accidental  means  when  it  is  produced  by 
something  unforeseen,  unexpected  and  unusual  in  the  act 
preceding  it. 

The  policy  in  suit  is  not  a  contract  of  indemnity  against 

death  or  injury  caused  by  any  means.    It  excepts  injuries  and 

death  from  a  number  of  causes  before  enumerated, 

4.  and  indemnifies  only  where  such  injuries  arise  from 
"physical  bodily  injuries  through  external,  violent 
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and  accidental  means."  It  embraces  only  cases  where  the 
element  of  force  and  accident  concur  in  effecting  the  injury. 

It  has  been  held  that  if  the  injury  resulted  from  ordinary 
acts,  no  unusual  circumstances  intervening,  it  cannot  be  re- 
garded as  an  accident.    McCarthy  v.  Travelers  Ins. 

5.  Co,  (1878),  Fed.  Gas.  No.  8,682.  Thus,  where  a  car- 
penter in  the  performance  of  his  ordinary  work  put 
forth  an  effort,  which  was  too  severe  for  his  then  physical 
condition,  an  injury  resulting  therefrom  is  not  an  accident. 
Niskern  v.  United  Brotherhood,  etc.  (1904),  87  N.  Y.  Supp. 
640.  So  where  the  insured,  while  in  an  emaciated  condi- 
tion, after  safely  alighting  from  a  train  carried  baggage 
weighing  sixty  pounds  for  fifty  yards,  and  in  doing  so  in- 
jured himself  in  an  unexplained  manner,  so  that  on  putting 
the  baggage  down  a  defect  in  his  vision  became  noticeable, 
which  resulted  in  loss  of  sight,  it  was  held  that  he  could  not 
recover  for  accidental  injury.  Cobb  v.  Preferred  Mut.  Ac- 
cident Assn.,  etc.  (1895),  96  Ga.  818,  22  S.  E.  976.  In  Feder 
V.  lowct State,  etc.,  Assn.  (1899),  107  Iowa  538,  78  N.  W.  252, 
43  L.  R.  A.  693,  70  Am.  St.  212,  it  was  held  that  the  death 
of  the  insured  was  not  accidental  which  resulted  from 
the  rupture  of  an  artery,  occurring  when  he  arose  to  close 
a  window,  in  the  absence  of  evidence  that  anything  occurred 
which  he  had  not  foreseen,  except  the  rupture.  In  Smousb  v. 
Iowa  State,  etc.,  Assn.  (1902),  118  Iowa  436,  92  N.  W.  53, 
appellant  was  recovering  from  a  sickness,  and  being  sud- 
denly awakened  from  his  sleep  quickly  arose,  appearing 
somewhat  dazed  or  confused,  hurriedly  attempted  to  remove 
his  night  shirt  over  his  head,  and  while  his  hands  were  raised, 
became  entangled  therein,  and  put  forth  exertions  which 
broke  a  blood  vessel.  It  was  held  that  his  movements  were 
not  involuntary  so  as  to  render  the  injury  accidental.  In 
Southard  v.  Railway,  etc.,  Assur.  Co.  (1868),  34  Conn.  574. 
it  is  said  that  an  injury  caused  by  insured's  jumping  from 
■  the  cars,  or  by  running  to  see  if  they  were  coming,  is  not  an 
injury  resulting  from  accidental  means,  if  he  acted  for  his 
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own  convenience,  and  not  from  perilous  necessity.  In  4 
Cooley,  Briefs  on  Ins.,  3158,  in  reference  to  these  and  like 
cases,  it  is  said:  **The  underlying  theory  seems  to  be  that 
flie  acts  of  the  insured  were  wholly  natural  and  voluntary, 
80  as  to  exclude  the  idea  of  accident."  In  Payne  v.  Frch 
temal  Accident  Assn.,  etc.  (1903),  119  Iowa  342,  93  N.  W. 
361,  it  is  said  that  an  accident- ^^  means  a  result,  the  inducing 
cause  for  which  was  not  put  in  motion  by  the  voluntary  and 
intentional  act  of  the  person  injured.  •  •  •  Follis  v. 
United  States  Mut.,  etc.,  Assn.  [1895],  94  Iowa  435,  62  N.  W. 
807,  28  L.  B.  A.  78,  58  Am.  St.  408;  Matthes  v.  Imperial 
Accident  Assn.  [1900],  110  Iowa  222,  81  N.  W.  484;  Marx 
V.  Travelers  Ins.  Co.  [1889],  39  Fed.  321." 

The  following  cases  hold,  as  do  the  decisions  in  this  State, 
that  the  result,  though  unexpected,  is  not  an  accident  within 
the  meaning  of  an  accident  insurance  policy  providing  for 
liability  on  death  of  insured  by  accidental  means.  The 
means  or  cause  must  be  accidental.  In  these  cases  it  is  held 
that  death  resulting  from  voluntary  phj^ical  exertion  or 
from  intentional  acts  on  the  part  of  the  insured  is  not  acci- 
dental and  not  within  the  meaning  of  the  contract  like  the 
one  under  consideration.  Nor  is  disease  or  death  caused  by 
the  vicissitudes  of  climate  or  atmosphere  the  result  of  an 
accident.  Sinclair  v.  Maritime,  etc.,  Assur.  Co.  (1861),  3  El. 
&  EL  ^478;  Dozier  v.  Fidelity  &  Casualty  Co.  (1891),  46 
Fed.  446,  13  L.  R.  A.  114;  United  States  Mut.  Accident 
Assn.  V.  Barry  (1889),  131  U.  S.  100,  9  Sup.  Ct.  755,  33  L, 
Ed.  60 ;  Appel  v.  Aetna  Life  Ins.  Co,  supra;  Cobb  v.  Pre- 
ferred Mut.  Accident  Assn.,  supra;  Feder  v.  Iowa  State, 
etc.,  Assn.,  supra;  McCarthy  v.  Travelers  Ins.  Co.,  supra; 
Southard  v.  Railway,  etc.,  Assur.  Co.,  supra;  Smouse  v. 
Iowa  State,  etc.,  Assn.,  supra;  Niskern  v.  United  Broth- 
erhood, etc.,  supra.  If  the  result  is  such  as  follows  from  ordi- 
nary means,  voluntarily  employed,  in  a  not  unusual  or  unex- 
pected way,  it  cannot  be  called  a  result  effected  by  accidental 
Vol.  42—32 
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means;  but  if,  in  the  act  which  precedes  the  injury,  some- 
thing unforeseen  or  unusual  occurs  which  produces  the  in- 
jury, then  the  injury  has  resulted  through  accidental  means. 
Standard  Life,  etc.,  Ins.  Co.  v.  Schmaltz,  supra;  SauthaM 
V.  Railway,  etc.,  Assur.  Co.,  supra. 

The  means  which  brought  about  the  death  of  the  insured 
were  the  rarefied  atmosphere,  the  physical  exertion  in  cUmb- 

ing  the  steps  to  the  hotel,  and  carrying  heavy  satchels. 
6.    He  died  from  doing  what  he  intended  to  do,  although 

the  result  was  not  anticipated.  There  is  no  claim  that 
there  is  an  element  of  accident  in  the  atmosphere  of  Colo- 
rado, or  the  manner  in  which  the  insured  reached  the  hotel. 
Thus,  as  is  said  in  Shanberg  v.  Fidelity  it  Casualty  Co.,  etc. 
(1907),  158  Fed.  1,  85  C.  C.  A.  343  (affirming  Shanberg  v. 
Fidelity  &  Casualty  Co.,  etc.  [1905],  143  Fed.  651),  where 
the  holder  of  an  accident  insurance  policy,  while  assisting 
in  carrying  a  door  along  a  level  street,  said  that  he  was 
tired,  and  suddenly  fell  down  and  died,  the  death,  ascer- 
tained by  an  autopsy  to  have  resulted  from  a  rupture  of  the 
heart,  which  was  very  badly  diseased,  was  not  the  result  of 
any  injury  sustained  from  extraordinary,  violent  and  acci- 
dental means,  independent  of  all  other  causes,  within  the 
meaning  of  the  policy.  The  court,  at  page  5,  said:  **It 
would  not  help  the  matter  to  call  the  injury  itself — ^that  is, 
the  rupture  of  the  heart — an  accident.  That  was  the  result, 
and  not  the  means  through  which  it  was  effected.  •  •  • 
He  engaged  in  carrying  this  door  for  his  own  convenience; 
he  encountered  no  obstacle  in  doing  so ;  he  accomplished  just 
what  he  intended  to,  in  the  way  he  intended  to,  and  in  the 
free  exercise  of  his  choice.  No  accident  of  any  kind  inter- 
fered with  his  movements,  or  for  an  instant  relaxed  his  self- 
control."  We  feel  warranted,  because  of  the  plainness  with 
which  the  distinction  is  drawn  between  ^'an  accident"  and 
''accidental  means,"  to  quote  from  Clidero  v.  Scottish  Ac- 
cident Ins.  Co.  (1892),  29  Scot.  Law  Rep.  303.  In  that  case 
the  person  who  was  insured  against  death  from  "bodily  in- 
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jury  caused  by  violent,  accidental,  eirtemal  and  visible 
means"  had  just  risen  from  bed,  and  was  in  the  act  of 
pulling  on  his  stocking,  when  ''he  felt  something  ^ve  way 
in  his  inside,"  and  shortly  afterward  died.  Lord  Adam, 
in  the  course  of  his  opinion,  said,  at  page  307:  **The  ques- 
tion, in  the  sense  of  this  policy,  is  not  whether  death  was  the 
result  of  accident  in  the  sense  that  it  was  a  death  which  was 
not  foreseen  or  anticipated.  That  is  not  the  question.  The 
question  is,  in  the  words  of  this  policy,  whether  the  means 
by  which  the  injury  was  caused  were  accidental  means.  The 
death  being  accidental  in  the  sense  in  which  I  have  men- 
tioned, and  the  means  which  led  to  the  death  as  accidental, 
are  to  my  mind  two  quite  different  things.  A  person  may  do 
certain  acts,  the  result  of  which  acts  may  produce  unfore- 
seen consequences,  and  may  produce  what  is  commonly  called 
accidental  death,  but  the  means  are  exactly  what  the  man 
intended  to  use,  and  did  use,  and  was  prepared  to  use. 
•  •  •  I  cannot  think  that  that  falls  within  the  descrip- 
tion in  this  policy,  that  death  resulted  from  violent,  acci- 
dental, external  and  visible  means."  See,  also,  Lord 
McLaren's  opinion  on  page  308. 

A  death  may  in  a  sense  be  *'an  accident"  or  ** accidental," 
that  is,  a  death  or  injury  may  be  a  result  not  intended,  but 
may  or  may  not  be  occasioned  by  accidental  means.  Thus,  it 
is  said  in  3  Joyce,  Lisurance,  §2863 :  **  '  A  person  may  do  cer- 
tain acts  the  residt  of  which  acts  may  produce  unforeseen 
consequences  and  may  produce  what  is  commonly  called  ac- 
cidental death,  but  the  means  are  exactly  what  the  man  in- 
tended to  use,  and  did  use,  and  was  prepared  to  use.  The 
means  were  not  accidental,  but  the  result  might  be  acci- 
dental^ "  And  so,  in  the  case  at  bar,  without  attempting 
to  harmonize  all  the  cases  that  cannot  be  distinguished,  we 
hold  that  the  means  which  produced  the  death  of  the  in- 
sured were  not  accidental. 

Judgment  affirmed. 
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Druckamiller  v.  Coy. 

[No.  6,237.    FUed  November  17,  1908.] 

1.  GoNTBACTS. — Indemnity. — Mortgages. — A  mortgage  executed  by 
a  husband  and  wife  to  secure  the  husband*s  surety  upon  his  note 
is  an  indemnity  contract    p.  503. 

2.  MoBTOAOES. — Indemnity. — Surplus, — Second  Mortgages. — ^Where 
a  wife  Joins  in  the  execution  of  a  mortgage  to  secure  her  hus- 
band*s  surety  upon  his  note,  there  being  a  provision  that  in  case 
of  a  sale  under  foreclosure  the  mortgagee  should  pay  to  her  |500, 
her  execution  of  a  second  mortgage  on  such  land  to  secure  another 

.  sum  due  from  her  husband  does  not,  of  itself,  abrogate  such  pro- 
vision for  payment  in  the  first  mortgage,    p.  503. 

3.  Husband  and  Wife. — Suretyship, — Contracts. — A  wife's  con- 
tract of  suretyship  is  void.    p.  504. 

4.  WoBDS  AND  Phbases.  —  Suretyship,— r Contracts.  —  A  contract 
whereby  one  person  agrees  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  is  one  of  suretyship,    p.  504. 

5.  OoNTBACTS. — Husband  and  Wife, — Suretyship. — ^Where  a  mar- 
ried woman  Joined  in  her  husband's  mortgage  in  consideration 
of  the  mortgagee's  agreement  to  pay  her  $500,  and  she  after- 
wards Joined  In  the  execution  of  a  second  mortgage  and  agreed 
to  cancel  such  mortgagee's  obligation  to  pay  the  $500,  due  under 
such  first  mortgage,  in  consideration  that  such  mortgagee  would 
pay  certain  of  her  husband's  debts,  the  latter  contract  is  not  one 
of  suretyship,  and  is  enforceable,    pp.  504, 506. 

6.  MoBTGAGES. — Hushand  and  Wife. — Inchoate  kights. — Suretyship, 
— ^The  wife  may  lawfully  Join  her  husband  in  a  mortgage  on  his 
land  for  the  security  of  his  debts,  and  such  mortgage  bars  her 
inchoate  rights  in  such  land.    p.  504. 

7.  Statutes. — Married  Women. — Disabilities. — Under  (7851  Bums 
1008,  $5115  R.  S.  1881,  removing  the  disabilities  of  married 
women  "except  as  herein  otherwise  provided,"  a  married  woman 
can  execute  any  character  of  contract  not  specifically  forbidden, 
p.  505. 

8.  CoNTBACTS. — Suretyship. — Married  Women, — ^A  married  woman 
may  contract  for  property  for  the  use  of  another,  employ  an 
attorney  to  defend  her  husband,  or  other  person,  or  employ  a 
physician,  or  purchase  property  for  another,    p.  505. 

9.  Same. — Consideration. — Any  damage,  detriment  or  loss  suffered 
by  the  promisee  constitutes  a  sufficient  consideration  to  support 
a  promise  made  by  the  promisor,    p.  505. 
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10.  Pleading. — Ansiccrs. — Rufttaining  Demitn-ers  to  Paragraphs 
Whoae  Facts  are  ^ot  Provable  Under  General  Denial. — The  sus- 
taining of  a  demurrer  to  sufficient  paragraphs  of  answer  con- 
stitutes reversible  error,  where  the  facts-  contained  therein  are 
not  proyable  under  the  general  denial  already  pleaded,    p.  506. 

Prom  Elkhart  Circuit  Court;  James  S.  Dodge,  Judge. 

Action  by  Jemima  Coy  against  John  C.  Druckamiller. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed. 

L,  W.  Vail,  for  appellant. 

Deahl  &  Deahl  and  North  &  Wagner^  for  appellee. 

Hadley,  J. — ^Appellee  sued  appellant  upon  the  following 
instrument  in  writing: 

"For  a  valuable  consideration  I  promise  to  pay  to 
Jemima  Coy,  at  Elkhart  county,  in  the  State  of  Indiana, 
$500  on  the  following  conditions,  to  wit:  Whereas 
David  Coy  and  said  Jemima  Coy  have  this  day  executed 
to  John  C.  Druckamiller  a  mortgage  on  sixty  acres  of 
land  [describing  it],  to  secure  said  Druckamiller  as 
surety  for  said  David  Coy;  and  whereas  it  is  agreed 
and  understood  that  said  real  estate  mortgaged  is  of 
greater  value  than  necessary  to  secure  said  Drucka- 
miller, and  in  consideration  of  said  Jemima  Coy's  join- 
ing in  and  signing  said  mortgage ;  now,  if  said  Drucka- 
miller, his  administrators,  executors  or  assigns,  should 
foreclose  said  mortgage  and  sell  said  real  estate  on  such 
foreclosure,  and  the  title  thereby  pass  from  said  Coys, 
then  only  shall  said  Druckamiller  be  liable  for  the 
payment  of  said  amount,  and  should  said  mortgage 
never  be  foreclosed,  and  said  real  estate  never  be  sold 
on  said  foreclosure,  then  no  amount  shall  ever  be  due 
on  this  instrument  and  this  instrument  to  be  without 
any  interest  thereon  until  said  real  estate  is  sold  as 
aforesaid ;  the  same  is  to  be  without  relief  from  valua- 
tion and  appraisement  laws.'' 

The  complaint  averred  foreclosure  of  the  mortgage  and 
sale  thereunder,  and  the  passing  of  the  title  of  said  real 
estate  to  appellant.  To  this  complaint  appellee  answered  (1) 
by  general  denial;  (2)  admitting  the  averments  of  the  com- 
plaint as  to  the  execution  of  the  instrument  sued  on,  the 
foreclosure  of  the  mortgage  and  sale  of  the  lands,  but  aver- 
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ring  that  at  the  time  of  the  execution  of  the  mortgage  to  ap- 
pellant there  was  an  equity  in  said  lands  above  the  amount 
of  said  mortgage  sufficient  to  justify  the  payment  of  the 
$500,  as  agreed;  that  afterwards  the  husband  of  appellee 
became  indebted  in  the  sum  of  $515,  and,  on  account  of  his 
failure  to  pay  the  interest  on  said  indebtedness,  was  about 
to  be  sued  thereon,  which  would  have  resulted  in  depriving 
the  family  of  their  goods  and  chattels,  and,  at  the  solicitar 
tion  and  request  of  appellee  and  her  husband,  appellant 
secured  the  payment  of  said  indebtedness;  that,  to  induce 
him  so  to  secure  said  indebtedness,  appellee  and  her  hus- 
band joined  in  a  second  mortgage  to  appellant  upon  the 
same  land  covered  by  the  mortgage  referred  to  under  said 
instrument ;  that,  on  account  of  the  default  of  said  husband, 
appellant  was  obliged  to  and  did  pay  all  of  said  debts  so 
secured  by  him,  and  which  were  included  in  both  of  said 
mortgages,  and  that  the  same  have  not  been  repaid  to  him; 
that,  after  his  payment  of  said  indebtedness,  he  brought 
suit  and  foreclosed  both  of  said  mortgages  on  said  land, 
and  sold  the  same  for  $100  less  than  the  amount  of  his  judg- 
ment against  the  husband  of  appellee ;  that  he  has  paid  more 
than  the  amount  of  appellee's  claim  in  excess  of  his  said 
first  mortgage  at  appellee's  instance  and  request. 

The  third  paragraph  admitted  the  execution  of  the  con- 
tract, but  averred  that  after  its  execution,  for  a  good  and 
valuable  consideration,  then  amounting  to  the  sum  of  $515, 
assumed  and  subsequently  paid  by  appellant  at  the  request 
of  appellee  for  and  on  behalf  of  her  husband,  then  in  life, 
it  was  agreed  by  and  between  appellee  and  appellant  that 
said  contract  sued  on  should  be  null  and  void  and  be  can- 
celed, and  appellee  at  said  time  for  said  consideration  agreed 
to  destroy  the  same ;  that  appellant  performed  his  part  of 
said  agreement,  but  that  appellee  failed  to  destroy  the  in- 
strument, as  agreed. 

The  fourth  paragraph  of  answer  embodies  substantially 
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the  averments  of  the  second  and  third  paragraphs.  To  the 
second,  third  and  fourth  paragraphs  of  answer  appellee  de- 
murred, which  demurrer  was  sustained.  Appellant  withdrew 
his  first  paragraph  of  general  denial  and  refused  to  plead 
further,  and  judgment  was  rendered  upon  the  complaint  in 
favor  of  appellee. 

The  only  question  presented  by  this  appeal  is  upon  the 
rulings  of  the  court  in  sustaining  the  demurrer  to  the  an- 
swers of  appellant.    The  instrument  sued  on  is  clearly 

1.  an  indemnity  bond  maturing  upon  the  breach  of  the 
condition  specified  therein.    In  the  averments  of  the 

second  paragraph  there  is  nothing  to  show  that  it  repre- 
sented the  inchoate  interest  of  the  wife,  or  that  the  amount 
secured  by  the  second  mortgage,  together  with  that  secured 
by  the  first  and  the  amount  of  the  instrument  sued  on, 

2.  exceeded  the  value  of  the  land.     The  averments  of 
the  answer  are  that  appellant  was  induced  to  secure 

the  second  indebtedness  by  the  execution  to  him  of  a  sec- 
ond mortgage  on  said  land.  The  execution  of  this  mortgage 
did  not  necessarily  grant  appellant  a  right  adverse  to 
said  bond  of  indemnity.  It  is  true,  the  second  mortgage  was 
executed  without  any  indemnity  or  limitation ;  but  appellee 
might  well  have  been  induced  to  sign  said  second  mortgage, 
relying  upon  the  fact  that  she  had  her  bond  for  $500,  if  she 
lost  the  land,  and  appellant  might  have  been  induced  to 
accept  said  second  mortgage  as  security  upon  the  belief  that 
the  value  of  the  land  would  amply  protect  him  as  against  the 
amount  of  his  obligation  so  assumed,  as  well  as  the  bond  he 
had  executed.  For  these  reasons  the  second  paragraph  of 
answer  was  insufficient  and  the  demurrer  properly  sustained. 
The  third  and  fourth  paragraphs,  however,  by  their  aver- 
ments, present  a  different  question.  As  the  averments  of 
the  third  are  embodied  in  the  fourth,  the  discussion  will 
relate  to  the  fourth  paragraph.  By  this  paragraph  it  is 
shown,  as  a  defense  to  the  action,  that  appellee,  to  induce 
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appellant  to  become  the  surety  for  appellee's  husband, 
agreed  with  appellant  to  join  her  husband  in  said  second 
mortgage,  and  also  to  waive  and  cancel  the  bond  sued  on; 
that  appellant,  in  accordance  with  said  contract,  did  secure 
the  debts  of  the  husband  of  appellee,  and  not  only  secured 
them  but  paid  them,  fully  performing  his  part  of  said  agree- 
ment and  asking  that  she  should  be  required  to  perfomi 
hers. 

Against  this  defense  it  is  urged  that  such  an  agreement, 

on  the  part  of  the  appellee,  was  a  surety  contract,  and 

within  the  prohibition  of  §7855  Bums  1908,  §5119 

3.  R.  S.  1881,  which  is  as  follows:    **A  married  woman 
shall    not    enter    into    any    contract    of    suretyship, 

whether  as  indorser,  guarantor,  or  in  any  other  manner; 
and  such  contract^  as  to  her,  shall  be  void."  Of  course,  if 
the  contract  relied  on  was  a  contract  of  suretyship  of  any 
kind  or  character,  it  is  unenforceable  as  ^gainst  appellee, 
who,  at  the  time  it  was  made,  was  a  married  woman.  A 
contract  of  suretyship  is  defined  to  be  a  contract 

4.  ''whereby  one  person  engages  to  be  answerable  for 
the  debt,  default  or  miscarriage  of  another.*'    2  Bur- 
rill's  Law  Diet.,  500.    See,  also.  Koh-i-noor  Laundry  Co,  v. 
Lockwood  (1895),  141  Ind.  140. 

Measured  by  this  rule,  it  is  evident  that  the  contract  be- 
tween appellee  and  appellant  was  not  a  contract  of  surety- 
ship.   Under  it,  as  alleged,  appellee  assumed  no  lia- 
5..    bility  for  the  debts  of  her  husband.    After  the  con- 
tract was  executed,  whether  her  husband  paid  his 
debts  or  appellant  paid  them  for  him  could  not  affect  her 
separate  property.     She  did  not  pledge  any  of  her 
6.     property  further  than  to  waive  her  right  to  her  in- 
choate interest  in  her  husband's  real  estate,  and  this, 
under  our  decisions,  she  had  power  to  do.    Cupp  v.  Camp- 
bell (1885),  103  Ind.  213,  and  cases  cited. 

Was  it  then  a  contract  into  which  a  married  woman  might 
enter?    By  §7851  Burns  1908,  §5115  B.  S.  1881,  it  is  pro- 
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vided   that   **A11   the   legal   disabilities   of   married 

7.  women  to  make  contracts  are  hereby  abolished,  except 
as  herein  otherwise  provided.''    This  confers  a  broad, 

general  power  on  a  married  woman  to  make  all  executory 
contracts  the  same  as  if  she  were  a  feme  sole,  except  such  as 
are  prohibited  by  the  statute.  Arnold  v.  Engleman  (1885), 
103  Ind.  512;  Rosa  v.  Prather  (1885),  103  Ind.  191;  Mc 
Lead  v.  Aetna  Life  Ins.  Co.  (1886) ,  107  Ind  394 ;  KofU-noor 
Laundry  Co.  v.  Lockwood,  supra. 

The  provisions  of  the  statute  are  those  specified  in  §7855, 
supra,  and  §7853  Burns  1908,  §5117  R.  S.  1881,  which  pro- 
hibit  appellee  from  contracting  to  sell,  convey  or  mortgage, 
or  conveying  or  mortgaging  her  real  estate  unless  her  hus- 
band join  in  such  contract,  conveyance  or  mortgage.  She 
may  purchase  property  for  the  use  of  any  one;   she 

8.  may  employ  an  attorney  to  defend  her  husband,  or 
any  other  person;    or  employ  a  physician  or  pur- 
chase drugs  or  other  property  for  a  third  person.    Morning- 
star  V.  Hardwick  (1892),  3  Ind.  App.  431;   Young  v.  Mo- 
Padden  (1890),  125  Ind.  254,  and  cases  cited. 

It  is  urged  that  there  was  no  consideration  for  the  agree- 
ment set  up  in  the  answer  to  cancel  and  destroy  the  bond 
sued  on.    It  is  laid  down  as  a  rule  that  it  is  a  su|fi- 

9.  cient  consideration  for  an  undertaking  if,  by  acting  on 
the  faith  of  such  undertaking,  there  be  any  damage 

or  detriment  to  the  party  to  whom  the  undertaking  is  given, 
though  no  actual  benefits  accrue  to  the  party  making  the 
undertaking.  HunPv.  Dederick  (1886),  105  Ind.  555;  Koh- 
i-noor  Laundry  Co.  v.  Lockwood,  supra.  It  being  said  by 
an  English  writer:  *'The  value  of  all  things  contracted  for 
is  measured  by  the  appetite  of  the  contractors,  and  there- 
fore the  just  value  is  that  which  they  be  contented  to  give.*' 
Hobbes,  Leviathan,  pt.  1,  c.  15,  as  quoted  in  Pollock,  Prin. 
of  Cont.  (1st  Am.  ed.),  ^158,  and  in  Wolford  v.  Powers 
(1882),  85  Ind.  294,  44  Am.  Rep.  16.  In  the  case  of 
Helvie  v.  McKain  (1904),  32  Ind.  App.  507,  it  is  said:  **The 
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doihg  of  an  act  by  one,  at  the  request  of  another,  w  hich  may 
be  a  detriment  or  inconvenience,  however  slight,  to  the  party 
doing  it,  or  may  be  a  benefit,  however  slight,  to  the  party  at 
whose  request  it  is  performed,  is  a  legal  consideration  for  a 
promise  by  such  requesting  party." 

It  appears  from  the  averments  of  the  third  and  foorth 
paragraphs  of  answer  that  the  contract  to  annul  and  destroy 

the  bond  sued  on,  in  consideration  of  appellant's  en- 
5.    tering  into  a  contract  of  suretyship  for  appellee's 

husband,  was  an  independent  contract  in  which  the 
husband  did  not  participate,  and  in  which  appellee  was  the 
principal.  She  made  the  bargain ;  by  her  contract  she  in- 
duced appellant  to  assume  obligations  to  his  detriment  and 
loss.  He  has  performed  his  part  of  the  agreement ;  she  has 
received  aU  the  consideration  she  expected  to  receive,  and 
ought,  in  equity  and  good  conscience,  to  be  compelled  to  do 
what  she  agreed  to  do.  It  was  not  a  contract  of  suretyship, 
but  a  contract  into  which,  under  the  statute,  appellee  was 
empowered  to  enter,  and  it  was  founded  upon  a  valid  con- 
sideration and  was  enforceable.     Each  of  said  paragraphs 

was  a  defense  to  the  complaint,  and  the  court  erred 
10.   in  sustaining  a  demurrer  thereto.     The  matters  set 

out  in  the  third  and  fourth  paragraphs  of  answer 
were  not  provable  under  the  general  denial,  and  therefore 
the  rulings  thereon  were  not  harmless. 

Judgment  reversed,  with  instructions  to  the  lower  court 
to  overrule  the  demurrers  to  the  third  and  fourth  para- 
graphs of  answer. 


Mace  v.  Clark. 

[No.  6,261.    FUed  November  17,  1908.] 

1.  Tbial. — Instructions. — How  Made  Part  of  Record, — ^Appeal.— In- 
structioDs  unsigned  by  party  or  counsel,  which  are  tendered  and 
refused,  the  entry  In  the  record  on  appeal  being  "above  instruc- 
tions refused  and  exceptions  by  defendant,"  are  not  in  the 
record,     p.  507. 
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2,  Tjxull.  —  Instructions.  —  Evidence  Not  in  Record.  —  Appeal, — 
Where  the  evidence  is  not  in  the  record  on  appeal,  the  presump- 
tion is  that  instructions  refused  were  not  applicable  to  the  evi- 
dence,   p.  508. 

Prom  Huntington  Circuit  Court;    James  C.  Braiiyan, 
Judge. 

Action  by  George  W.  Clark  against  (Jeorge  W.  Mace. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.   Affirmed. 

C.  W.  Watkins  and  Eberhart  <&  Sees,  for  appellant. 
Lesh  dk  Lesh  and  John  S.  Branyan,  for  appellee. 

Watson,  J. — This  action  was  begun  before  a  justice  of 
the  peace  in  Huntington  county,  a  change  of  venue  granted 
and  trial  had,  upon  a  claim  of  appellee  against  appellant 
for  services  rendered.  A  bill  of  particulars  was  filed  by 
which  it  was  claimed  there  was  due  $125.90.  The  justice  try- 
ing the  cause  gave  appellee  judgment  for  $112.45,  from 
which  he  appealed  to  the  Huntington  Circuit  Court,  where 
a  trial  was  had  before  a  jury  which  resulted  in  a  verdict 
and  judgment  for  appellee  in  the  sum  of  $125.90. 

Appellant's  motion  for  new  trial  was  overruled,  and  the 
cause  appealed  to  this  court.  The  error  assigned  is  the 
overruling  of  the  motion  for  a  new  trial. 

Instructions  one  and  two,  tendered  by  appellant  and  re- 
quested to  be  given,  were  refused,  and  these  rulings  are  the 
only  reasons  assigned  in  the  motion  for  new  trial,  and  urged 
for  the  reversal  thereof  on  appeal. 

At  the  very  threshold  we  are  met  by  objections  to  the 

consideration  of  these  instructions,  for  the  reason  that  they 

are  not  in  the  record.    The  statute  is  plain,  and  pro- 

1.    vides   how   instructions  and  the  exceptions  thereto 

shall  be  made  part  of  the  record.    And  to  do  so,  the 

statute  must  be  substantially  complied  with.     §561  Bums 

1908,  Acts  1907,  p.  652;  Baker  v.  Oowland  (1906),  37  Ind. 

App.  364.     The  bill  does  not  show  that  the  instructions  were 

signed  either  by  the  party  or  his  attorney.     The  only  thing  it 
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does  show  is  the  following :  ''Above  instructions  refused  and 
exceptions  by  defendant."  Section  561,  supra,  provides: 
**That  all  instructions  requested  shall  be  plainly  written  and 
numbered  consecutively  and  signed  by  the  party  or  his  coun- 
sel/' 

The  evidence  is  not  in  the  record.  We  would  not,  there- 
fore, be  warranted  in  saying  that  the  trial  court  erred 
in  refusing  these  instructions,  even  though  they  be 

2.  properly  in  the  record  and  correctly  state  the  law, 
because  the  presumption  is  that  they  were  not  i^ppli- 
cable  under  the  evidence.  South  Chicago  City  R.  Co.  v.  Zer- 
ler  (1903),  31  Ind.  App.  488;  South  Bend,  etc.,  Plow  Co.  v. 
Geidie  (1900),  24  Ind.  App.  673,  and  cases  cited;  Fifth  Ave. 
Sav.  Bank  v.  Cooper  (1898),  19  Ind.  App.  13;  DeHart  v. 
Board,  etc.  (1896),  143  Ind;  363;  Holland  v.  State  (1892), 
131  Ind.  568;  Shafer  v.  8tinso7i  (1881),  76  Ind.  374;  State 
v.  Beackmo  (1846),  8  Blackf.  246. 

There  is  no  reversible  error.  The  judgment  is,  therefore, 
affirmed. 


Smith  v.  Wickard. 

[No.  6,421.    Filed  November  18.  1008.] 

1.  Pleading. — Answer. — Argumentative  DetUal. — Assault  and  Bat- 
tery.— ^An  answer,  In  an  action  for  assault  and  battery,  that  de- 
fendant, realizing  that  he  had  been  struck,  and  believing  himself 
to  be  in  danger  of  great  bodily  harm,  '"necessarily  strads  the 
plaintiff  the  blow  complained  of,"  is  not  good  as  an  argumentative 
denial,    p.  510. 

2.  Same. — Answer. — 8on  Assault  Demesne. — Assault  and  Battenf. 
— An  answer  of  son  asxault  demesne  Justifies  the  assault  and 
battery  complained  of  by  asserting  that  plaintiff  committed  an 
assault  and  battery  upon  defendant  and  that  defendant  merely 
defended  himself,  and  in  so  doing  he  committed  the  battery  com- 
plained of.    p.  511. 

3.  Same. — Answer. — AssoiUt  and  Battery. — Conclusions.^-Tbe  alle- 
gations in  an  answer,  in  an  action  for  assault  and  battery,  tliat 
defendant  "believed"  he  would  receive  great  bodily  barm,  that  he 
Btriick  plaintiff  "while  so  believing  and  having  cause  so  to  be- 
lieve," "that  circumstances  and  appearances  caused  him  to  be- 
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lleve'*  that  he  was  In  danger,  and  that  h}s  conyersation  with 
plaintiff  was  ''mild  and  gentlemanly/'  are  mere  conclusions, 
p.  511. 
4.  Pleading. — Answer. — Assault  and  Battery, — Self  Defense. — ^An 
answer,  in  an  action  for  assault  and  battery,  alleging  that  de- 
fendant approached  plaintiff  upon  the  street,  that  plaintiff  struck 
him  in  the  mouth,  that  defendant,  knowing  that  plaintiff  had  a 
"vicious  temper,"  and  believing  plaintiff  "would  continue  her 
attack  upon  him,  and  that  he  would  receive  great  bodily  harm" 
"necessarily  struck  the  plaintiff  the  blow  complained  of  In  her 
complaint,"  is  bad.'    p.  512. 

Prom  Shelby  Circuit  Court;  David  L.  Wilson,  Special 
Judge. 

Action  by  Eldora  Smith  against  David  L.  Wickard.  Prom 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Hard  &  Adams,  Charles  H.  Cook  and  William  W.  Cook, 
for  appellant. 

A.  J.  Shelby  and  Carter  i&  Morrison,  for  appellee. 

RoBY,  J. — Suit  for  damages- on  account  of  an  alleged  as- 
sault and  battery.  The  complaint  charges  that  the  defendant 
wrongfully  assaulted  plaintiff,  struck  her  in  the  face  with 
his  fist,  knocking  her  prostrate  upon  the  pavement,  render- 
ing her  unconscious,  cutting  her  head,  etc.,  to  her  damage, 
etc.  The  appellee  answered  in  three  paragraphs,  the  first 
a  general  denial  and  the  second,  son  assault  demesne.  The 
third  paragraph  is  not  within  any  recognized  form  of-  plead- 
ing, and  cannot  therefore  be  named.  The  first  and  second 
paragraphs  were  withdrawn  before  trial,  whereupon  the 
plaintiff  demurred  to  the  third  paragraph  for  want  of  facts. 
The  demurrer  was  overruled,  an  exception  reserved,  and 
error  on  the  ruling  assigned. 

The  complaint  contained  much  surplusage.  It  was  therein 
averred  that  the  plaintiff  is  the  wife  of  John  M.  Smith  and 
the  sister-in-law  of  the  defendant ;  that  defendant  had  been 
guilty  of  insulting  conduct  toAvard  plaintiff,  in  following 
her,  and,  when  alone  and  opportunity  offered,  using  abusive 
language  calculated  to  and  which  did  place  her  in  fear  as 
to  her  personal  safety,  humiliating,  exasperating  and  cans- 
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ing  her  nervous  shock  and  agitation ;  that  on  September  3, 
1904,  upon  the  streets  of  the  city  of  Greenfield,  defendant 
''was  pursuing  his  usual  tactics  aforesaid,  and  had  followed 
plaintiff  about  in  said  city  and  to  the  south  side  of  Main 
street,  in  the  central  business  portion  of  said  city,  using  lan- 
guage aforesaid  and  placing  plaintiff  in  great  fear  for  her 
personal  safety,  necessitating  her  calling  upon  friends  for 
protection,  when  the  defendant  wrongfujly  and  viciously  as- 
saulted her,'*  etc. ;  that  the  defendant  was  a  large,  powerful 
and  athletic  man,  and  the  plaintiff  a  weak  and  unprotected 
woman.  The  third  paragraph  of  answer  is  addressed  to  the 
incidental  and  unnecessary  averments  of  the  complaint    It 

is  admitted  therein  that  the  plaintiff  is  the  sister-in- 
1.    law  of  the  defendant,  that  she  is  the  wife  of  John  M. 

Smith,  and  that  the  defendant  "talked  to  the  plaintiff 
on  different  occasions  alone,  but  alwajrs  in  a  quiet  and  peace- 
ful manner,  and  of  and  concerning  matters  of  the  highest 
and  greatest  importance  to  her,  and  especially  of  and  con- 
cerning her  conduct  with  Dr.  John  W.  Selman.  He  also  ad- 
mits that  on  September  3,  he  approached  the  plaintiff  upon 
a  street  of  the  city  of  Greenfield,  Indiana,  and  spoke  to  her 
in  a  gentlemanly  manner,  and  did  not  use  any  language  cal- 
culated to  place  plaintiff  in  fear  for  her  personal  safety, 
or  any  language  that  would  tend  to  humiliate  said  plaintiff  in 
the  least ;  but  spoke  to  plaintiff  concerning  false  and  slan- 
derous reports  which  she  and  said  Dr.  John  W.  Selman 
had  been  and  were  circulating  concerning  this  defendant; 
that  this  defendant  approached  said  plaintiff  on  said  streets 
in  a  mild  and  gentlemanly  manner,  and  asked  her  why  she 
had  been  circulating  such  false  and  slanderous  reports."  It 
is  then  averred  that  upon  his  asking  such  questions  the  plain- 
tiff struck  him  in  the  mouth,  whereupon  *'this  defend- 
ant, realizing  that  he  had  been  struck  and  injured  by  plain- 
tiff, and  knowing  that  she  was  a  woman  of  a  violent  and 
vicious  temper,  and  believing  from  said  fact  and  from  the 
appearance  surrounding  him  at  such  time  and  such  occasion. 
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which  circumstances  and  appearances  caused  him  to  believe 
that  plaintiff  would. continue  her  attack  upon  him,  and  that 
he  would  receive  great  bodily  harm  and  further  injury  at 
the  hands  of  plaintiff,  and  while  so  believing  and  while  hav- 
ing cause  so  to  believe,  he,  this  defendant,  in  defense  of  his 
own  person,  necessarily  struck  the  plaintiff  the  blow  com* 
plained  of  in  her  complaint."  The  pleading  is  not  good  as 
an  argumentative  denial.  It  does  not  contain  any  denial  of 
any  fact  material  to  plaintiff's  cause  of  action. 

A  formal  plea  of  self-defense  was  contained  in  the  sec- 
ond paragraph  of  answer,  and  had  that  been  the  defense 
relied  upon  a  withdrawal  of  the  third  paragraph  in- 

2.  stead  of  the  second  would  have  left  a  clearly  de- 
fined issue.     By  a  plea  of  son  assault  demesne  the 

defendant  justifies  an  assault  and  battery,  by  asserting  that 
the  plaintiff  committed  an  assault  upon  him,  and  that  he 
merely  defended  himself.  2  Bouvier's  Law  Diet.,  649.  **The 
plea  justifying  a  battery  or  wounding  in  self-defense,  must 
be  that  the  plaintiff  assaulted  the  defendant,  and  would  have 
[not  had]  beat  and  ill-treated  the  defendant,  if  he  had  not 
immediately  defended  himself  against  the  plaintiff,  and  that, 
therefore,  he  did  so  defend  himself,  and  in  so  doing,  com- 
mitted the  battery  and  trespasses  complained  of."  1  Chit- 
ty,  Practice,  •SQS. 

The  pleading  does  not  contain  an  allegation  that  the  plain- 
tiff would  have  beaten  or  ill-treated  the  defendant  if  he  had 
not  immediately  defended  himself.    It  is  averred  that 

3.  he  *  *  believed '  *  that  he  would  receive  great  bodily  harm, 
and  that  he  struck  her  **  while  so  believing  and  having 

cause  so  to  believe."  The  latter  recital  is  a  conclusion. 
**That  circumstances  and  appearances  caused  him  to  be- 
lieve," is  also  a  conclusion.  That  he  ** necessarily  struck"  is 
also  a  conclusion.  No  facts  are  stated  from  which  any  of 
such  conclusions  are  deducible.  The  facts  stated  in  the  an- 
swer and  the  facts  stated  in  the  complaint,  which  are  not 
denied,  show  that  the  appellee,  an  athletic  man,  sought  out 
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his  sister-in-law,  **a  weak  and  unprotected  woman/'  on  the 
public  street,  where  she  had  a  right  to  he,  and  that  he  ap- 
proached her  and  proceeded  to  discuss  matters  of  the  char- 
acter indicated  until  she  was  in  fear  for  her  personal  safety, 
and  called  upon  her  friends  for  protection.  The  force  of 
these  facts  are  not  lessened  by  the  appellee's  averment  that 
his  approach  and  conversation  was  ''mild  and  gentlemanly." 
This  too  is  a  conclusion.  Appellee's  standards  may  not  con- 
form to  the  generally  accepted  standards  of  mildness  and 
gentility.  The  conclusion  that  the  alleged  blow  by  the 
woman,  under  the  circumstances,  justified  the  man  in  bra- 
tally  beating  her,  if  it  were  attempted  to  be  drawn,  is  at 

variance  with  the  facts  exhibited,  and  therefore  not 
4.    entertainable  by  a  court.     The  facts  fail  to  show 

good-faith  self-defense.  1  Chitty,  Practice,  •SSS; 
Norrisv.Casel  (1883),  90  Ind.  143, 146;  Jones  v.  Gai«  (186), 
22  Mo.  App.  637 ;  Roth  v.  Slobodien  (1905),  (N.  J.),  60  AtL 
59.  If  the  appellee  thinks  hie  can  justify  on  the  ground  of 
self-defense,  he  has  counsel  who  know  very  well  how  to 
make  the  issue. 

Judgment  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  sustain  the  demurrer  to  the  third  paragraph  of  an- 
swer. 


Chicago  &  Eastern  Illinois  Railroad  Company 
V.  Hamilton. 

[No.  6,212.    Filed  November  19,  1906.] 

1.  Pleading. — Demurrers, — Joint  or  Separate, — AppeoL^-^An  am- 
biguous demurrer  construed  as  separate  by  the  trial  court  will  be 
so  considered  on  appeal,    p.  514. 

2.  Same^— Complaint, — Master  and  Servant, — Railroads.^FaUure 
to  Inspect. — A  complaint  alleginj?  that  defendant  railroad  com- 
pany negligently  failed  to  inspect  its  caboose  on  which  plaintiff 
was  ordered  to  worlt,  that  a  draw-bar  chain  had  been  coiled  in 
a  pyramidal  shape  upon  the  rear  platform  thereof,  that  the 
plaintiff,  at  night,  without  notice,  and  in  the  discharge  of  his 
duties,  in  going  ujwn  such  platform,  stumbled,  to  his  injury,  does 
not  state  a  cause  of  action,    p.  514. 
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3.  Master  and  Servant. — Safe  Place, — It  is  the  duty  of  the  master 
to  provide  for  his  servants  a  safe  place  in  which  to  work  and 
safe  appliances  with  which  to  work,  but  for  the  negligent  use  of 
such  appliances  by  the  servants  the  master  is  not  ordinarily 
liable,    p.  516. 

4.  Same. — Assumption  of  Bisk. — Fellow  Servants. — A  servant  as- 
sumes the  risk  of  Injuries  caused  by  the  negligence  of  fellow 
servants. .  p.  516. 

5.  Pleading. — Complaint. — Master  and  Servant. — "Duty." — ^A  com- 
plaint alleging  that  plaintiff,  "while  in  the  discharge  of  his  du- 
ties," sustained  injury  through  defendant's  neglect,  is  bad,  the 
facts  constituting  the  duty  being  required,    p.  517. 

6.  Same. — Complaint. — Master  and  Servant. — Railroads. — Loading 
Appliances. — Fellow  Servants. — A  complaint  alleging  that  defend- 
ant railroad  company  ordered  its  general  car  inspector  and  re- 
pairer to  remove  to  another  point  a  disabled  caboose,  that  in  so 
doing  such  Inspector  negligently  caused  a  draw-bar  chain  to  be 
placed  on  the  rear  platform  thereof,  that  plaintiff  in  the  dis- 
charge of  his  duties,  without  notice  thereof,  stumbled  over  the 
same  and  fell,  to  his  injury,  is  bad,  since  in  doing  such  work 
such  inspector  was  a  fellow  servant  of  plaintiff,    p.  517. 

7.  Same. — Complaint. — Statutory  Liability. — A  complaint  founded 
upon  a  statutory  liability  must  show  clearly  that  plaintiff  comes 
within  the  provisions  of  the  statute,    p.  520. 

8.  Same. — Complaint. — Railroads. — Limiting  Hours  of  Service. — 
Conclusions. — A  complaint  against  a  railroad  company  for  in- 
juries caused  by  its  compelling  the  plaintiff,  an  employe,  to  work 
over  sixteen  hours,  In  violation  of  the  act  of  1903  (Acts  1903. 
p.  113),  limiting  the  hours  of  service  of  employes  to  sixteen,  "un- 
less in  case  of  accident  wreck  or  other  unavoidable  cause,"  alleg- 
ing that  *^o  necessity  for  said  continuous  duty  existed  on  account 
of  any  accident,  wreck  or  unavoidable  cause,"  is  bad,  such  allega- 
tion being  a  conclusion,    p.  520. 

Prom  Newton  Circuit  Court ;  Charles  W.  Hanley,  Judge. 

Action  by  Alexander  Hamilton  against  the  Chicago  & 
Eastern  Illinois  Railroad  Company.  From  a  judgment  on 
a  verdict  for  plaintiff  for  $1,500,  defendant  appeals.  Re- 
versed. 
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appellant. 
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Myers,  J. — Appellee  obtained  judgment  in  the  court  be- 
low for  personal  injuries  sustained  by  him  by  reason  of 
falling  from  the  rear  platform  of  a  caboose  attached  to  a 
locomotive  and  tender.  The  appellant  presents  for  review 
the  action  of  the  court  in  overruling  its  demurrer  to  each 
paragraph  of  the  amended  complaint. 

Appellee  insists  that  the  demurrer  does  not  challenge 

each  paragraph  of  the  amended  complaint  separately,  and 

therefore  if  either  paragraph  is  good  no  error  was 

1.  committed  in  overruling  it.     The  appellant  by  its  de- 
murrer sought  to  attack  the  complaint  as  a  whole,  and 

each  paragraph  thereof,  for  want  of  sufficient  facts  in  the 
complaint  and  in  each  paragraph.  The  demurrer  was  am- 
biguous, but  the  court,  as  it  appears  from  the  record,  over- 
ruled it  *'as  to  each  paragraph  of  complaint,"  thereby  con- 
struing it  as  a  demurrer  addressed  to  each  paragraph  sep- 
arately. The  construction  adopted  by  the  trial  court  thus 
certainly  determined  from  the  record  will  be  recognized  by 
this  court  in  reviewing  that  court's  action,  for  by  this  rule 
alone  can  the  trial  court's  action  be  rightly  considered.  It 
therefore  devolves  upon  us  to  seek  to  ascertain  whether  the 
court  erred  as  to  either  paragraph  of  the  complaint. 

The  first  paragraph  proceeds  upon  the  theory  that  appel- 
lee's injury  was  caused  by  the  negligent  failure  of  appel- 
lant to  inspect  the  caboose  before  sending  it  out  on 

2.  the  road.    It  was  alleged  **that,  with  reasonable  dili- 
gence and  proper  inspection  of  said  car,  said  unsafe 

condition  would  have  been  discovered."  The  negligence 
consisted  in  allowing  and  permitting  the  rear  platform  of 
said  caboose  to  be  and  remain  obstructed  by  a  draw-bar 
chain,  sixteen  feet  in  length  and  three  inches  in  diameter, 
piled  thereon  in  the  form  of  a  pyramid,  and  reaching  a 
height  of  about  fourteen  inches ;  that  said  chain,  placed  as 
aforesaid,  was  loose  and  the  links  moved  readily  on  each 
other.  It  is  shown  that  attached  to  the  rear  platform  was 
a  brake-wheel  on  a  vertical  iron  rod,  and  that  on  either 
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side  of  the  platform  were  steps;  that  said  platform  and 
steps  were  used  by  appellant's  employes  in  the  performance 
of  the  work  required  of  them  in  the  management,  handling 
and  controlling  of  the  train;  that  appellee,  for  two  years 
prior  to  the  time  of  the  accident,  August  19,  1904,  and  on 
that  day,  had  been  and  was  in  the  employ  of  appellant  as  a 
brakeman  on  its  freight-trains;  it  is  also  alleged  that  ap- 
pellee, while  in  the  discharge  of  his  duties  as  such  brake- 
man,  and  while  the  train  was  in  motion  and  approaching  a 
point  on  appellant's  line  of  road  near  the  town  of  Swaning- 
ton,  Indiana,  and  where  appellant's  tracks  cross  a  certain 
other  named  railroad  company's  tracks,  it  became  and  was 
the  duty  of  the  appellee  to  go  upon  the  rear  platform  of  the 
caboose,  where  said  chain  was  so  carelessly  permitted  to  be, 
and  upon  the  steps  of  the  platform  so  as  to  be  at  or  near  the 
brake  on  said  platform,  and  so  as  to  see  the  lights  and  sig- 
nals of  the  tower  house  and  signal-station  at  said  crossing; 
that,  in  the  performance  of  this  duty,  at  or  about  the  hour 
of  midnight,  and  as  said  train  was  approaching  said  cross- 
ing, appellee  did  go  upon  said  platform  and  said  usual  way 
of  ingress  to  and  egress  from  said  caboose,  which  was  'Mn 
a  defective  and  unsafe  condition,  all  of  which  was  unknown 
to  this  plaintiff,"  and  while  attempting  to  go  upon  the  steps 
of  said  platform  in  order  to  see  the  lights  and  signals  of  the 
tower  house,  without  any  fault  of  his,  his  foot  came  sud- 
denly in  contact  with  said  chain  so  carelessly  and  negli- 
gently permitted  to  be  and  remain  on  said  platform,  and  by 
reason  thereof  he  lost  his  balance,  fell  forward  and  to  the 
side,  over  the  steps  of  said  caboose  and  onto  the  ground,  etc. 
It  is  not  charged  in  any  manner  that  the  caboose  itself  or 
any  part  of  it  was  defective  or  unsafe,  except  so  far  as  made 
misafe  by  the  presence  of  the  chain  which  was  piled  near 
the  brake  and  near  the  steps.  The  allegation  concerning  the 
car  inspector  is  not  inconsistent  with  his  having  acted  on  the 
occasion  in  question  merely  in  the  capacity  of  a  fellow-serv- 
ant with  the  appellee.    It  does  not  appear  from  this  para- 
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graph  when,  where  or  by  whom  the  chain  was  placed  upon 
the  platform.  It  is  not  shown  that  it  constituted  a  part  of 
the  car  or  of  the  platform  or  any  attachment  thereto,  or  how 
long  it  had  been  upon  the  platform  or  for  what  purpose  it 
was  there.  Its  presence  there  is  not  shown  to  have  been 
caused  by  the  appellant.  It  does  not  certainly  appear  to 
whom  the  chain  belonged.  It  may  have  been  loaded  upon 
the  car  by  the  crew,  but  it  does  not  appear  that  this  was 
done  under  the  direction  of  the  car  inspector  in  charge  of 
the  train  or  with  his  knowledge.  Nothing  is  shown  to  have 
been  done  or  omitted  by  him  in  his  capacity  of  car  inspector, 
or  by  him  in  any  capacity.  It  certainly  is  the  duty  of  the 
master  to  furnish  his  employes  a  safe  place  in  which 

3.  to  work,  and  safe  appliances  with  which  to  work,  but 
in  the  use  of  such  place  and  appliances  by  the  em- 
ployes they  are  performing  their  own  duty  and  not  the  duty 
of  the  master  toward  them.  It  does  not  appear  that  the  ap- 
pellant, or  any  person  representing  the  appellant  in  the 
capacity  of  vice-principal,  knew  of  the  presence  of  the  chain 
upon  the  platform.  There  is  no  direct  allegation  in  this 
paragraph  that  before  the  accident  the  appellee  did  not 
know  of  the  presence  of  the  chain.  He  does  say  he  did  not 
know  of  the  defective  and  unsafe  condition  of  the  platform, 
but  in  this  connection  he  does  not  refer  to  the  chain.  There 
does  not  appear  to  have  been  an  insufficient  or  defective 
place  to  work  furnished  by  the  master,  but  the  showing  re- 
lates to  a  use  which  the  employes  and  fellow  servants  were 
making  of  a  sufficient  place  and  appliance.    A  servant  must 

take  notice  of  what  is  done  by  his  feUow  servants, 

4.  that  is,  he  assumes  the  risk  of  danger  therefrom. 
Chicago,  etc.,  B.  Co.  v.  Barnes  (1905),  164  Ind.  143, 

151.  It  is  not  shown  who  placed  the  chain  or  caused  it  to 
be  placed  upon  the  platform,  nor  does  it  clearly  appear  that 
it  was  not  the  act  of  the  appellee  or  any  of  his  fellow  serv- 
ants. Pittsburgh,  etc.,  B.  Co,  v.  Lightheiser  (1904),  163 
Ind.  247,  253, 
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In  the  case  last  cited  it  was  said:    ''There  are  instances 
where  the  word   *duty'  may  be  used  in  a   pleading,   al- 
though perhaps  not  with  the  utmost  propriety,  in 

5.  characterizing  the  nature  of  the  plaintiff's  employ- 
ment, as  where  the  word  is  used  as  descriptive  of  an 

ultimate  fact  as  to  the  character  of  the  work  which  he  was 
required  to  do,  as  that  one  of  the  duties  which  plaintiff  was 
employed  to  perform  was  to  inspect  his  locomotive.  In  such 
an  instance,  the  allegation  is  one  of  ultimate  fact,  and  is 
partially  descriptive  of  what  his  contract  was.  But  here 
it  is  sought  to  be  shown  that  appellee  was  properly  in  a 
particular  place,  and  he  charges  that  it  was  his  duty  to  be 
there  under  his  contract  of  employment,  thus  attempting  to 
characterize  the  contract  without  showing  what  the  contract 
was.  If  a  rule  of  the  company  required  him  to  be  at  that 
particular  point,  the  existence  of  the  rule  should  have  been 
pleaded,  or  if  it  was  necessary  for  him  to  be  there  in  order 
to  execute  one  of  the  details  of  this  work,  that  should  be 
alleged,  or  whatever  the  fact  might  be  which  justified  his 
presence  at  that  point,  it  should  be  made  to  appear  by  an 
appropriate  averment  of  fact.'*  The  paragraph  before  us 
does  not  satisfy  this  requirement,  but  on  the  contrary,  con- 
tains allegations  concerning*  the  appellee's  duty,  which,  un- 
der the  decision  cited,  must  be  regarded  as  statements  of  con- 
clusions of  law  instead  of  matters  of  fact.  See,  also,  South- 
ern Ind.  22.  Co.  V.  Fine  (1904),  163  Ind.  617,  where  it  is 
said  **a  bare  allegation  of  a  legal  duty  amounts  to  nothing. 
Pacts  must  be  alleged  which  disclose  the  existence  of  the 
duty."  Chicago,  etc.,  R.  Co.  v.  Barker  (1908),  169  Ind.  670. 
In  the  second  paragraph  it  is  alleged  that  the  train  with 
the  caboose,  described  as  in  the  first  paragraph,  left  Mo- 
mence,  Illinois,  to  bring  to  that  place  from  Oxford, 

6.  Indiana,  a  disabled  locomotive  engine  belonging  to 
appellant;    that  the  caboose  was  provided  with  a 

tool-chest    suitable    for    the    proper    storing    of    all    tools 
used    in   removing   said   engine,    which    chQst   was  placed 
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along  the  inside  and  attached  to  the  waUs  of  the 
caboose  in  such  manner  as  not  in  any  way  to  ob- 
struct the  ways  of  ingress  to  and  egress  from  the  caboose 
by  the  employes  of  the  appellant ;  that  appellant  had  in  its 
employ  divers  persons  to  the  appellee  unknown,  who  were 
under  the  control  and  direction  of  Allen  Hupp,  the  general 
car  inspector  and  car  repairer  of  appellant,  and  who  were 
bound  to  obey  his  instructions ;  that  he  was  delegated  with 
authority  to  direct  the  loading  of  the  caboose  with  proper 
tools  and  appliances  necessary  to  repair  and  bring  from  Ox- 
ford to  appellant's  shops  the  disabled  engine;  that  while  at 
Momence,  as  he  was  loading  said  tools  and  appliances,  and 
so  delegated  with  authority  in  that  behalf,  it  became  neces- 
sary to  place  in  the  caboose,  for  the  purpose  of  bringing  in 
said  engine,  a  certain  draw-bar  chain  sixteen  feet  long  and 
three  inches  in  diameter;  that  while  so  loading  said  tools 
and  appliances  said  Hupp  carelessly  and  negligently  directed 
and  instructed  one  of  said  divers  persons  in  the  employ  of 
appellant,  ** whose  name  is  to  this  plaintiff  unknown,'*  to 
load  said  draw-bar  chain  on  the  platform  of*  the  caboose 
at  or  near  the  brake-wheel  and  near  the  steps,  the  usual  way 
of  ingress  to  and  egress  from  the  caboose,  and  to  place  and 
pile  the  chain  in  a  pyramidal  form  fourteen  inches  in 
height,  and  carelessly  and  negligently  directed  and  in- 
structed said  employe  to  permit  the  chain  to  remain  on  the 
platform  in  that  place  and  in  that  condition  continuously 
during  the  trip  from  Momence  to  Oxford,  and  carelessly  and 
negligently  omitted  to  instruct  said  employe  to  remove  the 
chain  from  the  platform  into  the  caboose,  and  carelessly 
omitted  to  place  the  chain  in  the  tool-chest  of  the  caboose, 
which  was  the  proper  and  accustomed  place  for  said  chain, 
but,  on  the  contrary,  carelessly  and  negligently  directed  and 
instructed  said  employe  to  leave  the  chain  on  the  platform 
during  the  trip.  Otherwise  this  paragraph  is  practically 
like  the  first. 

In  what  is  attributed .  in  this  paragraph  to  the  car  in- 
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speetor,  he  is  not  shown  negligently  to  have  inspected  or  re- 
paired a  car,  or  negligently  to  have  failed  to  inspect  or  re- 
pair any  car  properly.  What  is  represented  as  having  been 
done  by  him  was  the  failure  to  cause  to  be  loaded  an  appli- 
ance in  the  place  provided  by  the  appellant  for  the  carrying 
of  the  same,  also  in  causing  the  loading  and  carrying  of  the 
chain  improperly.  The  most  that  can  be  said  of  his  alleged 
acts  is  that  he  was  directing  the  loading  of  the  appliances 
carried  upon  the  train;  and  he  cannot  be  regarded  other- 
wise than  as  a  fellow  servant  of  the  members  of  the  train 
crew  of  which  the  appellee  was  one.  The  loading  of  the 
chain  was  a  detail  of  employment,  not  the  doing  of  some- 
thing required  of  the  appellant  with  reference  to  its  em- 
ployes, and  was  a  misuse  of  the  instrumentalities  supplied 
by  the  appellant.  Chicago,  etc.,  B.  Co,  v.  Barker,  supra; 
Indianapolis,  etc.,  B.  Co.  v.  Johnson  (1885),  102  Ind.  352. 
As  said  in  Bier  v.  Jeffersonville,  etc.,  B.  Co.  (1892),  132  Ind. 
78,  79:  "It  clearly  appears  from  the  complaint  that  they 
were  engaged  together,  at  the  same  place,  in  a  work  that  re- 
quired cooperation,  and  such  association  as  would  bring 
them  in  frequent  contact  with  each  other." 

The  third  paragraph  proceeded  upon  the  theory  that  the 
appellee,  a  brakeman,  was  required  by  a  certain  yardmaster 
of  the  appellant,  and  against  the  will  and  over  the  objec- 
tion of  appellee,  to  act  as  brakeman  on  a  train,  consisting  of 
a  locomotive,  tender  and  caboose,  which  left  Momence  to  go 
to  Oxford,  Indiana,  requiring  a  period  of  sixteen  hours  to 
make  the  trip,  when  the  appellee  had  been  without  a  full 
period  of  rest  and  relief  from  duty  for  more  than  sixteen 
consecutive  hours.  It  was  sought  to  base  this  paragraph 
upon  the  legislative  enactment  approved  February  28,  1903 
(Acts  1903,  p.  113,  §5185g  et  seq.  Bums  1905).  This  enact- 
ment limited  the  hours  of  service  of  railway  employes, 
gave  a  right  of  action,  and  fixed  penalties  for  its  viola- 
tion. It  does  not  apply  **in  cases  of  accident,  wreck  or 
other  unavoidable  cause.'*    The  rule  is  that  where  an  ac- 
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tion  is  founded  upon  a  statute  of  this  character  the 

7.  pleader  must  show  facts  sufficient  to  take  the  case 
without  the  exception,  or  the  complaint  will  be  bad  oa 

demurrer.     In  this  paragraph  it  was  alleged  **that  no  ne- 
cessity for  said  continuous  duty  existed  on  account 

8.  of  any  accident,  wreck  or  unavoidable  cause."    This 
allegation  is  not  equivalent  to  an  allegation  that  the 

continuous  service  was  not  "in  case  of  accident^  wreck  or 
other  unavoidable  cause."  Though  the  statute  is  in  dero- 
gation of  the  common  law  and  penal,  a  paper  case  may  be 
stated  by  setting  forth  facts  from  which  it  may  be  seen  that 
the  case  is  not  one  within  the  exception ;  but  that  was  not 
done  in  the  pleading  before  us.  The  purpose  for  which  the 
trip  was  made,  and  the  service  required,  is  not  more  par- 
ticularly stated  than  before  set  forth.  It  was  shown  merely 
that  the  appellee  was  ordered  and  directed  to  act  as  brake- 
man  on  a  train  consisting  of  a  locomotive,  tender  and  ca- 
boose, which  left  a  specified  place  at  an  hour  stated  to  go 
to  another  place  specified,  the  distance  being  indicated  by 
the  time  which  would  be  required  to  make  the  trip.  The 
burden  was  on  appellee  to  allege  and  prove  a  case  within 
the  statute.  Laporte  Carriage  Co.  v.  SuUender  (1905),  165 
Ind.  290;  Zeller,  McCleUan  &  Co.  v.  Yinardi  (1908),  anU, 
232. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  appellant's  demurrer  to  each  para- 
graph of  the  complaint,  with  leave  to  amend. 


Indianapolis  &  Martinsville  Rapid  Transit 
Company  v.  Reeder. 

[No.  6^16.    Filed  November  20, 1908.] 

1.  Action. — Husband  and  Wife, — Loss  of  Services.— Medical  St- 
penses. — ^The  death  of  a  wife,  caused  by  defendant's  negliffHice. 
gives  to  the  husband  a  common  law  right  of  action  for  damages 
resulting  from  his  loss  of  her  services  and  society,  and  the  med- 
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leal  expenses  paid  in  caring  for  her,  independent  of  the  act  of 
1899  (Acts  1899,  p.  405,  §285  Bums  1908),  giving  a  right  of  action 
for  the  death  of  a  person  to  the  personal  representative,    p.  522. 

2.  AcrnoN. — Abatement. — Husband  and  Wife, — Death  by  Wrongful 
Act. — ^The  husband's  right  of  action  for  loss  sustained  because  of 
injuries  to  his  wife,  caused  by  defendant's  negligence,  does  not 
abate  upon  her  death,    p.  523. 

3.  Damages. — Injuries  to  Wife. — Action  bp  Husband. — In  an  ac- 
tion by  the  husband  for  damages  for  the  death  of  his  wife, 
caused  by  defendant's  neglig^ice,  the  husband's  medical  and 
nursing  expenses,  his  loss  of  companionship  and  services  of  the 
wife  are  proper  elements  of  damage;    p.  523. 

4.  Same. — Injuries  to  Wife. — Care  of  Children. — Action  by  Hus- 
band.— The  loss  of  parental  care,  training  and  comfort  to  the 
children,  thus  requiring  the  father  to  furnish  such  care  from 
other  sources,  Is  a  proper  element  of  damage  in  an  action  by  the 
husband  for  loss  sustained  through  the  death  of  his  wife,  caused 
by  defendant's  negligence,    p.  523. 

5.  Evidence. — Another  Action  Pending. — Damages. — Death  of 
Wife. — In  a  husband's  action  in  damages  for  the  death  of  his 
wife  caused  by  defendant's  wrongful  act,  evidence  of  an  order- 
book  entry  showing  that  an  action  for  damages  brought  by  the 
personal  representative,  is  pending,  is  inadmissible,    p.  524. 

6.  Tbial. — Instructions. — Damages  to  Husband  by  Death  of  Wife. 
— Services. — Expenses. — ^An  instruction,  in  an  action  by  a  hus- 
band, for  the  wrongful  injury  of  his  wife,  that  the  husband  is 
entitled  to  damages  for  the  value  of  his  wife's  services  in  caring 
for  the  home,  and  for  the  amount  paid  to  a  domestic  for  per- 
forming such  work,  is  erroneous,    p.  524. 

7.  Damages. — Excessive. — Death  of  Wife. — Action  by  Husband. — 
In  an  action  by  the  husband  for  damages  for  injuries  to  his 
wife,  such  injuries  resulting  in  her  death  in  one  year,  a  Judgment 
for  15,000  is  excessive,  where  the  damage  proved,  except  for  loss 
of  society,  was  not  more  than  one-fourth  of  the  amount  of  the 
Judgment,    p.  525. 

Prom  Hendricks  Circuit  Court ;   Thomas  J.  Cofer,  Judge. 

Action  by  John  C.  Reeder  against  the  Indianapolis  &  Mar- 
tinsville Rapid  Transit  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

W.  H.  Laiia  and  James  L.  Clark,  for  appellant. 
Brill  &  Harvey^  for  appellee. 

Rabb,  C.  J. — This  is  an  action  by  appellee  against  appel- 
lant.   He  alleges  in  a  single  paragraph  of  complaint  that  his 


522  APPELLATE  COURT  OF  INDIANA, 

IndinnapoIIs,  etc..  Transit  Co.  t\  Reeder — i2  Ind.  App.  520. 

wife  was  a  passenger  on  one  of  appellant's  cars,  and  that  a 
collision  occurred  between  it  and  another  car,  caused  by  ap- 
pellant's  negligence;  that  his  wife  thereby  suffered  injuries 
resulting  in  her  death  a  year  later ;  that  by  reason  of  appel- 
lant's  said  negligence  he  was  deprived  of  the  society  and 
companionship  of  h]s  wife,  compelled  to  expend  $1,000  in 
attempting  to  cure  her,  compelled  to  nurse  and  care  for  her, 
which  was  reasonably  worth  $500,  compelled  to  expend  other 
large  sums,  and,  on  account  of  said  injuries,  has  beea  dam- 
aged in  the  sum  of  $25,000. 

A  demurrer  to  the  complaint  was  overruled,  a  general 
denial  filed,  trial  had,  resulting  in  a  verdict  in  favor  of  ap- 
pellee, fixing  his  damages  at  $5,000.  Appellant's  motion  for 
judgment  on  the  answers  to  interrogatories  returned  with 
the  verdict  was  overruled,  and  judgment  rendered  for  the 
amount  specified  in  the  verdict.  Errors  assigned  are  the 
overruling  of  the  demurrer  and  of  said  motion  which  had 
been  made  a  reason  in  the  motion  for  a  new  trial. 

Appellant  contends  that,  since  the  death  of  appellee's 
wife  was  caused  by  its  negligence,  the  only  remedy  avail- 
able is  that  which  is  given  by  statute  (§285  Bums 
1.  1908,  Acts  1899,  p.  405),  and  within  the  terms  of 
which  appellee  does  not  bring  himself.  Actions 
brought  under  the  statute  must  be  brought  by  the  personal 
representative  of  the  decedent,  and  the  damages  recovered 
inure  to  the  benefit  of  the  widow  or  widower,  if  any,  or  next 
of  kin.  This  complaint  does  not  ask  for  damages  for  the 
death  of  appellee's  wife.  It  seeks  to  recover  for  the  depriva- 
tion of  the  services,  society  and  companionship  of  the  wife, 
for  sums  expended  in  trying  to  cure  and  heal  her,  and  the 
value  of  plaintiff's  services  in  nursing  her.  It  is  an  action 
personal  to  John  C.  Reeder,  and  appellant's  argument,  that 
the  statute  does  not  allow  such  an  action,  since  ''it  was  the 
purpose  of  the  legislature  to  provide  for  a  single  action  in 
which  all  recoverable  damages  resulting  from  injury  should 
be  assessed  and  adjudicated,  and  to  evade  all  others,"  is  ren- 
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dered  inapplicable  by  the  rest  of  the  sentence,  **in  favor  of 
the  deceased  or  of  his  legal  representatives,  which  might 
arise  out  of  the  injury. ' '  The  right  of  the  husband  to  sue  for 
damages  sustained  by  him  in  the  loss  of  the  services  and  so- 
ciety of  his  wife,  where  she  is  injured  by  a  third  party,  is  so 
well  established  wherever  the  common  law  remains  in  force, 
that  a  discussion  of  the  question  is  unnecessary.  Selleck  v. 
City  of  Janesville  (1899),  104  Wis.  570,  80  N.  W.  944,  47 
L.  R.  A.  691,  76  Am.  St.  892;  16  Am.  and  Eng.  Ency.  Law, 
468,  469. 

Appellant's  contention  that  under  §283  Bums  1908,  §282 

R.  S.  1881,  this  right  of  action  abated  with  Nellie  Reeder 's 

death  is  untenable.      Such  right  of  action  by  the 

2.  husband  does  not  abate  by  the  death  of  the  wife. 
Hifatt  V.  Adams  (1867),  16  Mich.  180;  Eden  v.  Lex- 

xngtan,  etc.,  R.  Co.  (1853),  14  B.  Mon.  204;  Nixon  v.  Lud- 
lam  (1893),50I11:  App.  273. 

The  expenses  of  medical  attention,  value  of  nursing,  and 

the. loss  of  society  and  companionship  are  proper  elements 

of  damages.    Selleck  v.  City  of  Janesville,  supra,  and 

3.  authorities  cited;    3  Sutherland,  Damages  (3d  ed.)j 
§952;  4  Sutherland,  Damages  (3d  ed.),  §1252.    The 

rule  is  that  in  actions  of  this  character  the  husband  may  re- 
cover for  the  loss  or  impairment  of  his  right  to  the  conjugal 
society  and  assistance  of  his  wife,  and  ordinarily  where  the 
word  ** services"  is  used  it  signifies  wifely  services,  such  as 
are  due  from  her,  and  includes  the  idea  of  her  society. 
Selleck  v.  City  of  Janesville,  supra;  Guy  v.  Livesey  (1619), 
Cro.  Jac.  501;  Kelly  v.  New  York,  etc.,  R.  Co.  (1897),  168 
Mass.  308,  46  N.  E.  1063,  38  L.  R.  A.  631,  60  Am.  St.  397; 
4  Sutherland,  Damages  (3d  ed.),  §1252. 

Evidence  was  admitted  which  showed  the  loss  of  parental 
care,  training  and  comfort  to  appellee's  daughter.    Appel- 
lant insists  that  this  was  not  proper.    While  no  re- 

4.  covery  should  be  allowed  for  the  value  of  such  items 
to  the  daughter,  they  are  proper  as  being  of  value  to 
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appellee,  for  sueh  care,  training  and  comfort,  after  the  dis- 
ability of  Nellie  Reeder,  had  to  be  furnished  by  appellee 
from  other  sources.  The  condition  of  the  family  is  a  proper 
element  to  consider  in  fixing  the  damages.  LouisviUe,  etc, 
R.  Co,  V.  Rush  (1891),  127  Ind.  545. 

The  court  refused  to  admit  order-book  entries  containing 
the  record  of  a  judgment  in  a  suit  by  Nellie  Reeder,  her  ad- 
ministrator being  substituted  after  her  death,  against 

5.  the  Indianapolis  &  Martinsville  Traction  Company. 
Such  refusal  was  proper.    That  case  was  not  a  former 

adjudication,  being  an  entirely  separate  cause  of  action,  and 
a  judgment  therein  does  not  affect  the  right  to  recover  in 
this  case.    4  Sutherland,  Damages  (3d  ed.),  §1252. 

The  court  gave  the  following  instruction  to  the  jury:   "In 

estimating  the  plaintiff's  damages,  the  jury  may  consider 

the  condition  of  his  family  at  the  time  of  the  alleged 

6.  accident,  and  take  into  account  all  the  services  that 
his  said  wife,  alleged  to  have  been  injured,  might  rear 

sonably  perform  in  his  family,  and  such  services  may  include 
actual  labor  in  helping  to  carry  on  the  household  affairs,  and 
the  pecuniary  value  of  all  acts  of  kindness  and  attention 
which  might  reasonably  be  anticipated  that  she  would  have 
performed  for  the  plaintiff  and  his  family  that  would  have 
ministered  to  his  and  their  comfort,  as  well  as  to  their 
necessities;  and,  after  having  considered  all  of  these  mat- 
ters, you  will  assess  to  him  such  damages  as  will  fully  com- 
pensate him  for  the  loss  of  his  wife's  services,  society  and 
companionship  from  the  date  of  her  injury  until  her  death, 
as  all  the  evidence  shows  them  to  be  reasonably  worth,  to 
which  amount  you  will  add  such  sum  as  the  evidence  shows 
he  has  necessarily  expended  on  account  of  said  injury,  to- 
gether with  the  value  of  the  services  rendered  by  plaintiff 
and  his  family,  and  services  in  caring  for  and  nursing  his 
said  wife."  This  instruction  tells  the  jurors  that  in  the  as- 
sessment of  damages  they  are  to  take  into  account  all  services 
appellee's  wife  might  have  performed  for  him  and  his  fam- 
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ily,  and  allow  him  such  sum  as  will  fully  compensate  him 
therefor;  and  to  this  they  are  to  add,  among  other  things, 
such  sum  as  the  evidence  shows  he  has  necessarily  expended 
on  account  of  said  injury.  It  was  the  theory  of  appellee  that 
on  account  of  said  injury  he  had  been  compelled  to  employ 
some  one  to  tak^  the  mother's  place  in  the  care  of  their  little 
daughter,  and  for  that  reason  evidence  was  admitted  of  the 
care  bestowed  by  the  mother  upon  the  daughter.  This  in- 
struction would  authorize  and  require  the  jury  to  allow  the 
appellee  as  damages  the  money  value  of  the  wife's  services  in 
taking  care  of  the  child,  and  also  what  expense  the  husband 
might  incur  in  employing  others  to  take  the  mother's  place 
in  the  care  of  the  child.  The  evidence  disclosed  that  before 
the  accident  the  wife  did  all  the  housework,  including  the 
family  washing  and  cleaning  house,  and  that  on  account  of 
the  injury,  and  her  consequent  disability,  the  appellee  was 
put  to  large  expense  in  the  employment  of  domestic  help 
who  did  the  same  work  that  the  wife  did  while  in  health. 
Under  this  instruction  the  jury  was  required  to  allow  him 
both  for  the  value  of  the  wife's  services,  and  the  sums  paid 
to  the  domestics  who  took  her  place  in  consequence  of  the 
injury.  This  was  clearly  an  error,  and  such  an  error  as  re- 
quires the  reversal  of  the  case. 

The  limit  of  the  appellee's  right  to  recover  for  the  value 
of  his  wife's  services  and  society  covered  a  period  of  a  few 
days  over  one  year.    The  action  is  not  brought  to  re- 
7.    cover  damages  for  the  death  of  the  wife.    This  dam- 
age is  presumed  to  be  included  in  another  form  of  ac- 
tion.    There  is  nothing  in  the  evidence  showing  that  those 
items  of  damages  for  which  the  appellee  was  entitled  to  re- 
cover, that  were  capable  of  exact  measurement,  amounted  to 
any  considerable  sum.    Appellee  was  only  able  to  recall  the 
sum  of  $60  in  cash  that  he  had  actually  expended  for  the 
care  and  treatment  of  his  wife  during  her  sickness.    There 
was  evidence  that  the  deceased  wife  had,  in  her  lifetime  and 
during  her  sickness,  called  at  the  oflBce  of  Dr.  Kimberlin,  in 
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Indianapolis,  from  three  to  five  times  for  advice  and  treat- 
ment, but  appellee  was  unable  to  state  what,  if  anything, 
he  paid  the  doctor,  or  was  charged  for  this  service.  There 
was  also  evidence  that  the  family  physician  treated  the  de- 
ceased for  several  months,  but  appellee  does  not  give  the  jury 
any  information  as  to  what  was  charged  for  these  services. 
There  was  evidence  that  servants  were  hired  for  a  few  months 
during  the  sickness  of  the  wife,  and, the  family  washing 
done  away  from  home,  but  the  sums  paid  for  this  work  were 
not  shown.  There  was  also  evidence  that  a  woman  who  did 
nursing  in  the  neighborhood  was  called  in  for  a  couple  of 
weeks  to  nurse  the  daughter.  THe  jury  was  not  informed 
what  she  was  paid,  or  what  she  charged  for  this  service,  and 
there  is  evidence  also  that  relatives  of  the  wife  assisted  in 
doing  the  housework  and  caring  for  the  wife  in  her  sickness, 
presumably  without  charge  for  their  services,  and  that  the 
appellee  assisted  in  the  care  of  his  wife,  and  in  doing  the 
housework  which  she  had  done  when  in  health,  which  he 
claims  occasioned  him  to  leave  his  business.  The  evidence 
shows  that  he  was  a  tinner  by  trade,  and  carried  on  a  busi- 
ness in  the  town  in  which  he  lived.  There  is  no  evidence 
before  the  jury  upon  which  it  could  predicate  damages  on 
account  of  the  neglect  of  the  appellee's  business,  nothing  to 
indicate  what  the  profits  of  his  business  were,  or  that  he  lost 
any  trade  on  account  of  his  attendance  upon  his  wife.  It  is 
shown  that  his  place  of  business  was  kept  open  at  all  times. 
So  that  at  least  three-fourths  of  the  $5,000  damages  as- 
sessed by  the  jury  in  favor  of  appellee  must  have  been 
based  exclusively  upon  the  loss .  of  the  society  and  com- 
panionship of  his  wife,  and  it  seems  quite  evident  that  the 
jury  must  have  considered  the  loss  to  the  appellee  of  his 
wife,  and  not  the  mere  loss  of  her  services  and  companion- 
ship for  the  brief  period  of  one  year.  These  damages  seem 
to  us  excessive  and  unreasonable,  and  require  the  court  to 
scrutinize  carefully  all  questions  arising  in  the  record  that 
could  in  any  way  affect  the  damages  assessed. 
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For  the  error  of  the  court  in  giving  this  instruction,  the 
cause  is  reversed,  with  instructions  to  the  court  below  to 
grant  a  new  trial. 


Haughton  v.  Aetna  Life  Insurance  Company. 

[No.  6,327.     Filed  June  24,  1908.    Rehearing  denied  and  mandate 
modified  November  20,  1908.] 

1.  Appeal. — Law  of  the  Case. — ^The  decision  on  a  former  appeal 
constitutes  the  law  of  the  case  In  all  subsequent  stages,    p.  528. 

2.  Insurance. — Warranties, — Construction  of. — Warranties  In  In- 
surance policies  are  strictly  construed,  and  though  an  answer  In 
an  application  be  partial,  yet  true  so  far  as  it  goes,  the  warranty 
extends  only  to  the  extent  of  such  answer,    p.  529. 

3.  Same.  —  Warranties.  —  Interrogatories.  —  Partial  Answers.  — 
Where  an  Insurance  company's  application  contained  the  follow- 
ing question:  "What  is  the  name  and  residence  of  your  physi- 
cian, the  one  whom  you  have  personally  employed  or  consulted?" 
and  assured  in  answer  thereto  stated:  "Have  none,''  and  the 
interrogatories  to  the  jury  and  the  answers  thereto  show  that 
assured  had  shortly  prior  thereto  consulted  a  physician  many 
times  with  respect  to  his  health,  it  is  not  thereby  conclusively 
shown  that  assured  did  have  a  physician  at  the  time  of  signing 
the  application,    p.  529. 

4.  Same. — Applications. — Forfeitures. — Construction. — The  rule  re- 
quiring provisions  for  the  forfeiture  of  an  insurance  policy  to  be 
strictly  construed  applies  to  the  construction  of  the  questions  con- 
tained in  the  application,    p.  530. 

5.  Tbiai«. — Verdict. — Presumptions. — Interrogatories. — Inconsistent 
Answers. — Nothing  will  be  presumed  against  a  general  verdict 
and  conflicting  answers  nullify  each  other,    p.  530. 

6.  Insurance. — Warranties. — Other  Insurance. — ^Where  assured,  in 
his  application,  was  asked  whether  he  had  made  application  for 
insurance  to  any  company  or  association,  which  had  not  been 
granted,  and  he  answered  "no,"  a  general  verdict  in  favor  of  the 
beneficiary  should  not  be  overturned  on  the  ground  that  other 
interrogatories  and  answers  showed  that  assured  had  applied  to 
another  company  for  a  policy  for  $5,000,  since  such  application 
might  have  been  granted,  thus  making  his  answer  true.    p.  530. 

7.  Same. — Warranties. — OtTier  Insurance. — Interrogatories. — Con- 
flict.— An  interrogatory  to  the  jury  and  answer  thereto  showing 
that  assured,  in  his  application,  was  asked  whether  he  had 
applied  for  insurance  to  any  other  company  and  had  been  refused, 
to  which  he  answered  "no,"  and  another  Interrogatory  and  an- 
swer thereto  showing  that  he  had  made  an  application  for  a 
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policy,  and  another  showing  that  assured  was  asked  in  his  appli- 
cation whether  he  then  had  any  insurance  on  his  life  and  he 
answered  "none,"  are  not  in  Irreconcilable  conflict  with  a  verdict 
for  the  beneficiary,    p.  531. 

8.  Tbial. — Verdict.— Interrogatories. — Conflict. — Evidence.— -In  de- 
termining whether  the  interrogatories  and  their  answers  are  in 
irreconcilable  conflict  with  the  general  verdict  the  evidence  will 
not  be  considered,    p.  531. 

9.  Same.  —  Verdict. — Interrogatories. — Motions. — Judgment.— lUevi 
Trial. — Upon  the  return  of  a  verdict  and  answers  to  the  inter- 
rogatories to  the  Jury,  the  losing  party  may  move  for  judgment 
notwithstanding  the  general  verdict,  thus  affirming  the  answers 
to  the  interrogatories,  or  move  for  a  new  trial,  thus  bringing  the 
whole  case  before  the  trial  court  for  review,    p.  531. 

10.  Appeal. — Reversal.— If  ew  Trial. — Interrogatories. — ^Though  ap- 
pellant is  technically  entitled  to  a  judgment,  a  new  trial  may  be 
ordered  on  a  reversal,  on  appeal,  where  justice  will  be  best 
subserved,    p.  531. 

11.  Same.— Jfandate. — Modification. — ^A  mandate  ordering  judg- 
ment will  be  modifled  and  a  new  trial  ordered,  where  it  appears 
that  justice  will  be  best  subserved,    p.  532. 

Prom  Sullivan  Circuit  Court;  William  T.  Douthitt,  Spe- 
cial-Judge. 

Action  by  Permelia  P.  Haughton  against  the  Aetna  Life 
Insurance  Company.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Alvin  M.  McClure,  WiUiam  A.  Cullop,  George  W.  Shaw, 
George  W.  Buff,  John  8.  Bays,  Lee  F.  Bays,  J.  P.  Haughtan 
and  Samuel  Emvion,  for  appellant. 

Ulric  Z.  Wiley,  Arthur  H.  Jones,  W.  B.  Gardiner,  Charles 
G.  Gardiner,  C.  K.  Tharp,  W.  C.  Johnson,  Will  H.  Hays  and 
John  T.  Hays,  for  appellee. 

RoBY,  C.  J. — This  is  the  second  appeal,  a  judgment  for 

the  appellee  having  been  heretofore  reversed.    Haughtan 

V.  Aetna  Life  Ins.  Co.  (1905),  165  Ind.  32.    In  the 

1.    former  hearing  the  suflSciency  of  the  complaint  and 

of  the  appellee's  answer  was  affirmed.     By  the  law 

of  the  ease  so  established  the  ultimate  rights  of  the  parties 

are  to  be  determined.    Halstead  v.  Sigler  (1905),  35  Ind. 

App.  419. 
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The  cause  was  tried  by  a  jury,  a  general  verdict  returned 
for  appellant  in  the  amount  of  the  policy  with  accrued  in- 
terest. Accompanying  the  general  verdict  were  answers  to 
a  series  of  interrogatories.  Appellee  moved  for  judgment 
on  said  answers  notwithstanding  the  general  verdict,  and 
such  motion  was  sustained,  appellant's  motion  for  judgment 
on  the  general  verdict  being  overruled.  The  correctness  of 
these  rulings,  by  which  the  same  question  is  presented,  is 
the  sole  matter  to  be  determined  on  this  appeal. 

There  were  ninety-two   interrogatories  submitted.     The 

answers  take  out  of  consideration,  as  a  possible  basis  upon 

which  to  sustain  the  judgment,  all  facts  set  up  ex- 

2.  cept  as  to  two  propositions,  upon  which  appellees 
ask  an  affirmance.     The  twenty-second  interrogatory, 

together  with  its  answer,  shows  that  in  decedent's  applica- 
tion for  the  policy  sued  upon  he  was  asked  the  following 
question,  and  answered  as  indicated : 

*'What  is  the  name  and  residence  of  your  physician, 
the  one  whom  you  have  personally  employed  or  con- 
sulted!   A.    Have  none." 

Warranties  in  insurance  policies  are  strictly  construed. 
**If  the  answer  given  [by  the  assured]  to  any  interrogatory 
[contained  in  the  application]  be  in  itself  true,  though  the 
question  be  such  as  to  suggest  a  fuller  and  more  detailed 
answer,  yet,  if  the  insurer  be  content  with  the  partial  an- 
swer, he  cannot  claim  a  warranty  extending  beyond  the  par- 
tial answer."  Fenn  Mut,  Life  Ins.  Co.  v.  WUer  (1885), 
100  Ind.  92,  50  Am.  Rep.  769.  See,  also.  Supreme  Lodge, 
etc.,  V.  Foster  (1901),  26  Ind.  App.  341;  Van  Valkenburgh 
V.  American,  etc.,  Life  Ins.  Co.  (1877),  70  N.  Y.  605.  There 
is  no  finding  that  at  the  time  said  application  was 

3.  made  the  applicant  did  have  a  physician.     It  is  found 
that  prior  to  December  9  he  had  **  personally  con- 
sulted a  physician  with  respect  to  his  health."    It  is  also 
found  that  prior  to  said  date  he  had  not  ^^  personally  em- 

VoL.  42—34 
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ployed  a  physician."  It  is  found  that  he  had  personally 
consulted  said  physician  four  or  five  times  within  sixty  days 
preceding  December  9.  It  is  also  found  that  he  had  not 
personally  employed  said  physician  and  consulted  him  un- 
der said  employment  within  said  time,  and  that  he  visited 
said  physician  and  consulted  with  him  professionally  on  the 
26th  of  October,  and  on  the  5th,  10th,  17th,  and  26th  days 
of  November,  1898.     The  rule  requiring  provisions 

4.  for  forfeiture  to  be  strictly  construed  must  be  ^• 
plied  in  construing  the  language  used  in  the  appUca- 

tion.    For  the  purposes  of  this  motion  nothing  will  be  pre- 
sumed as  against  the  general  verdict,  and  inconsistent 

5.  answers  by  the  jury  nullify  one  another.     We  are 
constrained  thereby  to  hold  that  the  applicant  stated 

that  he  had  no  physician  when  the  application  was  made, 
and  that  the  falsity  of  such  fact  is  not  shown  by  the  an- 
swers to  the  interrogatories.  Moulor  v.  American  Life  Ins. 
Co.  (1879),  101  U.  S.  708,  25  L.  Ed.  1077. 

The  twenty-third  interrogatory,  together  with  its 

6.  answer,  shows  that  decedent  in  his  application  was 
asked  the  following  question  and  answered  as  in- 
dicated : 

''Has  any  proposal  or  application  to  insure  your  life 
been  made  to  any  company,  association  or  agent  for 
which  insurance  has  not  been  granted,  or  on  which  a 
policy  or  certificate  of  insurance  was  not  issued  for  the 
full  amount  and  of  the  same  kind  as  applied  forf  If 
so,  state  particulars,  names  of  all  such  companies,  asso- 
ciations or  agents.    A.    No." 

By  this  interrogatory  appellee  sought  to  learn  if  any  pro- 
posal or  application  to  insure  George  A.  Haughton 's  life, 
upon  which  insurance  had  not  been  granted  or  on  which  a 
policy  was  not  issued  for  the  full  amount  and  of  the  same 
kind  as  applied  for,  had  been  made.  The  purpose  was  to 
learn  whether  another  company  doubted  the  risk.  Pacts 
otherwise  exhibited  by  the  answers  of  the  jury  show  that  he 
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had,  prior  to  the  time  of  this  application,  made  application 
to  the  Life  Assurance  Company  of  America  for  insurance 
on  his  life  in  the  sum  of  $5,000.  If  this  insurance  was  made 
by  that  company  the  answer  to  the  question  is  not  falsified. 
It  was  directed  only  to  applications  on  which  insur- 

7.  ance  was  refused,  in  whole  or  in  part.    Neither  is  it 
in  necessary  conflict  with  the  answers  to  the  follow- 
ing question : 

"What  amounts  are  now  insured  on  your  life,  and  in 
what  companies  or  association  T  If  insured  in  this  com- 
pany, state  the  number  and  amount  of  each  and  every 
policy.    A.  None." 

The  fact  that  the  Life  Assurance  Company  of  America  had 
accepted  the  risk  and  issued  the  policy  was  perfectly  consist- 
ent with  the  answer  made.     The  policy  might  not  have  been 
accepted  by  the  decedent,  it  might  have  been  canceled 

8.  or  surrendered.     In  determining  a  motion  for  judg- 
ment on  answers  to  interrogatories  it  is  not  per- 
missible to  consider  evidence.    Lowden  v.  Pennsylvania  Co, 
(1908),  41  Ind.  App.  614. 

The  facts  relied  upon  to  sustain  the  judgment  herein  are 

insufficient  for  that  purpose.     The  evidence  is  not  before 

this  court.     Appellee,  upon  the  rendition  of  an  ad- 

9.  verse  verdict,  had  a  choice  of  measures.     It  chose  to 
affirm  the  finding  of  the  jury,  and  moved  for  judg- 
ment thereon.     It  might  have  moved  for  a  new  trial  and 
by  that  motion  have  brought  the  entire  case  before  the  trial 
court.     It  did  not  choose  to  do  this,  but  took  the  verdict 

as  it  was,  and  demanded  a  judgment.     This  court 

10.  may,  in  the  exercise  of  a  sound  discretion,  direct  a  new 
trial.  Such  discretion  is  however  a  judicial  discre- 
tion. Talbott  V.  Barber  (1894),  11  Ind.  App.  1,  12,  54 
Am.  St.  491.  Judicial  discretion  must  have  some  basis  in 
the  record.  There  is  none  here,  and  we  may  not  go  outside 
of  the  record  to  find  it. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
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instructions  to  sustain  appellant's  motion  for  judgment  on 
the  general  verdict. 


Concurring  Opinion. 

Babb,  C.  J. — ^While  concurring  in  the  reversal  of  this  case, 
I  think  that  justice  would  be  best  subserved  by  directing  a 
new  trial. 

On  Petition  for  Rehearing. 

Per  Curiam. — Upon  consideration  of  the  petition  for  a  re- 
hearing it  is  concluded  that  the  petition  be  overruled.    It  is 
the  opinion  of  the  majority  of  the  court  that  a  new 
11.   trial  should  be  had.     The  mandate  is  therefore  modi- 
fied to  read  as  follows:    *'The  judgment  is  reversed 
and  the  cause  remanded  and  a  new  trial  ordered.'* 


Vandalia  Railroad  Company  v.  McMains. 

[No.  6,569.    Piled  November  20,  1908.] 

1.  Railroads. — Emitting  Steam. — LiahUity  Therefor. — ^No  cause  of 
action  arises  for  injuries  received  because  of  the  necessary,  usaal 
and  ordinary  escape  of  steam  from  a  locomotive,    p.  534. 

2.  Same. — Emitting  Steam,— Negligence. — ^The  careless  and  negH- 
gent  emission  of  steam  from  a  locomotive,  to  plalntiflTs  damage, 
though  such  locomotive  be  at  a  proper  place,  gives  a  right  of 
action,    p.  535. 

3.  Same. — Street  Crossings. — Rights. — ^The  rights  of  a  railroad 
company  and  a  traveler  at  a  street  crossing  are  mutual,  and  each 
must  act  with  due  regard  for  the  rights  of  the  other,    p.  535. 

4.  Same. — Emitting  Steam. — Negligence. — Inferences. — /wry.— The 
Jury  may  infer  negligence  from  the  facts  existing  at  a  street 
crossing  Injury,  but  cannot  infer  the  facts  from  which  to  draw 
the  inference  of  negligence,    p.  535. 

5.  Appeai*. — Weighing  Evidence. — ^Where  the  sufficiency  of  tiie 
evidence  is  questioned  on  appeal,  the  Appellate  CJourt  may  deter- 
mine whether  there  was  evidence  supporting  the  inference  drawn 
by  the  Jury,  but  cannot  weigh  the  evidence,    p.  585. 

«.  Railroads.  —  Emitting  Steam. — Negligence.-^Evidence.—Wiere 
the  evidence  shows  that  a  traUi  arrived  at  a  street  croasing  at 
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1  o'clcJck,  and  stood  nc^ar  bj'  for  fifteen  minutes  waiting  for  an- 
other train,  that  it  was  unnecessary  to  have  a  full  head  of 
steam  until  three  minutes  t)efore  it  started,  that  the  steam  could 
have  been  controlled,  but  was  allowed  to  escape  with  a  loud  noise, 
thereby  frightening  plaintifF's  horse  on  the  street  crossing,  to  her 
damage,  the  jury  may  Infer  negligence,    p.  535. 

Prom  Putnam  Circuit  Court ;  John  M.  Rawley,  Judge. 

Aetion  by  Eva  McMains  against  the  Vandalia  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  H.  James,  Z>.  P.  Williams  and  John  O.  Williams,  for 
appellant. 
James  P.  Hughes,  for  appellee. 

RoBY,  J. — This  is  an  appeal  from  a  judgment  for  $300 
damages  in  favor  of  plaintiff  against  the  Vandalia  Railroad 
Company.  The  basis  of  liability  is  the  alleged  negligence 
of  defendant  in  permitting  steam  to  escape  from  one  of  its 
engines,  which  so  frightened  the  horse  plaintiff  was  driving 
that  it  ran  away,  upset  the  buggy,  threw  plaintiff  out  and 
injured  her.  Demurrers  to  the  two  paragraphs  of  complaint 
were  overruled,  answers  were  filed  in  general  denial,  and 
the  case  was  tried  by  a  jury. 

The  error  relied  upon  is  the  overruling  of  defendant's 
motion  for  a  new  trial,  which  assigned  as  reasons  therefor 
that  the  verdict  is  not  sustained  by  sufficient  evidence  and 
that  it  is  contrary  to  law. 

The  facts  of  the  case  with  regard  to  the  accident,  as  shown 
by  the  evidence,  are  substantially  as  follows :  The  plaintiff, 
Mrs.  Eva  McMains,  with  her  brother-in-law,  was,  on  a  cer- 
tain day,  driving  a  horse  and  buggy  into  the  city  of  Green- 
castle  from  the  south  over  the  Cloverdale  road,  which  is 
crossed  by  the  tracks  of  the  defendant.  Standing  on  the 
railroad  tracks,  a  few  feet  west  of  the  crossing,  was  a  loco- 
motive and  a  train  of  freight-cars,  which  had  been  stopped 
on  the  switch  there  to  take  water  and  to  meet  a  west-bound 
paasenger-train.    Plaintiff  stopped  near  the  crossing  and 
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then  attempted  to  drive  across,  when,  according:  to  the  evi- 
dence of  herself  and  her  brother-in-law,  the  engine  emitted 
a  large  quantity  of  steam.  The  horse  became  frightened, 
reared,  turned  to  the  east,  and  threw  both  plaintiff  and  her 
brother-in-law  out,  causing  the  injuries  of  which  she  com- 
plains. The  evidence  also  shows  that  prior  to  stopping  at 
this  crossing  the  engineer  alighted  from  his  engine  at  the 
station  in  Greencastle  at  12:56  o'clock  p.  m.  to  get  orders, 
for  which  he  had  to  sign,  leaving  the  engine  in  charge  of 
the  fireman ;  that  it  took  the  fireman  four  or  five  minutes 
to  pull  from  the  depot  to  the  water-crane;  that  the  west- 
bound train  arrived  at  1:20  o'clock  p.  m.,  after  which  the 
freight-train  left;  that  it  took  four  or  five  minutes  for  the 
fireman  to  fill  the  water-tank,  after  which  he  attended  to 
the  fire;  that  the  engineer  arrived  at  the  engine  five  min- 
utes after  the  accident,  and  -it  was  ten  minutes  more  until 
the  train  left ;  that  it  was  not  necessary  to  have  a  high  pres- 
sure of  steam  until  time  to  start,  and  that  this  could  be 
had,  under  the  existing  conditions,  in  three  or  four  minutes; 
that  pressure  coiild  be  reduced  by  three  modes  other  than 
by  the  safety-valve  or  muffler.  The  fireman  testified  that 
no  steam  escaped,  as  plaintiff  complains. 

The  law  with  regard  to  accidents  caused  by  the  frighten- 
ing of  horses  by  the  emission  of  steam  from  engines  is 
well   settled.     2    Thompson,    Negligence    (2d   ed.), 
1.     §§1922-1924.      The  use   of  steam  by  railway  com- 
panies is  lawful  (§5195  Burns  1908,  cl.  8,  §3903  R  S. 
1881),  and  if  horses  take  fright  at  the  necessary  escape  of 
steam,  while  it  is  being  used  in  the  usual  and  ordinary  man- 
ner, no  action  will  lie  {Louisville,  etc.,  R.  Co,  v.  Schmidi 
[1893],  134  Ind.  16;  Philadelphia,  etc.,  R.  Co.  v.  Burkhardi 
[1896],  83  Md.  516,  34  Atl.  1010;  Abbot  v.  Kalbtis  [1889], 
74  Wis.  504,  43  N.  W.  367 ;  Duvall  v.  Baltimore,  etc.,  R.  Co. 
[1891],  73  Md.  516,  21  Atl.  496;  Lamb  v.  Old  Colony  R.  Co. 
[1885],  140  Mass.  79,  2  N.  E.  932,  54  Am.  Rep.  449),  and 
any  damage  that  may  result  therefrom  is  damnum  absque 
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injuria.     But  though  the  escape  of  steam  at  a  proper  place 
is  rightful  in  itself,  the  defendant  will  be  liable  if 

2.  the  steam  is  blown  off  negligently  or  carelessly  in 
an  unusual  and  unnecessary  manner.    LouisviUe,  etc., 

R.  Co.  V.  Schmidt  (1897),  147  Ind.  638;  Ft.  Wayne  Cooper- 
age Co.  V.  Page  (1908),  170  Ind.  585;  Omaha,  etc.,  R.  Co. 
V.  Clark  (1892),  35  Neb.  867,  53  N.  W.  970,  23  L.  R.  A. 
504;  Hahn  v.  Southern  Pac.  R.  Co.  (1877),  51  Cal.  605; 
Terre  Haute,  etc.,  R.  Co.  v.  Doyle  (1894),  56  III  App.  78. 
"While  the  rights  of  the  company  are  to  be  respected  and 
protected,  other  persons  also  have  rights  which  in  like  man- 
ner must  be  respected  by  the  company  and  its  employes." 
Omaha,  etc.,  R.  Co.  v.  Clark,  supra.  The  rights  and  duties 
of  the  appellant  and  appellee  at  the  crossing  in  ques- 

3.  tion  were  mutual,  and  both  were  respectively  bound 
to  do  what  the  law  required.    LouisviUe,  etc.,  R.  Co. 

V.  Schmidt,  supra.    To  charge  the  railroad  company  in  this 

case  with  liability,  the  evidence  must  establish  facts  which 

warrant  the  inference  of  negligence  on  the  part  of 

4.  the  company.     The  jury  can  infer  negligence  from 
the  facts  proved,  but  it  cannot  infer  the  existence  of 

the  facts  which  would  constitute  negligence.     Omaha,  etc., 

R.  Co.  V.  Clark,  supra.    Under  the  rule  that  our  appellate 

courts  cannot  weigh  evidence   (Schmidt  v.   Draper 

5.  [1894],  137  Ind.  249;  Isler  v.  Bland  [1889],  117  Ind. 
457;  Cowger  v.  Land  [1887],  112  Ind.  263),  the  only 

question  for  decision  is:  Was  there  evidence  from  which 
the  jury  could  properly  draw  the  inference? 

There  was  evidence  that  the  steam  escaped,  that  it  was 

unnecessary  to  have  a  full  head  of  steam  at  the  time  the 

accident  happened,  and  for  fifteen  minutes  thereafter, 

6.  and  that  the  steam  pressure  could  have  been  con- 
trolled by  three  methods  other  than  the  safety-valve. 

The  evidence  showed  that  the  train  arrived  at  the  switch 
at  1  o'clock.  In  answer  to  the  question:  **Do  you  know 
what  time  the  west-bound  passenger-train   goes  past  that 


536  APPELLATE  COURT  OF  INDIANA, 

Vandalia  R.  Co.  v.  McMalns — J2  Ind.  App.  532. 

point f  the  fireman  replied:  **It  is  supposed  to  pass  there 
at  1:16  o'clock,  but  it  was  a  few  minutes  late."  When 
asked  *'How  many  minutes  late  was  it?"  he  answered: 
** About  four  minutes,  I  think."  Under  the  conditions  full 
pressure  could  be  had  in  three  or  four  minutes,  and  even 
if  the  fireman  was  preparing  to  leave  at  1:16  o'clock  it  was 
unnecessary  to  have  full  pressure  until  several— rten  or 
eleven — ^minutes  after  the  accident.  It  was  within  the 
province  of  the  jury  to  infer  from  the  evidence  that  the 
fireman  knew  the  train  was  late.  This  case  is  clearly  dis- 
tinguished from  DuvM  v.  Baltimore,  etc.,  R.  Co.,  supra, 
where  the  engine  was  ** waiting  to  move  at  a  moment's  no- 
tice," and  full  pressure  of  steam  was  **  absolutely  necessar}' 
to  its  movements."  While  the  preponderance  of  evidence 
may  have  been  to  the  contrary,  the  testimony  was  sufficient 
to  warrant  the  inference  of  negligence.  Lane  v.  Brown 
(1864),  22  Ind.  239;  Crocker  v.  Hadley  (1885),  102  Ind. 
416;  Yount  v.  Yount  (1896),  144  Ind.  133.  The  presence 
of  negligence  may  be  determined,  in  the  absence  of  express 
testimony  of  witnesses,  from  the  fact  that  the  blowing  off 
of  steam,  under  the  circmstances,  was  necessary  or  tumeces- 
sary.  **The  place,  the  length  and  character  of  the  train, 
its  conduct,  the  distance  from  the  team  and  the  crossing,  the 
purpose  and  use  of  steam-cocks,  the  manner  and  facility  of 
their  manipulation,  and  all  other  circumstances,  may  be 
considered  by  the  jury,  in  the  light  of  conunon  knowledge, 
experience  and  observation,"  in  such  determination.  Si. 
Louis,  etc,  R,  Co,  v.  Le^vis  (1895),  60  Ark.  409,  416,  30  S. 
W.  765. 
Judgment  affirmed. 
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Alcon  v.  Koons. 

[No.  5,955.     Filed  November  1.  1907.     Rehearing  denied  June  12, 
1908.    Transfer  denied  November  20,  1908.] 

1.  Trial. — Special  Findings. — Guardians*  Reports, — Exceptions, — 
On  the  trial  of  exceptions  to  a  guardian*8  report  special  findings 
and  conclusions  of  law  may  be  demanded,    p.  588. 

2.  Same. — Guardians*  Reports, — Exceptions, — Appeal, — On  an  ap- 
peal, by  a  guardian,  from  the  sustaining  of  certain  exceptions 
to  his  report,  only  such  exceptions  will  be  considered,    p.  539. 

3.  Guardian  and  Ward. — Management  of  Ward's  Estate, — It  Is 
the  duty  of  a  guardian  to  manage  the  property  of  his  ward  for 
the  best  Interests  of  the  ward's  estate,    p.  539. 

4.  Same. — Settlements, — Guardians  who  fail  to  make  reports  every 
two  years  are  liable,  under  §3068  Bums  1908,  cl.  3.  §2521  R.  S. 
1881,  to  a  penalty  of  ten  per  cent  of  their  wards*  entire  estates, 
and  to  a  forfeiture  of  their  claims  for  services,  the  purpose  of  the 
statute  being  to  compel  guardians  to  keep  the  court  informed  as 
to  the  condition  of  their  wards*  estates,    p.  540. 

5.  Same. — Payment  of  De6<«.— Under  §3068  Burns  1908,  cl.  5, 
§2521  R.  S.  1881,  a  guardian  is  imperatively  required  to  pay  all 
of  his  ward's  debts  out  of  the  estate  in  bis  hands,  and  to  that  end 
may  petition  for  the  sale  of  the  ward's  real  estate,    p.  540. 

6.  Pleading. — Complaint, — Guardian's  Sale  of  Real  Estate, — ^A 
guardian's  petition  for  the  sale  of  the  ward's  real  estate  for  the 
payment  of  debts  must  set  forth  a  detailed  statement  of  the 
facts  of  the  estate,    p.  540. 

7.  Guardian  and  Ward. — Liability, — Disclosure  to  Court, — Court 
Orders. — When  a  guardian  has  made  a  full  disclosure  of  his 
ward's  estate  to  the  court,  and  has  executed  the  court's  orders 
with  reference  thereto,  he  is  not  liable,    p.  540. 

8.  Same. — Advice  hy  Ward. — ^An  insane  ward  is  under  no  duty  of 
advising  his  guardian  as  to  the  management  of  his  estate,    p.  541. 

9.  Same. — Report, — Burden  of  Proof. — Where  exceptions  are  filed 
to  a  guardian's  report  the  burden  Is  upon  the  guardian  to  prove 
the  correctness  thereof,  since  he  is  regarded  as  the  plaintiff, 
p.  541. 

10.  Same.— LoM  of  Ward's  Equity  in  Real  Estate. — Where  a 
guardian  failed  to  exercise  ordinary  care  to  protect  his  ward's 
equity  in  real  estate,  and  such  equity  was  lost  thereby,  the  guard- 
ian is  liable,  the  prima  facie  loss  being  the  value  of  the  equity, 
p.  541. 

11.  Judgment. — Motion  to  Modify. — Conclusions  of  Law. — Appeal. 
— A  motion  to  modify  or  correct  the  judgment  Is  the  proper  prac- 
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tice  where  such  judgment  does  not  fully  follow  the  conclusions 
of  law,  and  a  failure  so  to  move  prevents  the  questioning  of  such 
Judgment  on  appeal,    p.  542. 

Prom  Marion  Circuit  Court ;  Henry  Clay  Allen,  Judge. 

Guardian's  report  by  Charles  Alcon,  to  which  William  H. 
Koons  excepts.  From  a  judgment  for  the  exceptor,  the 
guardian  appeals.    Affirmed. 

Clarence  E.  Weir,  Edgar  A,  Brown,  Jameson,  Joss  &  Hay, 
Roscoe  0.  Hawkins,  Horace  E.  Smith  and  Oaylord  R.  Hawk- 
ins, for  appellant. 

A.  B.  Hovey,  0.  W.  Newman,  John  Cobum,  Schuyler 
Haas  and  W.  N:  Harding,  for  appellee. 

RoBY,  J. — ^Appellant,  on  August  29,  1902,  filed  his  final 
report  as  guardian  of  the  appellee,  who  was  in  September, 
1897,  adjudged  to  be  a  person  of  unsound  mind,  and  on 
July  3,  1902,  adjudged  to  be  of  sound  mind.  In  such  re- 
port he  set  out  in  detail  his  receipts  and  expenditures, 
averred  that  the  trust  was  fully  administered,  prayed  for 
the  allowance  of  certain  sums  for  his  services  and  for  attor- 
ney's fees,  and  that  the  report  be  approved  and  the  trust 
declared  closed  upon  the  payment  into  court  by  the  ward 
of  such  sum  as  was  necessary,  in  addition  to  the  cash  bal- 
ance in  the  guardian's  hands  to  discharge  the  advances  made 
to  the  guardian  and  his  attorney.  The  appellee  filed  writ- 
ten objections  to  the  approval  of  this  report,  a  trial  was 
had,  special  finding  of  facts  made,  conclusions  of  law  stated, 
and  judgment  rendered  against  appellant  for  $1,703.16  and 
costs. 

In  the  trial  of  exceptions  to  a  guardian's  report  it  is 

proper  practice,  upon  request,  to  find  the  facts  specially 

and  to  state  conclusions  of  law  thereon.    Swift  v. 

1.  Harley  (1898),  20  Ind.  App.  614;  Wysong  v.  Nealis 
(1895),  13  Ind.  App.  165;  Peterson  v.  Erwin  (1902), 
28  Ind.  App.  330;  Wainright  v.  Burroughs  (1891),  1  Ind. 
App.  393. 
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The  exceptions  were  sustained  as  to  three  matters  therein 
specified  and  overruled  as  to  all  others.     It  will  be  neces- 
sary to  consider  only  those  in  which  the  specifications 

2.  were  sustained.     The  second  finding  is  substantially 
as  follows:    That  on  September  22,  1897,  appellee 

was  the  owner  of  an  equity  of  redemption  in  lot  No.  32  in 
Lockwood  &  McClain's  addition  to  the  city  of  Indianapolis, 
and  that  said  real  estate  was  sold  on  decree  of  foreclosure 
July  17,  1897,  for  $655.37;  that  from  the  time  of  the  ap- 
pointment of  appellant  as  guardian  until  July  16,  1898,  the 
lot  was  reasonably  worth  fully  $800  more  than  the  amount 
necessary  for  its  redemption;  that  appellant,  as  guardian, 
carelessly  and  negligently  failed  to  make  any  reasonable 
effort  to  sell  or  dispose  of  his  ward's  equity  in  said  prop- 
erty at  any  time  during  the  year  allowed  by  law  for  the 
redemption  thereof,  and  further  negligently  failed  to  convert 
other  property  belonging  to  his  ward  into  money  with  which 
to  redeem  said  property;  that  the  guardian  did  not  exer- 
cise the  care  and  prudence  in  the  management  of  the  estate 
that  an  ordinarily  prudent  man  employs  in  his  own  affairs, 
and  that  by  reason  of  his  carelessness  and  negligence  the 
guardian  had  damaged  the  trust  in  the  sum  of  $800.  The 
third  finding  is  a  practical  duplicate  of  the  second,  describ- 
ing a  different  lot,  worth  $200  more  than  the  amount  neces- 
sary to  redeem. 

The  duty  of  the  guardian  is  **to  manage  the  estate  for 

the  best  interests  of  his  ward.'*    §3068  Burns  1908,  cl.  2, 

§2521  R.  S.  1881.     The  discharge  of  this  duty  de- 

3.  pends  **  largely,  if  not  wholly,  upon  the  condition  of 
the  estate.''    Ray  v.  McGinnis  (1882),  81  Ind.  451, 

454.  In  the  case  cited  the  guardian  was  recompensed  for 
money  borrowed  by  him  to  discharge  encumbrances  upon 
his  ward's  land.  See,  also,  Taylor  v.  Calvert  (1894),  138 
Ind.  67,  78,  and  Jones  v.  Crowell  (1896),  143  Ind.  218. 

If  a  guardian  fails  to  render  an  a(*('ount  of  his  trust  every 
two  years,  he  is  liable  to  a  penalty  of  ten  per  cent  of  the 
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entire  estate,  and  shall  receive  no  allowance  for  serv- 

4.  ices.    §3068  Bums  1908,  cL  3,  §2521  B.  S.  1881. 
''Its  obvious  purpose  is  to  require  guardians  having 

charge  of  the  estates  of  minors  to  furnish,  in  permanent 
and  reliable  form,  from  time  to  time,  statements  of  the  con- 
dition of  estates  entrusted  to  their  management,  for  the 
information  of  the  proper  court  and  the  protection  of 
wards.'*    Eiceman  v.  State,  ex  rel.  {1881)',  75  Ind.  46,  48. 

It  is  not  only  the  statutory  duty  of  a  guardian  to  man- 
age the  estate  for  the  best  interest  of  his  ward,  but  he  is 
specifically  required  **to  pay  all  just  debts  due  from 

5.  such  ward  out  of  the  estate  in  his  hands."    §3068 
Bums  1908,  cl.  5,  §2521  R.  S.  1881. 

Whenever  necessary  for  the  payment  of  the  just  debts  of 
any  minor,  or  for  the  discharge  of  any  liens  on  the  real 
estate  of  such  minor,  the  court  may,  upon  the  application 
of  such  guardian,  order  the  sale  of  the  ward's  real  estate,  or 
a  portion  thereof.     §3078  Bums  1908,  §2528  R.  S.  1881. 

In  an  application  for  such  sale  the  guardian  is  required 

to  set  forth  in  detail  the  facts  connected  with  the  estate. 

§3079  Burns  1908,  §2529  R.  S.  1881.    And  see  Slau- 

6.  ter  V.  Favorite  (1886),  107  Ind.  291 ;  State,  ex  rel,  v. 
Petersen  (1905),  36  Ind.  App.  269. 

It  follows  from  the  specific  duties  imposed  upon  guardiaiis 

by  the  statute,  as  well  as  from  the  general  character  of  the 

trust,  that  it  was  the  duty  of  the  appellant  to  know 

7.  every  fact  upon  which  the  exceptions  taken  to  his  re- 
port depended,  and,  knowing  them,  to  communicate 

them  to  the  court  for  its  information  and  the  protection  of 
the  ward.  If  he  had  filed  a  petition  for  an  order  to  sell  the 
real  estate  of  the  ward,  it  would  have  been  necessary  to  set 
out  therein  the  value  of  the  various  tracts  and  the  amount 
of  encumbrance  thereon.  Had  this  been  done  and  an  or- 
der of  sale  made,  but  no  property  sold  for  lack  of  buyers, 
the  guardian  would  occupy  a  much  diflPerent  position.  If 
he  had  made  a  full  report,  upon  which,  after  investigation, 
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the  court  had  concluded  it  was  useless  to  offer  the  lands 
for  sale,  the  guardian  would  not,  in  the  absence  of 

8.  fraud,  be  liable  for  anything.     The  ward  was  not 
under  any  duty  to  instruct  the  guardian  or  advise 

the  court.  The  only  reason  for  a  guardianship  lay  in  the 
ward's  inability  to  transact  business. 

It  follows,  that  when  a  guardian  files  a  report  and  excep- 
tions are  taken  to  it  the  burden  is  upon  him  to  establish 
facts  entitling  him  to  an  order  of  discharge.     **The 

9.  administrators  were  required  to  establish  the  correct- 
ness of  their  report,  in  respect  to  such  matters  as 

were  embraced  in  the  exceptions  filed  by  the  appellants." 
Hamlyn  v.  Nesbit  (1871),  37  Ind.  284.  See,  also,  Taylor  v. 
Burk  (1883),  91  Ind.  252;  Wysong  v.  Nealis  (1895),  13 
Ind.  App.  165,  169.  The  guardian  filing  a  final  report  and 
seeking  to  be  discharged  is  regarded  as  the  plaintiff.  Brown- 
lee  V.  Hare  (1878),  64  Ind.  311,  316;  Spray  v.  Bertram 
(1905),  165  Ind.  13;  Taylor  v.  Burk,  supra;  Johnson  v. 
Central  Trust  Co.  (1903),  159  Ind.  605.  The  burden  of 
proof  is,  however,  for  the  purposes  of  this  case,  immaterial. 
The  facts  stated  in  findings  two  and  three  are  sufficient  to 
establish  appellant's  liability  in  any  view  which  can 

10.  be  taken.     The  standard  of  care  required  from  a 
guardian  is  that  of  an  ordinarily  prudent  man.     Slau- 

ier  v.  Favorite,  supra;  Wainright  v.  Burroughs,  supra.  An 
ordinarily  prudent  man,  owning  a  city  lot  encumbered  to 
the  amount  of  $655.35,  it  being  ''reasonably  worth  fully" 
$800  in  excess  of  the  mortgage,  will  make  a  reasonable  effort 
to  protect  or  realize  upon  his  equity.  The  appellant  did  not 
make  such  effort.  It  was  his  duty  to  do  so,  and  the  finding 
that  he  did  not  makes  a  case  against  him.  In  Wainright  v. 
Burroughs,  supra,  it  was  foimd  that  the  guardian  endeavored 
to  secure  a  purchaser  for  the  property,  and  failed  to  do  so. 
Nothing  of  the  kind  appears  in  the  finding  under  considera- 
tion. The  damaofe  might  be  nominal  {Buchanan  v.  State, 
ex  rel.  [1886],  106  Ind.  251),  but  the  liability  is  to  compen- 
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sate  for  the  actual  loss,  and  that  is  prima  facie  the  value  of 
the  thing  lost,  and  it  devolved  upon  the  appellant  to  show 
that  the  land  was,  with  the  diligence  he  was  bound  to  exer- 
cise, worth  less.  Harlan  v.  Brown  (1892),  4  Ind.  App.  319, 
324;  Latham  v.  Brotvn  (1864),  16  Iowa  118;  Downer  v. 
Madison  County  Bank  (1844),  6  Hill  648. 

The  judgment  does  not  in  all  respects  follow  the  conclu- 
sions of  law,  but,  in  the  absence  of  a  motion  to  modify 

11.  or  correct  it  in  the  trial  court,  the  correction  cannot 
now  be  insisted  upon. 

Judgment  affirmed. 

Comstock,  C.  J.,  and  Rabb,  J.,  dissent. 

Dissenting  Opinion. 

Comstock,  C.  J. — Action  arising  upon  the  exceptions  filed 
to  the  final  report  of  Charles  Alcon,  guardian  of  William  H. 
Koons.  Appellant  on  September  22,  1897,  was,  by  the 
Marion  Circuit  Court,  appointed  guardian  of  appellee,  Wil- 
liam H.  Koons,  a  person  of  unsound  mind,  and  served  as  such 
guardian  until  July  3,  1902,  on  which  date  said  Koons  was 
adjudged  by  the  same  court  to  be  a  person  of  sound  mind. 

Appellant,  as  such  guardian,  filed  his  final  report  in  said 
circuit  court  on  August  29,  1902,  in  which  he  charged  him- 
self with  a  balance  of  $672.17.  Appellee  on  Agust  12,  1904, 
filed  his  amended  exceptions  to  this  final  report,  in  which 
he  made  five  separate  objections  thereto,  as  follows: 
First.  That  at  the  time  he  was  declared  of  unsound  mind 
he  was  the  owner  of  lot  No.  32  in  Lockwood  &  McLean's 
addition  to  the  city  of  Indianapolis,  which  consisted  of  a 
lot  with  dwelling-house  thereon,  and  that  it  was  of  the  value 
of  $2,500 ;  that  it  was  encumbered  by  a  mortgage  for  $500, 
which  had  been  foreclosed  prior  to  the  appointment  of  ap- 
pellant as  guardian,  and  that  under  a  proper  decree  it  had 
been  sold  to  the  mortgagee  on  July  17.  1897,  for  the  sum  of 
$655.37,  the  amount  of  the  mortirage,  with  interest  and  costs: 
that  there  was  in  this  real  estate  a  right  of  rcde:uptio!i  «;- 
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the  value  of  $1,540,  and  that  the  guardian  failed  to  inventory 
or  appraise  it  or  sell  it,  but  permitted  the  year  of  redemp- 
tion allowed  by  law  to  expire,  and  such  equity  thereby  to  be 
lost.  Second.  That  he  had  been  the  o^Tier  of  lot  No.  160 
in  Jackson  &  Hogshire's  East  Washington  street  addition  to 
the  city  of  Indianapolis,  which  had  a  dwelling  house  there- 
on, which  property  was  of  the  value  of  $1,600;  that  this 
had  been  likewise  encumbered  by  a  mortgage  for  $500,  which 
had  been  foreclosed,  and  under  a  proper  decree  the  same 
had  been  sold  to  the  mortgagee  on  July  17,  1897,  for  the 
sum  of  $597.17,  the  amount  of  the  decree  with  interest  and 
costs;  that  the  right  of  redemption  in  this  real  estate  was 
worth  $1,000;  that  the  guardian  neglected  to  inventory  or 
appraise  it  or  file  any  petition  to  sell  it  within  the  year  al- 
lowed by  law  for  the  redemption,  and  that  the  guardianship 
trust  had  been  damaged  thereby  in  the  sum  of  $1,000. 
Third.  That  he  had  likewise  been  the  owner  of  lot  No.  75 
in  Pickens  &  Lof tin's  East  Washington  street  addition 
to  the  city  of  Indianapolis,  with  a  dwelling-house  there- 
on and  other  improvements,  all  of  the  value  of  $3,000; 
that  this  likewise  had  been  encumbered  by  a  mort- 
gage for  $1,600,  which  had  been  foreclosed  prior  to  the  ap- 
pointment of  a  guardian  and  a  decree  entered  on  February 
10,  1897,  for  $2,377.52,  and  that  on  March  6,  1897,  the  same 
had  been  sold  by  the  sheriff  for  $2,000;  that  the  guardian 
failed  to  take  possession  of  certain  harness  and  a  surrey  of 
the  value  of  $100,  but  allowed  them  to  be  sold  by  the  wife 
of  the  ward,  by  which  the  trust  had  been  damaged  in  the 
sum  of  $100.  Fourth.  That  the  guardian  had  failed  to 
collect  the  wages  of  the  ward's  minor  children,  to  his  damage 
in  the  sum  of  $1,872.  Fifth.  That  he  had  been,  At  the  time 
the  guardian  was  appointed,  the  owner  of  certain  real  estate, 
about  two  hundred  fifty  acres  of  farm  land,  in  the  state 
of  Iowa,  all  fully  described ;  that  this  land  was  worth  $60 
per  acre  for  farming  purposes;  that  in  addition  it  was  un- 
derlaivl  wlVn  boils  of  coal,  which  added  $25  per  acre  to  its 
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value,  and  that  these  lands  were  improved  and  undet'  cultiva- 
tion ;  that  the  guardian  took  no  care  of  these  lands,  but  he 
filed  a  petition  in  the  probate  court  in  the  state  of  Iowa,  and 
obtained  an  order  to  sell  the  entire  body  of  land,  and  after- 
ward sold  it  to  J.  C.  Copeland,  who  had  been  one  of  the  ap- 
praisers appointed  by  the  court ;  that  the  lands  were  really 
worth  $75  per  acre,  and  should  have  brought  $9,373,  instead 
of  $1,800.  Upon  the  exceptions  he  prayed  judgment  against 
appellant  for  $20,000, 

Hearing  was  had  upon  the  guardian's  final  report,  and 
the  exceptions  thereto  noted.  Upon  the  request  of  ap- 
pellee the  court  made  a  special  finding  of  facts  and  stated 
six  conclusions  of  law  thereon.  The  first  was  to  the  effect 
that  said  Alcon  was  liable  to  Eoons  for  $800,  the  value  of 
the  real  estate  described  in  finding  number  two,  over  and 
above  the  amount  necessary  to  redeem  the  same ;  the  second, 
that  Alcon  was  liable  to  Koons  for  $200,  the  value  of  the 
real  estate  described  in  finding  number  three,  over  and  above 
the  amount  necessary  to  redeem  the  same ;  the  third,  fourtli 
and  fifth,  that  the  third,  fourth  and  fifth  objections  to  the 
report  were  not  sustained ;  the  sixth,  that  Koons  was  en- 
titled to  the  immediate  possession  of  the  mortgage  note  then 
in  possession  of  Alcon.  The  appellant  excepted  separately 
and  severally  to  the  first,  second  and  sixth  conclusions,  ffled 
a  motion  for  judgment  in  his  favor  and  for  a  new  triaL 
which  motions  were  overruled.  Appellee  excepted  severaHv 
and  separately  to  the  third,  fourth  and  fifth  conclusions.  Ap- 
pellee filed  a  motion  for  a  new  trial,  which  motion  the  court 
overruled  and  rendered  judgment  against  appellant  for 
$1,703.16. 

For  reversal  appellant  sajrs  that  the  trial  court  erred  (1) 
in  the  conclusions  of  law  stated  on  the  special  finding  of 
facts;  (2)  in  overruling  appellant's  motion  for  judgment 
in  his  favor;    (3)  in  overruling  his  motion  for  a  new  trial 

A  special  finding  of  facts  and  statement  of  conclusions  of 
law  thereon,  in  the  case  at  bar,  was  proper  practice.    Peter- 
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son  V.  Erwin  (1902),  28  Ind.  App.  330;  Slauter  v.  Fa- 
vorite (1886),  107  Ind.  291;  Taylor  v.  Wright  (1884),  93 
Ind.  121;  WainrigJd  v.  Burroughs  (1891),  1  Ind.  App.  393; 
Wysong  v.  Nealis  (1895),  13  Ind.  App.  165;  Swift  v.  Har- 
ley  (1898),20Ind.  App.  614. 

The  office  of  a  special  finding  is  to  find  facts  essential  to 
support  the  judgment.  The  fact,  and  not  evidence  of  a 
fact,  is  to  be  specially  found.  Trustees,  etc,  \,. Shoemaker's 
Estate  (1898),  20  Ind.  App.  319.  A  special  finding  must 
show  all  of  the  facts  necessary  to  warrant  the  conclusions 
of  law.  Miller  v.  Stephenson  (1901),  27  Ind.  App.  271.  If 
the  findings  are  silent  as  to  any  material  fact,  it  will  be  pre- 
sumed to  be  against  him  on  whom  the  burden  rests. 

The  substance  of  said  special  findings  two  and  three,  is 
as  follows:  (2)  That  on  September  22,  1897,  appellee 
was  the  owner  of  an  equity  of  redemption  in  lot  No.  32  (de- 
scribing it),  which  had  been  sold  to  the  mortgagee  by  the 
sheriff  of  Marion  county,  on  a  decree  of  foreclosure  on  July 
17,  1897,  for  the  sum  of  $655.37,  being  the  full  amount  of 
principal,  interest  and  costs  adjudged  against  said  Koons; 
that  on  the  day  of  the  appointment  of  said  guardian  and 
until  July  16,  1898,  this  real  estate  was  worth  fully  $800 
more  than  the  amount  necessary  for  the  redemption  thereof ; 
that  appellant,  as  guardian,  carelessly  and  negligently  failed 
to  make  any  reasonable  effort  to  sell  or  dispose  of  his  ward 's 
equity  in  the  property  at  any  time  during  the  year  allowed 
by  law  for  the  redemption  thereof,  and  carelessly  and  negli- 
gently failed  to  convert  other  property  belonging  to  his 
said  ward  into  money  with  which  to  redeem  the  same  from 
sheriff's  sale,  and  did  not  exercise  such  degree  of  care  and 
prudence  in  the  management  of  said  real  estate,  and  in  re- 
lation to  providing  means  for  the  redemption  thereof,  or  in 
finding  a  purchaser  for  his  ward's  interest  therein,  as  an 
ordinarily  prudent  man  employs  in  his  own  affairs,  and  that 
by  reason  thereof  the  trust  was  damaged  in  the  sum  of  $800. 
Vol.  42—35 
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(3)  That  on  September  22,  1S97,  said  Koons  was  the  owner 
of  an  equity  of  redemption  in  lot  No.  160  (describing  it) ; 
that  the  same  was  sold  to  the  mortgagee  by  the  sheriff  of 
Marion  county  on  a  decree  of  foreclosure  on  July  17,  1897, 
for  the  sum  of  $597.17,  being  the  full  amount  of  principal, 
interest  and  costs  adjudged  against  said  Koons ;  that  this 
real  estate,  on  the  appointment  of  the  guardian,  and  there- 
after up  to  July  16,  1898,  was  worth  $200  more  than  the 
amount  necessary  to  redeem  the  same.  The  language  fol- 
lowing is  identical  with  that  employed  in  said  second  find- 
ing, excepting  the  finding  that  the  trust  was  damaged  in 
the  sum  of  $200.  The  expressions  **  carelessly  and  negli- 
gently," and  that  the  guardian  **did  not  exercise  such  de- 
gree of  care  and  prudence  in  the  management  of  said  real 
estate,  and  in  relation  to  providing  means  for  the  redemp- 
tion thereof,  or  in  finding  a  purchaser  for  his  ward's  in- 
terest therein,  as  an  ordinarily  prudent  man  employs  in  his 
own  aflPairs,"  etc.,  are  conclusions  of  law.  They  are  void, 
and  must  be  disregarded.  Old  Nat.  Bank,  etc,  v.  Heckman 
(1897),  148  Ind.  490. 

Omitting  these  conclusions,  and  there  remain  only  the 
findings  that  the  appellee  was  the  owner  of  a  certain  equity 
of  redemption  in  the  real  estate  described,  and  that  the 
guardian  failed  to  dispose  of  it  during  the  year  allowed  by 
law  for  redemption.  There  is  no  finding  that  it  was  even 
possible  for  a  guardian  to  sell  said  equities.  The  findings 
upon  the  possibility  of  selling  the  equities  in  the  different 
pieces  of  real  estate  which  had  been  sold,  are  that  they  were 
worth  fully  a  certain  sum  more  than  the  amount  received 
by  the  sheriff's  sale;  such  finding  is  not  sufficient  to  make 
the  guardian  liable.  Cash  would  have  been  necessary  for 
the  purpose  of  redemption,  and  it  should  appear  that  it 
was  possible  to  realize  cash  out  of  the  right  of  redemption. 
The  findings  do  not  state  the  market  value  of  the  real  estate, 
or  that  it  had  any  market  value.    The  expressions  "rea- 
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sonably  worth"  or  ** reasonable  value"  are  not  so  broad  as 
market  value.  In  St.  Louis,  etc,  R.  Co.  v.  Chapman  (1888), 
38  Kan.  307,  16  Pac.  695,  5  Am.  St.  744,  and  cases  cited, 
the  difference  in  the  meaning  of  ** reasonably  worth"  and 
** market  value"  are  pointed  out.  An  instruction  was  ap- 
proved which  treated  ** actual  value"  and  ** reasonable 
worth"  as  synonymous,  and  said:  **You  should  consider 
its  [the  lot's  or  real  estate's]  reasonable  worth  in  the  mind 
of  a  prudent  seller,  at  liberty  to  sell  at  a  reasonable  time 
for  selling  at  usual  and  reasonable  terms  and  conditions  of 
sale."  Reasonable  worth  imports  the  conditions  of  time 
and  terms,  and  not  a  sale  for  cash.  These  findings  do  not 
fairly  tend  even  to  show  that  the  equities  could  have  been 
sold  for  cash  within  the  time  allowed  for  redemption.  The 
alleged  negligence  of  the  guardian  was  not  embraced  in  the 
report.  Such  negligence  would  not  therefore  be  presumed. 
Waintvright  y.  Smith  (1886),  106  Ind.  239;  Wainnght  v. 
Burroughs,  supra.  As  to  all  matters  in  the  report  of  a 
guardian  questioned  by  exceptions,  the  report  is  the  com- 
plaint of  the  guardian,  and  the  burden  is  upon  him  to  sus- 
tain it,  but  as  to  negligence  or  nonfeasance  of  the  guardian, 
consisting  of  matters  outside  the  recorded  facts,  the  burden 
is  upon  the  .exceptor.  The  following  cases  are  in  point: 
Kirby  v.  Coles  (1836),  15  N.  J.  L.  441;  In  re  Johnson's 
Estate  (1875),  11  Phila.  (Pa.)  83;  In  re  Palmer  (1885), 
3  Dem.  Sur.  129;  In  re  Thomas's  Estate  (1887),  4  Kulp 
(Pa.)  446;  Shepard  v.  OilVs  Admr.  (1875),  49  Ala.  162; 
In  re  Estate  of  Millenovich  (1869),  5  Nev.  161;  Brownlee 
r.Hare  (1878),  64  Ind.  311. 

The  burden  was  upon  appellee  to  show  the  negligence  of  • 
appellant  in  failing  to  redeem  the  equities  in  the  real  estate 
sold.  There  is  no  finding  of  any  fact  showing  an  oppor- 
tunity to  sell  the  equities,  or  that  they  might  have  been 
sold  for  their  full  value  or  for  the  amount  of  cash  neces- 
sary to  redeem  them.     The  findings  being  silent  on  these 
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material  facts,  they  are  presumed  to  be  against  the  ap- 
pellee, and  the  conclusions  of  law  based  upon  special  find- 
ings two  and  three  were. therefore  not  warranted. 

That  the  law  imposes  upon  guardians  important  duties 
and  requires  that  they  be  discharged  with  promiptness  and 
fidelity,  that  the  proper  court  may  authorize  a  guardian  to 
borrow  money  to  discharge  liens  upon  the  property  of  his 
ward,  are  propositions  not  disputed.  In  the  case  at  bar 
the  controlling  question  is,  **  Are  the  conclusions  of  law  sup- 
ported by  the  facts  specially  found?"  This  question 
should,  I  think,  be  answered  in  the  negative.  Conclusions 
of  law  should  be  based  upon  ultimate  facts  found,  and  not 
evidentiary  facts.  To  warrant  a  judgment  against  appel- 
lant the  special  findings  should  show  that  the  guardian 
failed  in  selling  the  equities  of  redemption  when  such  sale 
could  have  been  made  and  the  money  realized  thereby  to 
redeem  his  ward's  lands  within  the  year  for  their  redemp- 
tion. 

The  judgment  should  be  reversed,  and  a  new  trial  had. 

Babb,  J.,  concurs  in  the  foregoing  dissenting  opinion. 


Johnson  County  Savings  Bank  v.  Kramer. 

rXo.  0.246.    Filed  November  24.  1908.] 

1.  Appeal. — Assignments  of  Errors. — Demurrer. — Exceptions.— 
Joint. — Several. — Where  plaintiff  files  a  several  demurrer  to  the 
second  and  third  paragraphs  of  answer,  which  is  overruled,  "to 
which  ruling  ♦  ♦  ♦  plaintiff  ♦  ♦  •  excepts."  and  the 
plaintiff  assigns  error  on  the  overruling  of  the  demurrer  "to  the 
second  and  third  paragraphs  of  the  defendant's  answer."  each 
paragraph  is  questioned,  though  to  sustain  the  assignment  both 
paragraphs  must  be  held  Insufflclent.    p.  550. 

2.  BiLi£  AND  Notes. — Defenses. — Fraud. — Breach  of  Contract.— 
Indorsees. — Pleading. — Ansirer. — Fraud  or  breach  of  contract  on 
the  part  of  the  drawer  constitutes  no  defense  to  an  action  by  a 
good-faith  Indorsee  of  a  foreign  bill  of  exchange  against  the 
acceptor  thereof,     p.  551. 
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3.  Bills  and  Notes. — Poreipn. — Acceptance, — Laws  Governing. — 
A  bill  drawn  by  an  Iowa  corporation  upon  a  resident  of  Indiana, 
which  is  accepted  in  Indiana,  must  be  treated  as  a  foreign  bill 
of  exchange,  though  the  contract  of  acceptance  Is  governed  by 
the  laws  of  Indiana,    p.  553. 

Prom  Laporte  Superior  Court ;  Harry  B,  Tuthill,  Judge. 

Action  by  the  Johnson  County  Savings  Bank  against 
Leonard  •  G.  Kramer.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

M.  R.  Sutherland  and  R.  N.  Smith,  for  appellant. 
James  F.  Oallaher,  for  appellee. 

Mters,  J. — Appellant  brought  this  action  against  ap- 
pellee, alleging,  in  substance,  that  a  partnership  composed 
of  Milbert  P.  Price  and  Lewis  E.  Lyon,  doing  business  at 
Iowa  City,  Iowa,  under  the  firm  name  of  the  Puritan  Manu- 
facturing Company,  on  April  15,  1904,  at  its  place  of  busi- 
ness in  said  Iowa  City,  drew  in  due  course,  upon  the  ap- 
pellee, its  draft  or  bill  of  exchange,  sued  on  in  this  action, 
as  well  as  three  other  drafts  or  bills  of  exchange,  each  for 
$95,  due  in  three,  six  and  nine  months  after  date,  and  for- 
warded them  to  the  appellee  for  his  acceptance  in  writing; 
that  the  appellee  received  said  drafts  or  bills  of  exchange 
and  accepted  them  by  signing  his  name,  "L.  G.  Kramer," 
on  the  face  of  each,  and  delivered  them  at  said  Iowa  City 
to  said  Puritan  Manufacturing  Company,  which  in  due 
course^  May  21,  1904,  in  good  faith  and  for  a  valuable  con- 
sideration to  it  paid  by  the  appellant,  indorsed  and  deliv- 
ered said  drafts  or  bills  of  exchange  to  the  appellant,  **who 
is  now  and  has  been  the  owner  of  the  draft  or  bill  of  ex- 
change sued  upon  in  this  action  ever  since  the  time  of  said 
indorsement.*'  A  copy  of  said  draft  or  bill  of  exchange, 
with  the  acceptance  of  the  appellee  written  upon  the  face 
thereof  and  the  indorsement  of  the  Puritan  Manufacturing 
Company  to  the  appellant  on  the  back  thereof,  was  exhibited 
with  the  complaint,  as  follows; 
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**  Puritan  Manufacturing  Compan}'.  No 

Iowa  City,  Iowa,  April  15, 1904, 
Twelve  months  after  date  pay  to  Puritan  Manufactur- 
ing Company,  or  order,  $95.  Value  received  and  charge 
to  account  of 

Puritan  Manufacturing  Company. 

per  M." 
'*ToL.  G.Kramer, 
Michigan  City,  Indiana. 

Customer's  Acceptance. 

Accepted,  L.  G.  Kramer. 
Customer's  signature." 
'*Pay  Johnson  County  Savings  Bank,  Iowa  City,  Iowa. 

Puritan  Manufacturing  Company." 
*  *  Pay  any  bank  or  banker  or  order. 
Johnson  County  Savings  Bank,  Iowa  City,  Iowa. 

William  A.  Fry,  cashier." 

The  complaint  further  showed  that  when  the  draft  or 
bill  of  exchange  in  question  became  due  and  payable  it  was 

presented  to  the  appellee  for  payment  through  the 
1.     First  National  Bank  of  Michigan  City,  Indiana,  and 

payment  was  refused  by  the  appellee.  The  com- 
plaint sets  forth  certain  alleged  statutes  of  Iowa,  contains 
averments  concerning  the  same,  and  alleges  that  the  instru- 
ment sued  upon  is  long  past  due  and  wholly  unpaid.  The 
appellee  answered  in  three  paragraphs — a  general  denial 
and  two  affirmative  paragraphs.  A  demurrer  to  the  second 
and  third  paragraphs  of  answer  was  overruled.  This  de- 
murrer, so  far  as  it  is  material,  was  as  follows:  **Now 
comes  the  plaintiff  in  the  above-entitled  cause  and  demurs 
separately  and  severally  to  the  second  and  third  paragraphs 
of  defendant's  answer,  on  the  following  ground:  That 
neither  of  said  paragraphs  states  facts  sufficient,"  etc.  The 
order-book  entry,  showing  the  c*ourt's  action  and  the  appel- 
lant's exception,  is  as  follows:  ** Which  demurrer  is  by 
the  court  overruled,  to  which  ruling  of  the  court  said  plain- 
tiff by  counsel  excepts."  It  is  assigned  here  that  "the  court 
erred  in  ovorrulinj?  the  dennirrer  to  the  se^'ond  and  third 
paragraphs  of  the  defendant's  answer  to  the  amended  com- 
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plaint."     It  is  contended  that  no  question  is  presented  by 
this  assignment. 

The  demurrer  is  addressed  to  the  paragraphs  of  answer 
separately  and  severally.  The  record  shows  that  the  court 
overruled  the  demurrer  without  referring  to  the  separate 
paragraphs,  and  that  the  exception  of  the  appellant  to  this 
action  of  the  court  was  likewise  general.  The  assignment 
of  error  is  not  addressed  to  the  action  of  the  court  with 
reference  to  the  paragraphs  separately,  but  is  addressed 
generally  to  the  overruling  of  the  demurrer.  Certain  cases 
cited  by  the  appellee  have  been  overruled,  and  it  is  said  that 
such  a  general  exception  to  such  a  general  ruling  upon  a 
demurrer  addressed  to  the  paragraphs  of  a  pleading  sep- 
arately is  a  sufficient  exception  as  to  such  ruling  upon  each 
of  the  paragraphs  separately  considered.  WhiteseU  v. 
Strickler  (1907),  167  Ind.  602,  119  Am.  St.  524;  City  of 
Decatur  v.  McKean  (1906),  167  Ind.  249;  Bessler  v.  Laugh- 
Mn  (1907),  168  Ind.  38;  Bedford  Quarries  Co.  v.  Bough 
(1907),  168  Ind.  671,  14  L.  R.  A.  (N.  S.)  418.  While  the 
ruling  upon  the  several  paragraphs  might  have  been  as- 
signed separately  in  this  court,  yet  under  the  recognized 
practice  the  assignment  made  in  this  case  is  allowable, 
though  it  will  be  necessary  for  the  upholding  of  that  assign- 
ment to  determine  that  both  paragraphs  embraced  in  the 
demurrer  were  insufficient.  Black  v.  Thompson  (1894),  136 
Ind.  611;  Moore  v.  Morris  (1895),  142  Ind.  354;  Ketcham 
V.  Barbour  (1885),  102  Ind.  576;  Saunders  v.  Montgomery 
(1895),  143  Ind.  185. 

In  the  second  paragraph  of  answer  it  was  alleged,  in  sub- 
stance, that  the  draft  sued  on  was  accepted  by  the  appellee 
at  Michigan  City,  Indiana ;  that  it  was  drawn  for  the 
2.     payment  of  certain  goods  sold  by  the  Puritan  Manu- 
facturing Company  to  the  appellee  under  a  written 
contract,  exhibited  with  the  answer;   that  certain  represen- 
tations were  made  as  to  said  goods ;  that  appellee  purchased 
the  same  relying  upon  such  representations ;   that  the  goods 
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were  not  as  represented ;  tliat  if  said  goods  had  been  as  rep- 
resented they  would  have  been  of  the  value  of  $380;  that 
they  were  not  worth  more  than  $200 ;  that  appellee  had  paid 
said  manufacturing  company  $270  for  said  goods;  that  as 
soon  as  he  learned  of  the  inferior  quality  of  the  goods  he 
notified  said  company  that  he  would  return  the  same  to  it, 
which  return  was  refused  and  forbidden  by  said  company; 
that  he  has  at  all  times  been  ready  and  willing  to  deliver 
said  goods  to  said  company,  etc. ;  that  the  draft  sued  on  by 
the  assignee  of  that  company  was  for  the  amount  claimed 
to  be  due  from  appellee  for  said  goods  over  and  above  the 
$270  already  paid. 

In  substance,  the  third  paragraph  of  answer  showed  that 
the  draft  in  suit  was  drawn  against  appellee  by  the  Puritan 
Manufacturing  Company,  accepted  at  Michigan  City,  In- 
diana, and  assigned  to  the  appellant ;  that  it  represented  a 
partial  pajonent  for  goods  purchased  by  appellee  from  that 
company  under  the  written  contract  exhibited;  that  the 
amount  to  be  paid  for  the  goods  was  $380,  and  that  the 
company  at  the  time  of  the  sale  of  the  goods  represented 
them  to  be  merchantable,  and  as  an  inducement  to  the  ap- 
pellee to  purchase  them  guaranteed  that,  if  the  retail  sale? 
of  said  goods  in  the  appellee's  store  did  not  equal  the  pur- 
chase price  of  $380  by  the  expiration  of  twelve  and  one- 
half  months  from  the  date  of  the  invoice,  said  company 
would  buy  back  for  cash  at  the  original  invoice  price  all  of 
said  jewelry  then  remaining  in  appellee's  hands;  that  said 
sales  in  twelve  and  one-half  months  did  not  equal  $380; 
that  appellee  performed  all  of  his  part  of  said  contract; 
that  said  company  failed  and  refused  to  comply  with  said 
contract  on  its  part,  and  refused  to  buy  back  the  goods  as 
it  had  agreed  to  do,  whereby  appellee  was  damaged  in  the 
sum  of  $350;  that  said  goods  remaining  in  his  hands  at  the 
invoice  price  amounted  to  $353,  which  appellee  had  at  all 
times  been  willing  to  deliver  to  said  company  upon  the  pay- 
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inent  to  him  of  the  invoice  price,  etc.,  and  demanding  that 
his  damages — $350 — ^be  set  off  against  appellant's  claim. 

The  writing  in  suit  is  to  be  regarded  not  as  a  promissory 

note  but  as  a  foreign  bill  of  exchange.    Appellee's  contract 

of  acceptance  of  the  bill  was  made  in  this  State  and  is 

3.     governed  by  the  laws  of  this  State.    Burnheisel  v. 

Field  (1861),  17  Ind.  609;   Payne  v.  Albany,  etc., 

Bank  (1891),  3  Ind.  App.  214;  Nicely  v.  Commercial  Bank, 

etc.  (1896),  15  Ind.  App.  563,  569,  57  Am.  St.  245 ;  1  Daniel, 

Negotiable  Inst.  (4th  ed.),  §§7,  27,  867. 

In  Spurgin  v.  McPheeters  (1873),  42  Ind.  527,  it  was  held 
that,  in  a  suit  by  the  payee  against  the  acceptor  of  a  bill  of 
exchange,  the  latter  could  not  avail  himself  of  a  want  of 
failure  of  consideration  as  between  him  and  the  drawer  (a 
third  person)  or  of  a  set-off  in  favor  of  such  defendant 
against  such  drawer. 

In  Hinkley  v.  Fourth  Nat.  Bank,  etc.  (1881),  77  Ind.  475, 
it  was  held  that  the  element  of  fraud  being  absent,  in  an 
action  by  an  indorsee  of  a  bill  of  exchange  against  the  ac- 
ceptor, the  acceptor  cannot  defend  by  merely  showing  that 
he  received  no  consideration,  but  the  acceptor  must  also 
show  that  there  was  no  consideration  between  the  indorsee 
who  sues  and  his  indorser.  See,  also,  Harger  v.  Worrall 
(1877),  69  N.  Y.  370,  25  Am.  Rep.  206;  Oalvin  v.  Meridian 
Nat.  Bank,  etc.  (1891),  129  Ind.  439;  Heuertem^tte  v.  Mor- 
ris  (1885),  101  N.  Y.  63,  4  N.  E.  1,  54  Am.  Rep.  657 ;  Hoff- 
man V.  Bank  of  Milwaukee  (1870),  12  Wall.  181,  20  L.  Ed. 
366. 

In  First  Nat.  Bank,  etc.,  v.  Ruhl  (1890),  122  Ind.  279, 
which  was  an  action  upon  commercial  paper  by  a  holder 
through  indorsement,  it  was  held  that  an  answer  pleading 
want  of  consideration  was  bad  because  it  did  not  show  that 
the  plaintiff  was  not  a  purchaser  for  value  and  in  good  faith. 

Whatever  might  be  said  of  answers  setting  up  the  matters 
stated  in  the  second  and  third  paragraphs,  if  the  action  was 
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one  brought  by  the  payee  and  drawer  of  the  bill  against  the 
acceptor,  they  cannot  be  said  to  present  any  defense  to  the 
action  against  the  acceptor  brought  by  the  indorsee,  not  in 
any  manner  connected  with  or  affected  by  such  matters. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's demurrer  to  the  second  and  third  paragraphs  of  an- 
swer. 


Deputy  et  al.  v.  Dollarhide  et  al. 

[No.  6,437.    Filed  November  24,  1U08.] 

1.  Judgment. — Collateral  Attack. — Appeal, — A  collateral  attack 
upon  an  erroneous  or  merely  irregular  Judgment  must  fall,  the 
remedy  for  such  defects  being  an  appeal,    p.  558. 

2.  Same. — Review. — Direct  Attack. — ^An  action  to  review  a  Judg- 
ment constitutes  a  direct  attack  thereon,    p.  558. 

o.  Pbocess.  —  Publication.  —  Notice.  —  Jurisdiction. — The  failure 
strictly  to  follow  the  statute  requiring  nonresident  notice  by 
publication  invalidates  such  notice,  and  no  Jurisdiction  is  obtained 
thereby,    p.  559. 

4.  JuBiSDicnoN. — Process. — Proof. — No  Jurisdiction  is  obtained  In 
the  case  of  a  nonresident  until  the  proper  proof  of  senrice  or 
publication  is  made,  and  an  unsworn  certificate  of  the  publisher 
of  a  newspaper  that  an  attached  notice  was  duly  published  is 
Insufficient     p.  559. 

5.  Process.  —  Publication.  —  Proof. — Signatures. — ^^Affldavit.^—An 
'^affidavit'*  of  a  publisher  that  he  published  a  certain  nonresident 
notice  requires  his  signature  before  some  officer  empowered  to 
administer  oaths ;  and  the  officer's  Jurat  must  be  attached  thereto 
and  his  seal  affixed,    pp.  559, 561. 

6.  Pleading. — Demurrer, — Admissions  by. — Review  of  Judgment.^ 
A  demurrer  to  a  complaint  to  review  a  Judgment,  such  complaint 
alleging  that  the  proof  of  publication  was  never  sworn  to  by 
the  publisher  of  the  paper,  admits  the  truth  of  such  allegation, 
p.  560.  ^ 

7.  Judgment.— /j6i><eM7  of. — Record. — Jurisdiction. — ^Where  the  rec- 
ord in  a  default  Judgment  shows  an  Insufficient  proof  of  publica- 
tion of  a  nonresident  notice,  the  fact  that  the  trial  court  as- 
sumed Jurisdiction  does  not  prevent  it,  in  an  action  to  review 
such  Judgment,  from  setting  such  Judgment  aside,  the  presump- 
tion of  Jurisdiction  being  unavailing  where  the  proof  shows 
there  was  none.    p.  560. 

8.  Same.— /JfttV'ir  of.Stntntcs.— Partition. — Section  646  Bums 
1908,  §616  R.  S.  1881,  providing  for  the  review  of  any  Judgment 
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within  one  year  for  "any  error  of  law,"  and  §1200  Bums  IOCS, 
§1209  R.  S.  1881,  providing  that,  in  partition  suits,  any  person 
not  served  with  summons  upon  showing  "sufficient  cause"  may 
obtain  a  review  of  the  proceedings  within  one  year  after  such 
partition  is  confirmed,  are  distinct  and  must  be  construed  as 
in  pari  materia,    p.  561. 

9.  Pabtition. — Default, — Attorneys*  Fees. — Judgment, — Demand, — 
Amendments,— Section  1265  Burns  1908,  Acts  1893,  p.  315,  author- 
izes the  court  to  allow  reasonable  attorneys'  fees  in  partition 
proceedings;  but.  In  the  absence  of  an  answer,  an  allowance  of 
1300  was  excessive  where  only  $200  was  demanded,  and,  as  to 
parties  defaulted,  the  amount  claimed  was  not  am^idable  below 
and  cannot  be  treated  as  amended  on  appeal,    p.  562. 

10.  Same.  —  Commissioners*  Reports.  —  Waiver,  —  Parties  not  in 
court  cannot  be  held  to  have  waived  any  error  by  reason  of  their 
failure  to  object  to  the  report  of  the  commissioners  in  the  parti- 
tion suit  in  controversy,    p.  562. 

From  Jennings  Circuit  Court;  Francis  M,  Thompson, 
Judge. 

Action  by  Charles  W.  Deputy  and  others  against  Wini- 
fred Dollarhide  and  others.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.    Reversed. 

Dixon  &  Meloy,  Thomas  C,  Batch elor,  Chester  A.  Batch- 
elor  and  Oeorge  H,  Batchelor,  for  appellants. 

New  &  New,  for  appellees. 

COMSTOCK,  J. — Action  to  review  a  judgment  in  partition, 
being  based  on  §§645,  646  Burns  1908,  §§615,  616  R.  S. 
1881,  for  review  of  judgments  generally,  and  §1266  Bums 
1908,  §1209  R.  S.  1881,  for  review  of  judgments  in  partition. 

A  demurrer  for  want  of  facts  filed  by  defendants  Eliza- 
beth Lett,  Timothy  S.  Lett,  Martha  Gruber  and  John  H. 
Gruber  was  sustained.  Plaintiffs  refusing  to  plead  further, 
judgment  was  rendered  against  them  for  costs. 

The  action  of  the  court  in  sustaining  said  demurrer  is 
assigned  as  error. 

Summarized,  the  amended  complaint  alleged  that  the 
plaintiffs  were  at  the  time  of  the  filing  of  the  partition  action 
and  ever  since  had  been  nonresidents  of  the  State  of  In- 
diana;  that  none  of  the  plaintiffs  were  personally  served 
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with  summons  of  the  pendency  of  said  action,  and  that  they 
did  not  appear  in  said  action,  either  in  person  or  hy  coun- 
sel; that  judgment  was  taken  against  them  in  said  action 
by  default;  that  they  had  no  notice  or  knowledge  of  the 
report  made  by  the  commissioners  until  long  after  said  re- 
port had  been  approved;  that  none  of  the  plaintiffs  have 
taken  possession  of  the  tracts  attempted  to  be  set  off  to 
them  in  severalty,  accepted  benefits  under  the  alleged 
judgment,  or  acted  in  any  manner  linder  the  same; 
that  the  partition  so  made  should  be  reviewed  and  set  aside 
for  the  following  reasons:.  (1)  That  certain  errors  of  law 
were  committed  by  the  court  in  said  partition  action,  to  wit : 
(a)  That  the  court  erred  in  finding  that  due  notice  had 
been  given  by  publication  to  plaintiffs  of  the  pendency  of 
said  action,  it  being  alleged  that  there  was  no  proof  of  pub- 
lication of  notice  in  said  cause;  (b)  that  tlie  advancement 
to  Winifred  Dollarhide  was  not  taken  into  consideration  by 
the  commissioners  in  the  partition,  although  the  original 
complaint  alleged  such  advancement,  and  all  the  defendants 
defaulted;  (c)  that  the  court  erred  in  allowing  the  attor- 
neys for  the  plaintiffs  in  said  partition  suit  a  fee  of  $300 
wh^i  only  $200  was  asked  for  in  the  complaint,  and  that  the 
proportionate  part  of  said  attorneys'  fees  is  taxed  against 
and  made  a  lien  on  the  respective  shares  so  set  off  to  the 
plaintiffs.  (2)  That  the  partition  so  made  is  grossly  un- 
equal and  fraudulent,  in  that  at  least  one-third  part  in  value 
was  set  off  to  Elizabeth  Lett,  and  one-fourth  part  in  value 
was  set  off  to  Martha  Gruber,  when,  as  provided  in  the  in- 
terlocutory decree,  only  one-sixth  part  in  value  should  have 
been  set  off  to  each  of  said  parties ;  that  the  portion  set  off 
to  said  Elizabeth  Lett  and  l\Tartha  Gruber  comprises  all  the 
bottom  and  fertile  land,  while  the  part  set  off  to  the  plain- 
tiffs comprises  only  upland,  in  a  large  part  untillable  and  of 
small  value  compared  to  the  parts  set  off  to  said  Elizabeth 
Lett  and  Martha  Gruber ;  that  although  said  real  estate  was 
of  the  value  of  from  $10,000  to  $15,000,  the  share  set 
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off  to  Elizabeth  Lett  is  worth  at  least  $i,000,  and  the  share 
set  off  to  Martha  Gniber  is  worth  at  least  $2,500,  while  the 
share  set  off  to  plaintiff  Charles  W.  Deputy  is  worth  not  to 
exceed  $1,500 ;  that  the  share  set  off  to  plaintiff  Addie  Mc- 
Caslin  is  worth  not  to  exceed  $1,200;  that  the  share  so  set 
off  to  plaintiff  Opal  Perdue  is  worth  not  to  exceed  $300; 
that  the  shares  set  off  to  Mary  Potter,  Addie  Class  and  Wes- 
ley D.  Class  are  worth  much  less  than  one-fourth  the  value 
of  the  share  of  Elizabeth  Lett ;  that  the  share  of  Winifred 
DoUarhide  is  worth  not  to  exceed  one-half  the  value  of  the 
share  of  said  Elizabeth  Lett,  although  said  interlocutory  de- 
cree provided  that  said  real  estate  should  be  set  off  in  the 
following  proportions:  To  Martha  Gruber,  Elizabeth  Lett, 
Charles  W.  Deputy,  Addie  D.  Deputy  and  Winifred  Dollar- 
hide  each  one-sixth  part  in  value;  to  Opal  Perdue,  Addie 
Class,  Wesley  D.  Class  and  Mary  Potter  each  one-twenty- 
fourfh  part  in  value ;  that  said  real  estate  is  not  susceptible 
of  division,  and  that  the  commissioners  were  well  aware  of 
said  fact;  that,  in  addition  to  setting  off  the  valuable  land 
to  said  Elizabeth  Lett  and  Martha  Gruber  in  a  far  greater 
proportion  than  said  parties  were  entitled  to,  said  commis- 
sioners did  further  out  up  the  other  shares  of  the  real  estate 
into  irregular  shapes,  by  granting  to  said  Elizabeth  Lett  a 
roadway  through  the  entire  tract,  thereby  making  said 
shares  less  valuable;  that  the  entire  proceedings,  pleadings 
and  papers  in  the  original  partition  action  are  set  out  in 
said  amended  complaint ;  that  the  prayer  of  the  complaint 
is  that  the  judgment  be  reviewed  and  set  aside,  and,  if  the 
court  finds  said  real  estate  to  be  susceptible  of  division,  that 
commissioners  be  appointed  to  divide  that  portion  and  to 
sell  the  remainder,  or  if  the  court  finds  that  said  real  estate 
is  not  susceptible  to  division,  that  a  commissioner  be  ap- 
pointed to  sell  the  same  and  divide  the  proceeds  according 
to  the  re8X)ective  interests  of  the  parties,  and  for  all  other 
proper  relief. 

Where  an  attack  on  a  judgment  is  collateral — that  is,  not 
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for  the  express  purpose  of  annulling,  modifying  or  correct- 
ing it — it  must  fail,  unless  the  judgment  is  void,  the 

1.  remedy  being  by  appeal  within  the  time  and  in  the 
manner  prescribed  by  law. 

2.  The  case  before  us  is  a  direct  attack.    Harmon  v. 
Moore  (1887),  112  Ind.  221. 

The  appellants  contend  that  the  court  had  no  jurisdiction 
over  them,  because  they  were  nonresidents,  and  because  no 
proof  of  the  pendency  of  the  action  was  filed.  The  record 
in  the  former  action  shows  an  order  for  the  publication  of  a 
nonresident  notice.  The  decree  defaulting  them  is  as  fol- 
lows: 

*'And  plaintiffs  further  show  that  the  defendants  Addie 
D.  Deputy,  Opal  Perdue,  Mary  Potter  and  Charles  W. 
Deputy,  being  nonresidents  of  the  State  of  Indiana,  as 
shown  by  the  affidavit  heretofore  filed,  have  also  been 
served  with  the  notice  of  the  filing  and  pendency  of  said 
complaint  and  the  time  and  place  fixed  for  the  hearing 
thereof  by  publication  of  such  notice  for  three  weeks 
successively  in  the  Banner  Plain  Dealer,  a  public  news- 
paper of  general  circulation,  printed  in  the  city  of 
North  Vernon,  Indiana,  the  last  of  which  publications 
was  made  and  completed  at  least  thirty  days  prior  to 
this  time,  and  to  the  date  set  for  the  hearing  of  said 
petition,  a  copy  of  which  notice  and  the  proof  of  publica- 
tion thereof  as  aforesaid  being  now  filed  and  reading  as 
follows  [here  insert]  ;  and  it  appearing  to  the  court 
that  the  defendants  Winifred  DoUarhide,  Addie  Class, 
Wesley  D.  Class  and  Mary  Potter  are  minors,  the  court 
appoints  William  Fitzgerald,  guardian  ad  litem  for  said 
infant  defendants,  who  now  appears  and  accepts  said 
trust,  and  for  and  on  their  behalf  files  as  such  guardian 
the  following :  Their  separate  answers  in  general  denial 
thereof.  And  said  defendants  Addie  D.  Deputy,  Opal 
Perdue,  Charles  W.  Deputy  failing  to  appear,  they  are 
each  on  motion  throe  times  loudly  called,  but  come  not, 
and  herein  wholly  make  default." 

The  alleged  proof  of  publication  filed,  or  affidavit,  omit- 
ting the  notice  attached,  reads  as  follows : 

''Before  me a this 

day  personaljy  came  J.  S.  Rmith.  who.  being  duly  sworn 
according  to  law,  says,  that  he  Is  the  publisher  of  the 
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Banner  Plain  Dealer,  a  weekly  paper  published  at  North 
Vernon,  in  said  county,  and  that  notice,  of  which  the 
annexed  is  a  true  copy,  was  published  in  said  paper  for 
four  weeks  successively,  the  first  of  which  was  on  March 
29,  1906,  and  the  last  on  April  20,  1906. 

J.  S.  Smith. 

Subscribed  and  sworn  to  before  me  this day  of 

190./' 

No  name  is  subscribed  to  the  jurat. 
The  statute  provides  for  notice  to  nonresidents  by  publi- 
cation.    §§322,  496,  504  Bums  1908,  Acts  1885,  p.   155, 
§§473,  481  R.  S.  1881.    The  failure  strictly  to  follow 

3.  the  statute  invalidates  the  judgment.     Fontaine  v. 
Houston  (1877),  58  Ind.  316;  Pitts  v.  Jackson  (1893), 

135  Ind.  211;  Eel  River  R,  Co.  v.  State,  ex  rel  (1896),  143 
Ind.  231;  Brenner  v.  Quick  (1883),  88  Ind.  546;  Clark  v. 
Hillis  (1893),  134  Ind.  421;  Scott  v.  Brackett  (1883),  89 
Ind.  413;  Hartley  v.  Boynton  (1883),  17  Fed.  873;  Wade, 
Notice,  p.  451 ;  Elliott,  App.  Proc,  §184 ;  1  Freeman,  Judg- 
ments (4th  ed.),  §125. 

Jurisdiction  is  acquired  by  service  and  proof  of  service. 

No  jurisdiction  is  acquired  until  a  return  of  process  or  proof 

of  publication.    The  record  does  not  disclose  proof  of 

4.  publication.    *'The  proof  of  the  service  of  any  process 
issued  by  the  court,  or  of  any  notice  required  to  be 

served  upon  any  party,  shall  be  as  follows :  •  •  •  Third. 
In  case  of  publication,  a  printed  copy,  with  tlje  affidavit  of 
the  printer,  his  foreman  or  clerk,  or  of  any  competent  wit- 
ness. ' '    §504,  supra. 

"An  affidavit  is  a  formal,  written  (or  printed),  voluntary, 

ex  parte  statement,  sworn  (or  affirmed)  to  before  an  officer 

authorized  to  take  it."     1  Am.  and  Eng.  Ency.  Law 

5.  (2d  ed.),  909.    The.  jurat  must  be  signed  by  an  officer, 
with  the  addition  of  his  official  seal. 

In  Gambia  v.  Howe  (1846),  8  Blackf.  133— a  judgment 
confessed  by  virtue  of  a  warrant  of  aftDrnoy — the  court,  at 
page  134,  say:  **A  copy  of  a  paper,  purporting  to  be  signed 
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by  Robert  L.  Douglass,  and  called  an  affidavit,  appears  upon 
the  record,  which  paper  was  received  in  the  circuit  court  as 
proof  of  the  power  of  attorney ;  but  it  has  no  jurat  nor  cer- 
tificate of  having  been  sworn  to  attached.  It  amounts  to 
nothing  more  than  a  simple  certificate.'*  See,  also,  McDer- 
maid  v.  Russell  (1866),  41  lU.  489 ;  Matthews  v.  Reid  (1894), 
94  Ga.  461,  19  S.  E.  247. 

6.  The  demurrer  admits  that  the  alleged  proof  was  never 
sworn  to. 

It  is  claimed  by  appellees  that  the  assumption  of  juris- 
diction and  the  exercise  of  authority  by  the  court  is  a  deci- 
sion upon  the  question  of  notice  without  any  formal 

7.  entry  declaring  the  notice  sufficient.     In  support  of 
this  claim  they  cite:  Vpdegraff'  v.  Palmer  (1886),  107 

Ind.  181;  Carr  v.  State,  ex  rel.  (1885),  103  Ind.  548;  Plat- 
ter v.  Board,  etc,  (1885),  103  Ind.  360;  Cauldwell  v.  Gum 
(1884),  93  Ind.  363;  Board,  etc.,  v.  HaU  (1880),  70  Ind. 
469. 

In  the  first  case  named  the  appellees  appeared  and  filed 
answers,  and  did  not  challenge  the  sufficiency  of  the  notice, 
nor  question  the  method  of  service,  nor  the  character  of  proof 
of  notice.  Such  questions  were  therefore  waived.  The  court, 
however,  states  that  the  assumption  of  jurisdiction  is  decisive 
upon  the  question  of  notice;  citing  the  other  cases  just 
named.  In  each  of  these  the  attack  was  collateral.  The 
mere  finding'  of  jurisdiction  is  not  conclusive ;  in  case  of 
default  the  question  of  jurisdiction  may  be  raised  by  a  direct 
attack. 

The  presumption  in  favor  of  the  jurisdiction  of  a  court 
will  not  prevail  where  the  proof  of  publication  appears  in 
the  record  to  be  insufficient.  Dels  v.  Dalton  (1893),  7  Ind. 
App.  84;  Brown,  Jurisdiction  (2d  ed.),  §20a;  Elliott,  ApP- 
Proc,  §716,  and  eases  eited. 

It  is  also  claimed  by  appellee  that  the  affidavit  of  ^ 
publisher  or  other  person  making  pfoof  of  publication  need 
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not  be  subscribed  by  affiant.  Turpin  v.  Eagle  Creek, 
T).  etc.,  Road  Co.  (1874),  48  Ind.  45,  and  Bonnell  v.  Bay 
(1880),  71  Ind.  141,  are  cited  as  sustaining  the  claim. 
In  the  first  case  just  cited  the  report  of  certain  assessors  was 
signed,  the  officer's  jurat,  signed  by  him,  follows,  showing 
that  the  oath  was  administered  substantially  in  the  words 
of  the  statute.  The  court  held  it  sufficient;  and  further, 
that,  where  an  affidavit  is  not  by  statute  or  some  court 
rule  required  to  be  subscribed,  it  is  sufficient  without  the  sub- 
scription. Bonnell  v.  Ray,  supra,  is  to  the  same  effect.  The 
cases  are  not  applicable,  because,  as  we  have  seen,  so  far  as 
the  record  here  shows  there  was  no  affidavit,  simply  a  certif- 
icate of  the  publisher  to  the  notice  in  question. 

Appellees  ^contend  that  the  ''sufficient  cause"  named  in 

§1266  Bums  1908,  §1209  R.  S.  1881,  must  be  such  error  of 

law  appearing  in  the  proceedings  and  judgment  as  is 

8.  referred  to  in  §646  Bums  1908,  §616  R.  S.  1881; 
in  other  words,  that  these  two  statutes  mean  the  same. 

Said  §646,  provides  that  the  complaint  may  be  filed  for 
**any  error  of  law"  appearing  in  the  proceedings  and  judg- 
ment within  one  year,  or  for  material  new  matter  discovered 
since  the  rendition  thereof  within  three  years;  or  for  both 
clauses  within  one  year  after  the  rendition  of  judgment  with- 
out leave  of  court. 

Section  1266,  supra,  pertaining  to  the  partition  or  sale  of 
real  estate,  provides  that,  upon  showing  sufficient  cause, 
any  person  not  served  with  summons  may,  within  one  year 
after  such  partition  is  confirmed,  appear  and  open  the  pro- 
ceedings and  obtain  a  review  thereof ;  and  also  any  person 
of  unsound  mind  or  any  infant  whose  guardian  did  not 
attend  and  approve  such  partition  may,  within  one  year  after 
the  removal  of  his  disability,  have*  a  review  of  such  partition. 

The  right  of  a  party  to  be  relieved  from  a  judgment  or  to  a 
review  of  same  is  not  limited  to  provisions  contained  in 
§646,  supra.  Pepin  v.  Lautman  (1901),  28  Ind.  App.  74. 
Vol.  42—36 
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The  remedy  given  by  §1266,  supra,  is  to  persons  not  served 
with  summons,  persons  of  unsound  mind,  and  infants  not 
represented  by  guardian  in  the  partition  proceedings. 

The  complaint  in  the  original  action  demands  $200  as 
plaintiff's  attorneys'  fees.    The  court  allowed  $300.    Appel- 
lees insist  that  as  §1265  Burns  1908,  Acts  1893,  p. 
9.    315,  authorized  the  court  to  allow  reasonable  attor- 
neys' fees,  the  amount  claimed  in  the  complaint  is 
immaterial.     Under  the  statute  the  court  determines  the 
attorneys'  fees,  subject  to  review.    But,  in  the  absence  of 
an  answer,  the  relief  granted  cannot  exceed  the  amount  de- 
manded; and,  as  to  the  parties  defaulted,  the  amount  claimed 
was  not  amendable  below,  and  cannot  be  treated  as  amended 
here.    Bozarth  v.  McGillicuddy  (1898),  19  Ind.  App.  26, 
and  cases  cited. 

Appellants  not  having  been  in  court,  they  waived 
10.    nothing  by  failing  to  except  to  the  report  of  the  com- 
missioners. 
Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 


Bivens  et  al.  v.  Henderson. 

[No.  6.578.    Filed  November  24,  lOas.] 

1.  Pleading.  —  Complaint — Ejectment. — Cotenancy, — Trespass.— A^ 
complaint  alleging  that  plaintiff  i»  the  owner  of  the  undivided 
one-fifteenth  of  certain  premises,  that  he  is  entitled  to  the  iws- 
session  of  the  whole  of  said  premises,  and  tliat  defendants  bold 
possession  thereof  without  right,  states  a  cause  of  action;  since 
as  there  is  no  allegation  that  defendants  are  plaintilTs  cotenants, 
the  presumption  is  that  they  are  trespassers,    p.  564. 

2.  Trial. — General  Denial,— Proof  Admissible, — Ejectment.'-XinAfft 
a  general  denial,  in  an  action  in  eJ(Hftraent,  the  defendant  may 
prove  any  defense;  and  tliorefore  tlio  sustaining  of  a  demurrer 
to  attirniative  answers  tlicreiu  is  harmless,    p.  565. 
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3.  Appeal. — Assignment  of  Errors. — Indeflniteness. — New  Trial. — 
Where  an  action  in  ejectment  was  tried  in  one  county,  a  new 
trial  for  cause  denied,  a  new  trial  as  of  right  granted,  the  case 
venued  to  another  county,  where  a  trial  was  had  and  a  new 
trial  was  denied,  an  assignment,  on  appeal,  that  the  trial  court 
erred  In  overruling  appellants'  motion  for  a  new  trial,  properly 
questions  the  action  of  the  court  in  the  latter  county  in  overrul- 
ing the  last  motion  for  a  new  trial,    p.  565. 

4.  Sake. — Formalism. — The  Appellate  Court  will  not  deny  justice 
because  of  mere  formalism,    p.  566. 

5.  Same. — Bills  of  Exceptions. — Time  for  Filing. — Extensions, — 
Applications  for, — In  order  to  obtain  an  extension  of  time  for 
the  filing  of  a  bill  of  exceptions,  under  §661  Burns  1908,  Acts 
1905,  p.  45,  it  is  not  necessary  to  file  a  written  application,  nor 
to  give  the  adverse  party  notice;  and  where  an  extension  is 
granted  on  an  oral  application  it  will  be  presumed  that  the  judge 
followed  the  requirements  of  the  statute  and  properly  used  a 
Judicial  discretion,  an  abuse  only  of  such  discretion  being  re- 
viewable on  appeal,    p.  566. 

6.  Judgment. — Parties. — Death  of.  Before  Decree. — ^A  decree  en- 
tered in  a  suit  after  the  death  of  a  party  thereto  is  a  nullity, 
where  such  decree  is  taken  in  the  name  of  such  decedent,    p.  569. 

7.  Taxation. — Tax  Deeds. — Avoidance  of. — Statutes. — ^Tax  deeds 
may  be  invalidated  for  other  reasons  than  those  enumerated  in 
§8639  Burns  1901,  Acts  1891,  p.  199,  §221,  which  sets  forth  the 
proof  required  to  defeat  a  tax  deed.    p.  569. 

8.  SAMB.--rCo«ec/io». — Return.— Verification. — Statutes.— The  stat- 
ute (§8571  Bums  1901,  Acts  1891,  p.  199,  §153),  providing  for 
the  collection  of  taxes,  does  not  require  that  the  return  by  the 
treasurer  shall  be  verified,    p.  571. 

9.  Same. — Settlements  between  Treasurers  and  Auditors. — Nonr 
residents.— Under  §8572  Bums  1901,  Acts  1891,  p.  190,  §154,  a 
county  auditor  cannot  credit  the  county  treasurer  with  uncol- 
lected taxes  due  from  residents  except  ui)on  a  verified  statement 
by  the  treasurer  that  he  has  l)een  unable  to  find  any  personal 
property  upon  which  to  levy;  but  such  section  does  not  affect 
taxes  due  from  nonresidents,    pp.  571,572. 

10.  Same. — Tax  Deeds. — Title. — Burden  of  Proof. — ^A  tax  deed  con- 
stitutes prima  facie  evidence  of  the  regularity  of  the  prior  pro- 
ceedings and  of.  a  fee  simple  title  in  the  ^antoe;  and  tlie  burden 
Is  upon  the  defendant  to  show  the  invalidity  of  such  deed.    p.  572. 

Prom  Shelby  Circuit  Court ;  Will  M.  Sparks,  Judge. 

Action  by  William  E.  Henderson  against  Absent  Bivens 
and  another.  From  a  judgment  for  plaintiflP,  defendants 
appeal    Reversed. 
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WUliayn  V,  Rooker,  for  appellants. 
Charles  B.  Clarke,  Walter  C.  Clarke,  Albert  F.  Wray  and 
Thomas  J,  Campbell,  for  appellee. 

Babb,  C.  J. — ^Appellee  brought  an  action  in  ejectment  in 
the  court  below^  against  appellants.  AppeUants'  demurrer 
to  the  complaint  was  overruled,  an  answer  of  general  denial, 
together  with  several  paragraphs  setting  up  special  matters 
in  defense,  was  filed;  appellee's  demurrer  to  the  special 
paragraphs  of  answer  sustained  and  exceptions  reserved; 
the  cause  submitted  to  a  jury  for  trial,  and  a  general  verdict 
returned  in  favor  of  appellee,  together  with  answers  to  in- 
terrogatories returned  by  the  jury.  Appellants'  motion  for 
a  new  trial  was  overruled,  and  judgment  rendered  in  ap- 
pellee's favor  on  the  verdict. 

The  errors  assigned  by  .each  appellant  severally  call  in 
question  the  action  of  the  court  in  overruling  appellants' 
demurrer  to  the  complaint,  in  sustaining  the  demurrers  to 
the  second,  third  and  fourth  paragraphs  of  appellee's  an- 
swer, and  in  overruling  appellants'  motion  for  a  new  triaL 

The  cause  was  begun  in  the  Superior  Court  of  Marion 
County,  where  a  trial  was  had,  a  new  trial  granted,  and  the 
venue  of  the  cause  then  changed  to  the  Shelby  Circuit  Court, 
and  there  the  trial  had,  which  resulted  in  the  judgment  from 
which  this  appeal  was  taken. 

It  is  insisted  that  the  complaint  is  bad  for  the  reason  that 

its  averments  show  that  the  plaintiff  and  defendants  are 

tenants  in  common  of  the  premises  described  in  the 

1.  complaint,  and  that  in  actions  in  ejectment  by  one 
tenant  in  common  against  a  cotenant  it  is  essential 
that  the  complaint  aver  either  that  the  defendant  denied 
the  plaintiff's  right,  or  did  some  act  amounting  to  such 
denial.  The  averments  of  the  complaint  are  that  the  plain- 
tiff is  the  owner  in  fee  simple,  as  a  tenant  in  conunon,  of 
the  undivided  one-fifteenth  of  the  premises  described,  and 
that  he  is  entitled  to  the  possession  of  all  the  premises,  and 
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that  the  defendants  Iiold  possession  without  right.  There  is 
no  averment  that  the  plaintiff  and  defendants  are  cotenants, 
nor  do  the  facts  averred  show  any  such  relations  between 
them.  On  the  contrary,  it  is  averred  that  the  defendants 
hold  possession  **  without  right.  *'  The  complaint  does  not 
proceed  upon  the  theory  that  it  is  an  action  by  one  tenant 
in  common  against  a  cotenant,  but  on  the  theory  that  the 
defendants  are  trespassers,  and  in  possession,  without  right, 
against  all  of  the  owners,  and  is  a  suit  by  one  of  several  co- 
tenants  against  such  trespassers.  The  complaint  is  in  sub- 
stantial compliance  with  §1100  Bums  1908,  §1054  E.  S.  1881, 
and  no  error  was  committed  in  overruling  the  demurrer 
thereto. 

The  general  denial  was  filed  to  the  complaint.    Under  this 

pleading  all  defenses  that  would  be  admissible  under  the 

paragraphs  of  answer,  to  which  appellee's  demurrer 

2.  was   sustained,    could    be    made,    and   therefore   no 
available  error  intervened  in  the  rulings  on  such  de- 
murrer. 

It  is  earnestly  insisted  by  appellee  that  no  question  is 

presented  to  this  court  upon  appellants'  assignment  that 

the  court  below  erred  in  overruling  appellants'  motion 

3.  for  a  new  trial,  for  the  reason  that  the  record  dis- 
closes that  the  cause  originated  in  the  Superior  Court 

of  Marion  County,  was  there  tried,  and  a  verdict  returned 
in  favor  of  appellee,  and  appellants'  motion  for  a  new  trial 
for  cause  was  overruled  by  that  court,  and  judgment  ren- 
dered on  the  verdict.  Subsequently  appellants'  motion  for 
a  new  trial  as  a  matter  of  right  was  sustained,  the  judgment 
set  aside,  a  new  trial  granted,  and  the  venue  of  the  cause 
transferred  to  the  Shelby  Circuit  Court,  where  the  cause 
was  tried,  a  verdict  returned  in  favor  of  appellee,  appellants' 
motion  for  a  new  trial  for  cause  filed  and  overruled  by  that 
court,  and  judgment  rendered  on  the  verdict,  from  which 
judgment  this  appeal  was  taken.    The  assignment  in  question 
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fails  to  specify  the  rulincrs  of  which  court,  and  on  which 
particular  motion  for  a  new  trial,  the  appellants  complain. 

This  assignment  properly  calk  in  question  the  ruling  of 
the  court  upon  the  motion  for  a  new  trial  of  the  issue 
which  resulted  in  the  judgment  from  which  the  appeal  is 
taken.  No  other  trial  had  anything  whatever  to  do  with 
the  judgment  of  the  court  and  the  ruling  complained  of. 
We  think  the  assignment  properly  presents  to  this  court 
the  ruling  of  the  court  below  upon  appellants'  motion  for  a 
new  trial. 

Criticism  is  made,  too,  of  the  form  of  the  motion  for  a 

new  trial,  but  we  think  the  averments  are  sufficiently  formal 

to  present  the  questions  raised,  and  the  assignment 

4.  of  errors  is  a  sufficient  assignment  by  each  defendant, 
and  properly  presents  the  question  as  to  whether 

there  was  error  in  the  ruling  on  the  motion  for  a  new  trial 
against  the  appellant  McGruder. 

It  is  earnestly  insisted  by  appellee  that  the  bill  of  ex- 
ceptions contained  in  the  record  is  not  properly  a  part  of 
the  record,  for  the  reason  that  the  same  was  not  signed  by 
the  judge  or  presented  to  him  within  the  time  allowed  by  the 
court  for  the  presentation  of -such  bill  of  exceptions. 

The  cause  was  tried  at  the  December  term,  1905,  of  the 

Shelby  Circuit  Court,  and  a  verdict  rendered  at  that  term 

of  court.    Motion  for  a  new  trial,  being  afterwards 

5.  made,  was  at  the  March  term  of  the  court  overruled, 
and  during  that  term  judgment  was  rendered  in  favor 

of  appellee  upon  the  verdict,  and  on  April  21,  being  the 
thirty-sixth  judicial  day  of  the  March  term  of  the  court, 
the  appellants  were  granted  ninety  days  in  which  to  file 
their  bill  of  exceptions.  The  bill  in  the  transcript  was 
not  filed  within  the  ninety  days,  but  on  July  6,  1906, 
after  the  close  of  the  March  term,  at  which  the  time  had 
been  granted,  they  filed  their  bill  of  exceptions,  and  dur- 
ing the  session  of  the  May  term,  1906,  of  said  court  there 
appears  this  record,  after  entitling  the  cause:   "Come  now 
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the  parties,  and  the  defendant  Thomas  McGruder  now  re- 
quests of  the  court  an  extension  of  time  of  thirty  days  in 
which  to  file  his  bill  of  exceptions,  and  the  court,  being  fully 
advised  in  the  premises,  grants  said  request,  and  considers 
and  adjudges  that  said,  defendant  be  and  he  is  hereby 
granted  thirty  days  additional,  beginning  July  20,  1906,  in 
which  to  file  his  bill  of  exceptions."  The  bill  of  exceptions 
in  question  was  filed  within  the  additional  thirty  days  so 
given  by  the  court.  But  it  is  contended  that  no  notice  was 
given  the  parties  of  the  application  for  the  extension  of  time 
within  which  to  file  the  bill  of  exceptions,  and  that  it  was 
not  made  upon  any  sworn  petition  setting  forth  the  facts 
required  to  appear  in  order  to  authorize  the  granting  of 
such  petition,  and  that  the  order  was  made  in  the  absence 
and  without  the  knowledge  of  the  appellee. 

It  is  the  theory  of  the  appellee  that  before  the  court,  or 
judge  in  vacation,  is  empowered  to  extend  the  time  within 
which  a  bill  of  exceptions  may  be  filed,  a  verified  petition 
must  be  filed,  showing  that  the  failure  of  Ihe  party  present- 
ing the  bill  to  present  it  within  the  time  granted  was  due 
to  the  inability  or  failure  of  the  court  reporter  to  prepare 
and  furnish  a  transcript  of  the  evidence,  as  provided  in  the 
act  of  April  15,  1905  (Acts  1905,  p.  45,  §661  Burns  1908). 
In  this  view  we  cannot  concur.  The  statute  in  question 
provides  that  "whenever  time  has  been  given  in  which  to 
file  any  bill  of  exceptions,  the  court,  if  in  session,  or  the 
judge  thereof,  in  vacation,  may  on  a  proper  showing  under 
oath,  either  in  term  time  or  vacation,  grant  an  extension  of 
time.  And  it  shall  be  the  duty  of  such  court  or  judge  to 
grant  a  reasonable  extension  of  time  to  file  the  bill  of  ex- 
ceptions containing  the  evidence.  Provided,  the  failure  to 
tender  such  bill  of  exceptions  is  due  to  the  inability  or  failure 
of  the  court  reporter  to  prepare  and  furnish  a  transcript  of 
the  evidence."  We  do  not  understand  from  this  statute  that 
any  notice  is  required  to  be  given  an  adverse  party.  It  is 
not  in  fact  an  adversary  proceeding.     The  statute  does  not 
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require  a  petition  in  writing  to  be  presented  either  to  the 
court  or  judge.  It  does  require  that  the  person  making  the 
application  for  the  extension  of  time  shall  make  a  proper 
showing,  under  oath.  This  can  be  done  as  well  by  the  sworn 
testimony,  taken  orally,  of  the  parties  as  by  a  written,  veri- 
fied petition.  It  is  a  matter  addressed  to  the  discretion  of 
the  court.  The  judge  of  the  court  must  be  satisfied  that 
facts  existed  justifying  the  extension  of  time,  and  there 
is  no  reason  why  a  notice  should  be  given  to  the  adverse 
party,  or  that  the  bill  of  exceptions  should  be  submitted  for 
his  inspection.  The  statute  providing  for  the  filing  of  bills  of 
exception  does  not  require  that  they  be  submitted  to  the 
adverse  party.  The  judge  of  the  court  is  responsible  for  the 
granting  of  time.  If  his  discretion  is  a'bused,  that  fact  might 
be  presented.  "We  tal^e  it  that  a  judge  or  court  will  have  no 
right,  under  the  statute,  to  grant  parties  an  unreasonable 
time,  but  when  the  record  discloses  that  an  application  for 
additional  time  was  made  to  the  court  or  to  the  judge,  and 
that  it  was  granted,  and  that  no  unreasonable  time  was 
given,  it  will  be  presumed,  in  favor  of  the  action  of  the  judge 
or  court,  that  a  proper  showing  was  made. 

Among  the  reasons  assigned  for  a  new  trial  were  that  the 
evidence  was  insufficient  to  sustain  the  verdict,  and  that  the 
court  erred  in  giving  certain  instructions  to  the  jury. 

There  was  introduced  in  evidence  the  record  of  a  decree 
in  a  suit  brought  in  the  Superior  Court  of  Marion  County 
by  Charles  Mathews,  joined  with  William  and  Henry  Guy, 
against  the  appellant  McGruder,  to  quiet  their  title  to  the 
premises  described  in  the  complaint,  entered  prior  to  the 
commencement  of  this  action,  and  in  which  it  was  determined 

(1)  that  appellant  McGruder  had  a  valid  lien  on  the  premises 
for  the  taxes,  penalty,  interest  and  costs  for  which  the  land 
had  been  sold  at  the  tax  sale,  upon  which  a  tax  deed  was 
made,  and  under  which  tax  deed  the  appellant  claimed  title ; 

(2)  that  the  plaintiffs  in  that  case,  Mathews  and  the  Guys, 
take  nothing?  by  their  suit. 
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The  appellee  claims  title  under  Matljews  by  a  eonveyan.ce 
made  subsequent  to  the  judgment.  Each  of  the  parties  to 
this  action  asserts  that  this  judgment  concludes  his  adver- 
sary, appellants  contending  that  it  adjudicates  the  question 
of  title  against  Mathews,  and  that  appellee,  being  in  privity 
of  title  with  him,  is  therefore  equally  concluded ;  while  ap- 
pellee contends  that  the  question  of  Matthews 's  title  was  not 
adjudicated  in  that  proceeding,  but  that  the  rights  of  the 
appellant  McGruder  under  his  tax  deed  were,  and  that  it 
was  conclusively  determined  that  he  had  but  a  lien  on  the 
premises,  and  not  the  title. 

A  fact,  however,  appears  without  dispute  or  controversy 

in  the  evidence  in  the  case  that  is  fatal  to  both  contentions. 

It  is  shown  that  said  Charles  Mathews  died  while  the 

6.  proceedings  resulting  in  the  judgment  were  pending, 
and  long  before  the  entering  of  the  decree  relied  on, 

and  the  same  was  therefore  an  absolute  nullity,  both  for  and 
against  all  who  claim  under  him.  The  appellant  McGrudy 
claims  title  under  a  tax  deed  made  on  February  13,  1893,  by 
the  county  auditor  of  Marion  county  to  one  Halton,  upon 
the  sale  of  the  premises  for  delinquent  taxes  for  the  years 
1889  and  1890.  Aside  from  the  adjudication  before  referred 
to,  the  only  attack  made  by  appellee  upon  McGruder 's 
title  under  his  tax  deed  was  proof  that  the  treasurer  of 
Marion  county;  failed  to  verify  by  his  oath  or  affirmation,, 
his  return  of  said  taxes  as  delinquent,  it  being  appellee's 
contention  that  §§8571,  8572  Burns  1901,  Acts  1891,  p.  199, 
§§153, 154,  being  substantialljr  the  game  as  §§6427,  6428  R,  S. 
1881,  require  that  the  treasurer's  return  of  the  delinquent 
taxes  shaU  be  so  verified.  The  appellants  meet  this  with  the 
contention  (1)  that  no  question  of  the  validity  of  the 

7.  tax  title  acquired  by  the  grantee  in  the  deed  can  be 
raised  except  as  provided  in  §8639  Bums  1901,  Acts 

1891,  p.  199,  §221,  being  substantially  the  same  as  §6495  R. 
S.  1881 ;  (2)  that  these  provisions  of  the  law  do  not  apply  to 
the  case,  for  the  reason  that  the  owners  of  the  premises  were 
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nonresidents  of  the  State  at  the  time.  Appellants'  first  con- 
tention has  been  settled  adversely  by  the  decision  of  the 
Supreme  Court  in  the  case  of  Skelton  v.  Sharp  (1903),  161 
Ind.  383. 

With  reference  to  the  second  contention,  there  was  evi- 
dence in  the  case  from  which  the  jury  might  find,  and  they 
did  in  fact  find,  by  their  answers  to  interrogatories,  that, 
at  the  time  the  taxes  on  the  premises  became  delinquent  for 
the  years  1889  and  1890,  the  owners  of  the  premises  were 
nonresidents  of  the  State. 

The  provisions  of  the  sections  of  the  statute,  the  non- 
compliance with  which  by  the  county  treasurer  is  relied 
upon  to  defeat  McGruder 's  tax  deed,  are  as  follows :  **  After 
the  third  Monday  of  April,  the  treasurer  shall  cause  a  list 
to  be  made  of  the  delinquents,  with  the  amount  due  from 
each,  and  with  a  separate  column  headed  *  Return,'  which 
list  shall  be  certified  to  be  correct  by  the  auditor,  and  shall 
then  proceed  with  such  list,  •  •  •  call,  either  in  person 
or  by  deputy,  upon  every  person  named  in  the  duplicate  who 
is  delinquent,  and  who  resides  in  the  county,  and  he  shall 
make  demand  for  the  amount  of  such  delinquent  taxes,  * 
•  •  of  each  resident  delinquent,  and  if  the  taxes  •  •  • 
are  not  paid  on  such  demand,  he  shall  proceed  immediately 
to  levy  upon  sufficient  personal  property  of  such  delinquent 
to  pay  such  taxes,  •  •  •  and  to  sell  the  same.  •  •  • 
When  he  can  find  no  personal  property  of  such  delinquent 
within  the  county  upon  which  to  levy,  after  diligent  search 
therefor,  he  shall  make,  opposite  the  name  of  said  person 
on  said  list,  in  the  column  marked  'Return,'  a  special  return, 
setting  forth  the  fact,  •  •  •  which  return  shall  be  prima 
facie  evidence  of  the  facts  therein  recited."     §8571,  supra. 

Section  8572,  supra,  provides  as  follows:  ** County  audi- 
tors shall  not  be  authorized  to  credit  the  treasurer  with  any 
uncollected  delinquency  for  which  he  claims  credit,  unless 
such  treasurer  shall  show,  by  proper  returns  as  above  pro- 
vided, verified  by  bis  oath  or  affirmation,  that  he  has  dili- 
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gently  sought  for  and  been  unable  to  find  any  personal 
property  from  which  to  collect  such* taxes." 

It  will  be  observed  that  the  first  section  of  the  statute 

quoted  does  not  require  the  return  by  the  treasurer  of  the 

delinquent  taxes  to  be  verified  by  his  oath,  and  it 

8.  is  this  section  that  governs  the  proceedings  in  the 
collection  of  the  taxes. 

Section  8572,  supra,  relates,  not  to  the  collection  of  the 

taxes,  but  to  the  settlement  of  the  treasurer  with  the  county 

auditor;    and  it  will  also  be  observed  that  the  first 

9.  section,  by  its  clear  and  express  terms,  can  apply 
only  to  resident  delinquents. 

The  court  instructed  the  jury,  over  the  appellants'  objec- 
tion, as  follows:  **11.  Where  a  defendant  relies  upon  a  tax 
deed  as  evidence  of  title  in  himself,  and  to  defeat  an  eject- 
ment action  against  hitn  by  one  holding'  a  record  title  to 
the  premises  from  the  United  States  government,  it  must  be 
shown  that  all  the  requirements  of  the  statutes  relating  to 
the  sale  of  lands  for  delinquent  taxes  upon  which  said  deed 
was  issued  have  been  complied  with ;  and  if  any  one  of  the 
provisions  of  law  requiring  such  sales  of  land  for  taxes  has 
not  been  complied  with  by  the  proper  officers,  then  I  instruct 
you  that  such  tax  deed  is  invalid  and  ineffectual  to  convey 
title,  and  your  verdict  should  be  for  the  plaintiff.'' 

The  twelfth  instruction,  given  by  the  court  over  appel- 
lants' objection,  is  as  follows:  "If  you  find  from  the  evi- 
dence that  the  "real  estate  described  in  the  complaint  was 
sold  for  taxes  for  the  years  1889  and  1890,  and  if  you 
further  find  from  the  evidence  that  at  the  time  such  sale 
was  made  there  was  no  return,  duly  verified  by  the  county 
treasurer,  on  file  with  the  county  auditor,  showing  the  lands 
and  lots  delinquent  for  unpaid  taxes,  and  that  the  county 
treasurer  had  diligently  sought  for  and  had  been  been  unable 
to  find  any  personal  property  from  which  to  collect  such 
taxes,  or  that  having  made  a  levy  he  was  enjoined  or  other- 
wise prevented  from  making  a  sale  or  collection  by  a  court 
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of  competent  jurisdiction,  then  I  instruct  you  that  the  law 
regulating  the  sale  of  lahd  for  taxes  was  not  complied  with, 
and  such  sale  was  invalid,  and  the  deed  executed  thereon  is 
ineffectual  to  convey  title,  but  confers  on  the  holder  thereof 
only  a  lien  on  the  premises,  and  your  verdict  should  be  for 
the  plaintiff." 

These  instructions  were  both  clearly  erroneqps.     Under 

the  statutes  in  force  when  the  tax  sale  and  deed  in  question 

were  made,  governing  the  probative  effect  of  the  tax 

10.  deed,  it  is  prima  facie  evidence  of  the  regularity 
of  the  sale,  and  of  all  prior  proceedings,  and  of  a 
valid  title  in  the  grantee,  and  casts  the  onus  of  proof  of  any 
defect  in  the  proceedings  which  would  render  the  deed  void, 
for  the  purpose  of  conveying  title,  on  the  party  assailing  the 
deed.  §8624  Burns  1901,  Acts  1891,  p.  199,  §206 ;  Richard 
V.  Carrie  (1896),  145  Ind.  49;  May'y,  Dobbins  (1906),  166 
Ind.  331;  Brown  v.  Beeves  &  Co.  (1903),  31.  Ind,  App.  517. 

Prom  instruction  eleven  given  by  the  court,  the  jury  must 
necessarily  have  understood  that  the  burden  of  proving  every 
step  necessary  to  render  the  tax  sale  valid  was  upon  the 
holder  of  the  tax  deed ;  and  they  necessarily  understood  from 
instruction  twelve  that,  regardless  of  the  question  as  to 
whether  the  owners  of  the  property  returned  for 

9.  delinquent  taxes  were  residents  of  the  county  or 
State,  or  otherwise,  the  failure  of  the  county  treas- 
urer to  verify  his  return  of  the  delinquent  tax  rendered  void 
the  tax  deed  for  the  purpose  of  conveying  title.  As  before 
stated,  this  provision  of  the  law  could,  at  most,  apply  only 
in  cases  where  the  delinquent  taxpayer  was  a  resident  of 
the  county.  We  do  not  decide  that  such  failure  would,  in 
any  event,  affect  the  title  of  one  who  purchased  at  a  tax  sale. 

For  these  errors  of  the  court  the  cause  is  reversed,  with 
instructions  to  the  court  below  to  grant  a  new  trial 
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LiNDSEY  ET  AL.    V.   HeWITT   ET  AL. 

[No.  6,420.    Filed  December  8,  1908.] 

1.  Appeau — Briefs. — Waiver, — Points  not  discussed  are  waived, 
p.  575. 

2.  Replevin.  —  Bonds,  —  Breach,  —  Damages,  —  Where""  the  record 
.shows  the  execution  of  a  replevin  bond  for  the  return  of  the 

property  in  question,  a  trial,  and  a  verdict  for  the  return  of  the 
property  to  the  defendants,  on  a  failure  to  return  said  property  a 
breach  of  the  bond  occurs  giving  a  right  of  action  in  damages, 
p.  575. 

3.  Same. — Judgment, — Return  of  Property. — Value. — Under  SS575, 
599  Bums  1908,  $§549,  572  R.  S.  1881,  the  jury,  in  an  action  .in 
replevin,  must  assess  the  value  of  the  property  and  the  damages 
for  detention;  and  whenever  there  is  a  verdict  for  the  return  of 
the  property,  the  judgment  may  be  in  the  alternative  for  such 
return  or  for  the  value  of  the  property,    p.  575. 

4.  Same.  — -  Judgmen t,  —  Return.  —  Bonds.  —  Breach,  —  Where  the 
plaintiff  has  possession  of  the  property  in  question,  and  the  de- 
fendant has  judgment  for  its  return  the  value  of  the  property 
not  being  found,  the  defendant  has  a  right  of  action  on  the  bond 
for  the  value  of  the  proi)erty.     p.  575. 

5.  Same. — Judgment. — Res  Judicata. — Matters  litigated  in  an 
action  In  replevin  cannot  be  relitlgated  in  an  action  on  the  re- 
plevin bond;  and  all  motters  which  might  have  been  litigated 
imder  the  issues  are  presumed  to  have  been  litigated,    p.  577. 

6.  Costs. — Replevin. — Adjudication  of. — Finality. — Where  defend- 
ants in  an  action  in  replevin  recovered  a  Judgment  for  their 
costs,  such  judgment  is  conclusive  in  a  subsequent  action  on  the 
replevin  bond.    p.  577. 

7.  REPLE>aN. — Judgment. — Value. — Estoppel, — ^Where  plaintiffs,  in 
an  action  in  replevin,  failed  to  assert  their  right  to  have  deter- 
mined the  value  of  the  property  in  question,  they  are  estopped, 
in  an  action  by  defendants  on  their  replevin  bond  from  assert- 
ing that  such  value  should  have  been  determined  In  the  action 
in  replevin,    p.  577. 

8.  Damages. — Replevin. — Interest. — The  damages  recoverable  in 
an  action  on  a  replevin  bond,  where  plaintiffs  failed  to  return 
the  property,  consist  of  the  market  value  of  the  property  at  the 
time  of  the  replevin  trial,  less  the  cost  of  preparing  same  for 
market,  if  any,  together  with  six  per  cent  interest  thereon  until 
the  trial  in  the  action  on  the  bond.    p.  577. 

0.  Same. — Replevin. — Return  of  Property. — Deprecintion. — ^The 
damages  recoverable  In  nu  action  of  replevin,  where  the  property 
depreciated  after  its  seizure  by  the  plaintiff,  Is  the  value  of  such 
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property  at  the  time  of  its  seizure,  togetlier  with  interest  from 
such  time;  but  where  its  value  is  greater  at  the  time  of  Judg- 
ment for  its  return,  the  defendants  are  entitled  to  its  value  at 
such  time.    p.  577.  • 

10.  EviDEJXcE.— Judicial  Notice. — Price  of  Wheat  and  Com,— 
Courts  take  judicial  notice  that  the  price  of  wheat,  com  and 
tobacco  fluctuates,    p.  579. 

11.  AppeaI. — Weighing  Evidence, — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  579. 

Prom  Superior  Court  of  Vanderburgh  County;  Alex- 
ander CHlchrist,  Judge. 

Action  by  Asa  Hewitt  and  another  against  Thomas  W. 
Lindsey  and  another.  Prom  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed, 

Frank  H.  Hatfield  and  John  W.  BriU,  for  appellants. 
W.  Z.  Bennett  and  James  B.  Wilson,  for  appellees. 

CoMSTOCK,  P.  J. — ^Appellees  sought  to  recover  on  two 
replevin  bonds  executed  by  the  appellants  in  the  months  of 
July  and  October,  1904.  Upon  the  execution  of  the  bonds 
and  the  issuance  of  a  writ  of  replevin  the  sheriff  of  Warrick 
county  delivered  to  appellant  Lindsey  certain  property,  to 
wit,  102  shocks  of  wheat,  800  pounds  of  tobacco  and  180 
bushels  of  corn.  The  cause  was  put  at  issue  and  a  trial  had 
resulting  in  a  verdict  for  $224.95,  $24.95  of  which  was  re- 
mitted, an3  a  judgment  rendered  for  $200.  Each  of  said 
bonds  was  conditioned  that  appellant  Lindsey  would  prose- 
cute his  action  with  effect  and  without  delay,  and  return  said 
property  to  appellees,  if  return  should  be  adjudged  by  the 
court,  and  that  he  would  pay  to  appellees  all  sums  of  money 
which  might  be  recovered  in  the  action. 

In  the  replevin  proceedings,  the  Superior  Court  of  Van- 
derburgh County,  in  March,  1905,  adjudged  that  the  ap- 
pellees were  the  owners,  and  entitled  to  the  possession,  of 
the  property  described  in  the  complaint  and  heretofore  set 
out ;  that  they  have  the  return  of  the  same,  and  that  appel- 
lees recover  from  appellant  Lindsey  their  costs  in  said  cause 
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paid  out  and  expended,  but  did  not  find  or  adjudge  that  the 
property  was  of  any  value. 

While  numerous  errors  are  assigned,  the  only  one 

1.  discussed — and  under  the  rules  the  others  are  waived 
— is  the  overruling  of  appellants'  motion  for  a  new 

trial. 

Of  the  reasons  for  a  new  trial  argued,  we  deem  it  nec- 
essary only  to  consider:  (1)  Whether  an*  action  on  the  bond 
may  be  maintained  for  the  value  of  the  property,  although 
the  jury  in  the  trial  of  the  action  failed  to  find  the  value 
thereof,  where  judgment  for  return  was  awarded  to  the 
defendant;  (2)  whether  the  court  erred  in  giving  to  the 
jury  instructions  one  and  two  of  its  own  motion  and  in 
refusing  to  give  instructions  one  and  two  requested  by  ap- 
pellants. 

The  controversy  is  over  these  questions  presented  in  vari- 
ous forms.  The  record  presents  a  valid  bond  and  the  con- 
ditions broken.     The  breach  is  the  failure  to  return 

2.  the  property.     The  right  of  action  on  the  bond  car- 
ries with  it  the  right  of  damages  for  failing  to  per- 
form its  conditions. 

Sections  575,  599  Bums  1908,  §§549,  572  R.  S.  1881,  re- 
quire that  in  actions  for  replevin  the  jury  must  assess  the 
value  of  the  property  and  the  damages  for  the  taking 

3.  or  detention  thereof.     Whenever,  by  their  verdict, 
there  will  be  a  judgment  for  the  recovery  or  return  of 

the  property,  the  judgment  may  be  in  the  alternative  for 
such  return  or  the  value  thereof  in  case  a  return  cannot  be 
had. 

Where  the  plaintiff  is  in  possession  of  the  property,  and 

the   defendant  recovers  judgment  for  its  return,  but  the 

value  of  the  property  is  not  found,  the  defendant 

4.  may  still  have  his  action  on  the  bond  to  recover  the 
value  of  the  property.     Yelton  v.  Slinkard  (1882), 

85  Ind.  191;   Whihiey  v.  Lehmer  (1866),  26  Ind.  503, 
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This  holding  is  upon  the  ground  that  the  right  of  action 
arises  by  the  common  law  out  of  a  breach  of  the  contract, 
and,  the  statute  giving  a  remedy  without  negative  words, 
the  common-law  remedy  still  remains,  and  may  be  pursued 
at  the  plaintiff's  option.  In  the  case  last  named  the  court, 
at  page  506,  say :  **  An  assessment  of  the  value  of  the  prop- 
erty in  the  replevin  suit,  and  a  judgment  in  the  alternative 
for  its  return  or  its  value,  would,  as  evidence,  undoubtedly 
have  bound  the  parties  upon  the  question  of  value,  for  the 
reason  that  it  would  have  been  a  judicial  determination  of 
that  question  by  a  tribunal  having  that  authority,  putting  it 
at  rest  forever.  But  it  does  not  follow  that  the  absence  of 
such  aasessment  and  judgment  shall  have  the  practical  effect 
of  a  finding  and  judgment  that  the  property  was  of  no  value, 
or  that  no  other  tribunal  shall  examine  the  question.  Com- 
mon justice,  as  well  as  reason,  would  be  shocked  by  the  an- 
nouncement of  such  a  doctrine.'' 

The  foregoing  are  the  only  Indiana  eases  passing  upon 
the  precise  question  here  involved.  In  other  jurisdictions, 
under  statutes  substantially  like  ours,  the  question  has  been 
decided  the  same  way.  Gardiner  v.  McDermott  (1878),  12 
R.  L  206;  Pierce  v.  King  (1884),  14  R.  I.  611;  Myers  v. 
Dixon  (1902),  106  lU.  App.  322;  Washington  Ice  Co.  v. 
Webster  (1888),  125  U.  S.  426,  8  Sup.  Ct.  947,  31  L.  «d. 
799;  Washington  Ice  Co.  v.  Webster  (1873),  62  Me.  341, 
16  Am.  Rep.  462 ;  Balsley  v.  Hoffman  ( 1850) ,  13  Pa.  St.  603 ; 
Pittsburgh  Nat.  Bank,  etc.,  v.  Hall  (1884),  107  Pa.  St.  583, 
588,  589;  Sweeney  v.  Lomme  (1874),  22  WaU.  (U.  S.)  208, 
22  L.  Ed.  727;  Leighton  v.  Brown  (1868),  98  Mass.  515,  516. 

In  the  case  last  named,  in  which  the  action  was  upon  a 
replevin  bond,  plaintiff  had  possession  of  the  property,  and 
judgment  was  for  a  return,  the  court  say:  **The  breach 
assigned  is  the  failure  of  the  principal  defendant,  as  plain- 
tiff in  the  replevin  suit,  to  comply  with  the  order  to  return 
the  property  replevied,  which  was  a  part  of  the  final  jnda:- 
ment  in  that  action.     Damages  for  that  breach  must  be  the 
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value  of  the  property  replevied.  In  ascertaining  the  value 
of  the  (property)  which  was  taken  by  the  replevin  writ  and 
which  the  principal  defendant  now  fails  to  restore,  the  lead- 
ing principle  is,  that  the  party  who  has  been  deprived  of  his 
property  is  entitled  as  far  as  possible  to  complete  indem- 
nity." 
It  is  universally  held  that  matters  litigated  in  the  replevin 
suit  cannot  be  retried  in  the  suit  on  the  bond,  and  it 

5.  will  be  presumed  that  all  matters  that  might  have 
been,  were  litigated.    Jackson  v.  Morgan  (1906),  167 

Ind.  528. 

It  appears  that  the  costs  were  adjudicated.     This  is  a  final 

settlement  as  to  them.     It  also  appears  that  there  was  no 

adjudication  as  to  the  value  of  the  property.     The 

6.  failure  to  adjudicate  the  value  of  the  property  is  a$ 
justly  chargeable  to  appellants  as  to  appellees. 

Appellants,  having  failed  to  assert  the  right  then,  cannot 

be  heard  to  object  now  to  the  adjudication  of  the  value  of 

the  property.     They  should  not  be  permitted,  by  dis- 

7.  regarding  the  order  of  the  court,  and  failing  to  re- 
turn the  property,  to  injure  the  adversary  party  and 

thus  benefit  themselves. 

The  instructions  in  question  related  to  the  measure  of 

damages.     Those  given  told  the  jury  that  the  measure  of 

damages  was  the  market  value  of  the  property  at 

8.  plaintiflPs'  farm  at  the  time  of  the  trial  of  the  replevin 
action  when  judgment  was  rendered  for  the  return 

of  the  property,  less  the  reasonable  charge  for  labor  and 
care  thereon  in  preparing  the  same  for  market,  with  six  per 
cent  interest  from  date  of  such  judgment  (March  24,  1905) 
until  time  of  the  trial. 

The  first  instruction  refused  charged  that  the  plaintiflPs 

were  entitled  to  recover  the  value  of  the  articles  replevied, 

and  that  all  questions,  except  as  to  the  value  of  the 

9.  articles,  were  adjudicated  in  the  replevin  action. 

The  second  instruction  refused  fixed  the  damages 
Vol.  42—37 
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at  the  value  of  the  articles  in  their  condition  and  location 
at  the  time  the  replevin  action  was  instituted  and  the  prop- 
erty taken  by  virtue  thereof,  with  six  per  cent  interest  to 
this  time. 

In  the  event  of  a  depreciation  in  the  value  after  the  taking 
and  before  the  judgment  of  return  this  rule  ought  to  apply 
as  shown  by  the  decisions  hereinafter  given.  The  position  of 
appellants  with  reference  to  the  action  of  the  court  as  to 
these  instructions  is  not  well  founded.  It  is  the  general  rule, 
for  the  purpose  of  recovery  in  an  action  on  a  bond  or  under- 
taking, that  the  value  of  the  property  be  estimated  as  of  the 
time  of  the  judgment  for  its  return  with  interest  thereon  to 
the  time  of  the  trial.  Swift  v.  Barnes  (1834),  16  Pick. 
(Mass.)  194,  196,  197;  Caldwell  v.  West  (1848),  21  N.  J.  L. 
411,  416,  417;  Peacock  v.  Haney  (1874),  37  N.  J.  L.  179, 
181;  Western  Mortgage,  etc.,  Co,  v.  Shelton  (1894),  8  Tex. 
Civ.  App.  550;  Talcott  v.  Rose  (1901),  (Tex.  Civ.  App.), 
64  S.  W.  1009;  Walls  v.  Johnson  (1861),  16  Ind.  374;  Hop- 
kins V.  Ladd  (1864),  35  111.  178. 

In  Yelton  v.  Slinkard,  supra,  it  is  said,  at  page  194:  **If 
the  property  has  been  entirely  destroyed,  so  that  a  return 
could  not  be  had,  the  measure  of  damages  would  be  the  value 
of  the  property,  at  least.*'  In  this  connection,  see,  also, 
Whitney  v.  Lehmer,  supra,  Peters  Box,  etc,  Co,  v.  Lesh 
(1889),  119  Ind.  98,  and  other  Indiana  cases  cited  by  ap- 
pellants are  not  necessarily  in  conflict  with  the  foregoing 
Indiana  cases. 

It  has  been  held  that,  if  the  value  of  the  property  was 
greater  at  the  time  of  the  order  for  its  return  than  at  the 
time  it  was  taken  under  the  replevin  writ,  the  defendant  in 
replevin  is  entitled  to  recover  in  an  action  upon  the  bond 
the  value  at  the  time  of  the  order  for  its  return.  Treman  v. 
Morris  (1881),  9  111.  App.  237 ;  Leighton  v.  Brown,  supra. 

If,  pending  the  action  of  replevin,  and  before  the  rendition 
of  the  judgment  for  the  return  of  the  property,  the  property 
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has  depreciated  in  value  through  the  fault  of  plaintiff  in  re- 
plevin, the  defendant  has  been  held  entitled  to  recover  for 
its  nonreturn,  its  value  at  the  time  it  was  taken  under  the 
replevin  writ.  Bradley  v.  Reynolds  (1892),  61  Conn.  271, 
284-286. 

In  Page  v.  Fowler  (1870),  39  Cal.  412,  426,  in  which  the 
question  before  us  is  ably  considered,  and  in  which  many 
cases  are  cited  and  commented  upon,  the  court  say.  **In 
other  words,  the  rule  deducible  from  the  authorities  is,  that 
in  cased  affecting  property  of  a  fluctuating  value,  where  ex- 
emplary damages  are  not  allowed,  the  correct  measure  of 
damages,  is  the  highest  market  value  within  a  reasonable 
time  after  the  property  was  taken,  with  interest  computed 
from  the  time  such  value  was  estimated.  This  is,  in  effect, 
the  rule  established  in  Scott  v.  Roger  [1864],  31  N.  Y.  676, 
where  the  precise  question  was  more  elaborately  discussed 
than  in  any  other  case." 

The  courts  take  judicial  notice  that  wheat,  com  and  to- 
bacco have  fluctuating  values.  The  rule  stated  by  the  trial 
court,  giving  to  appellees  the  value  of  the  property 

10.  from  the  time  they  were  awarded  its  return  with  in- 
terest until  the  trial  upon  the  bond,  is  amply  sup- 
ported by  authority  and  was  favorable  to  appellants. 

Appellants  insist  that  the  judgment  is  excessive.  The 
verdict  returned  was  for  $224.95.  The  court  upon  hearing 
the  ar^ment  upon  the  motion  for  a  new  trial — excessive 
verdict  being  one  of  the  reasons  therefor — required  appellees 
to  remit  $24.95,  which  was  done  and  judgment  rendered  for 
$200. 

The  attention  of  the  trial  court  was  called  to  this  claim 

as  to  the  amount  of  the  verdict.      The  question  therefore 

came  directly  under  review  by  the  trial  court.     There 

11.  was  some  conflict  in  the  evidence  as  to  the  value  of 
the  articles,  but  the  trial  court  was  manifestly  clear 

that  the  judgment  for  $200  was  warranted  by  the  evidence, 
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and,  looking  at  the  record,  we  cannot  say  that  this  verdict 
was  not  sustained  by  the  evidence. 
Judgment  affirmed. 


Posey  Township  op  Franklin  County  v.  Senoue. 

[No.  6,507.    Filed  December  8,  1908.] 

1.  Townships.  —  Contracts.  —  Trustees,  —  Limitations  oii.— Town- 
ships are  political  corporations  with  limited  statutory  powers; 
and  the  township  trustees  are  the  only  officers  authorized  to 
enter  into  contracts  on  their  l)ehalf,  the  trustees*  power  to  do  so 
being  limited  to  the  powers  expressly  or  impliedly  granted  by 
statute,    p.  583. 

2.  Same. — Road  Supervisors. — Powers. — Contracts. — Road  saper 
visors  are  not  representatives  of  their  townships  and  have  no 
power  to  bind  such  townships  by  contract    p.  583. 

3.  Highways. — Otcnership. — Highways  are  not  owned  by  the 
townships  in  which  they  are  situate,  but  by  the  geieral  public, 
though  certain  duties  of  repairing  same  are  imposed  ap<Ki  the 
townships,    p.  583. 

4.  Eminent  Domain. — Highways. — Road  Supervisors. — The  power 
granted  to  road  supervisors  to  appropriate  land  for  highway 
purposes  is  that  of  eminent  domain,  and  in  the  exercise  of  such 
right  such  supervisors  represent  the  State,    p.  583. 

5.  Same. — Compensation. — Constitutional  Law. — ^The  owners  of 
land  appropriated  by  road  supervisors  for  highway  purposes  have 
a  constitutional  right  to  compensation,    p.  584. 

6.  Same. — Highways. — Liability  of  Townships. — Quantum  Meruit. 
— ^Townships  are  not  liable  on  the  quantum  meruit  for  gravel  ap- 
propriated by  road  supervisors  for  highway  repairs,  where  no 
appraisement  was  made  thereof  as  required  by  statute  (96830 
Bums  1901,  Acts  1883,  p.  62,  §16).    p.  584.  • 

7.  Same.  —  HighAJoays.  —  Compensation.  —  Sta  tutes.  —  Waiver.  —A 
landowner  who  permits  his  gravel  to  be  appropriated  for  high- 
way purposes,  by  a  road  supervisor,  may,  under  §6830  Bums 
1901,  Acts  1883,  p.  62,  §16,  waive  the  demand  and  notice  therein 
provided  for,  but  the  requirement  of  the  statute  that  the  dam- 
ages must  be  assessed  by  the  road  supervisor  and  two  disin- 
terested persons,  under  oath,  must  he  strictly  followed,  or  he 
loses  his  right  to  compensation,    p.  584. 

8.  Mandamus.  —  Road  Supervisors.  —  Condem^iation. — QraveU — ^A 
road  supervisor  requiring  gravel  for  highway  purposes  may  be 
compelled,  by  mandamus,  by  the  owner  of  such  gravel,  to  have 
the  same  appraised,  as  provided  for  in  §6830  Bums  1901,  Acts 
1883,  p.  62,  §16.    p.  585. 
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Prom  Franklin  Circuit  Court ;  Oeorge  L.  Oray,  Judge. 

Action  by  Frank  H.  Senour  against  Posey  Township  of 
Franklin  County.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed, 

Bracken  &  Kidney,  for  appellant. 

Ross  dk  Alexander,  for  appellee. 

Rabb,  J. — The  questions  to  be  determined  in  this  appeal 
arise  out  of  the  following  state  of  facts  shown  by  the  plead- 
ings and  the  agreed  statement  of  facts  appearing  in  the  rec- 
ord: Certain  road  supervisors  of  the  appellant  township, 
without  formal  demand  upon  the  owners  of  the  land,  or  no- 
tice to  them  of  an  intention  to  make  such  appropriation,  en- 
tered upon  the  lands  of  the  appellee  and  his  assignors,  and 
took  therefrom  stone  and  gravel  of  the  aggregate  value  of 
$166.44,  as  assessed  by  the  court,  and  appropriated  the  same 
to  the  making  of  proper  and  necessary  repairs  of  the  ad- 
jacent highways  in  said  township.  The  entry  was  made  and 
the  stone  and  gravel  taken  with  the  knowledge,  and  pre- 
sumably with  the  consent,  of  the  owners  of  the  land.  Suit- 
able material  to  make  such  repairs  could  not  be  found  upon 
the  highways  in  the  township.  No  assessment  was  made  by 
the  supervisor  and  two  disinterested  persons  of  the  damages 
done  in  the  taking  of  such  stone  and  gravel,  as  required  by 
§6830  Burns  1901,  Acts  1883,  p.  62,  §16,  the  provisions  of 
which  were  practically  reenacted  in  the  highway  act  of  1905 
(Acts  1905,  pp.  521,  572,  §106,  §7775  Burns  1908),  but  the 
supervisor  gave  to  the  owners  of  the  land  orders  on  the 
township  trustee  for  the  value  of  the  stone  and  gravel,  as 
fixed  by  the  supervisor  himself,  and  accepted  by  the  land- 
owners. The  appellee  was  the  trustee  of  the  township  at 
the  time.  The  other  owTiers  of  land  affected  presented  their 
orders  to  him  and  demanded  payment.  The  orders  were 
not  paid  because  of  a  lack  of  funds  in  the  hands  of  the  trus- 
tee to  be  used  for  such  purpose.  A  demand  for  an  appro- 
priation of  funds  of  the  township,  to  be  used  in  the  payment 
of  said  claims,  was  thereafter  made  in  due  form  by  the  trusj- 


582  APPELLATE  COURT  OP  INDIANA, 

Posey  Tp.  r.  Senour — 42  lud.  App.  5S0. 

tee  upon  the  township  advisory  board.  It  refused  to  make 
such  appropriation.  The  orders  and  claims  of  the  other 
landowners  affected  were,  by  them,  afterwards  assigned  to 
appellee,  and  he  brought  this  action  to  recover  from  the 
township.  No  funds  were  in  the  trustee 's  hands  at  the  time 
of  said  appropriation,  or  at  the  time  demand  was  made  for 
the  payment  of  said  claims,  with  which  to  pay  the  same,  nor 
was  the  matter  of  creating  a  liability  against  the  township 
on  account  of  the  appropriation  of  said  materials  ever  pre- 
sented to  or  authorized  by  the  township  advisory  board. 

Appellant  contends  that  no  liability  on  the  part  of  the 
township  exists,  for  two  reasons:  (1)  That  the  only  rem- 
edy of  the  landowner  for  damages  on  account  of  the  appro- 
priation of  road  material  from  his  premises  by  a  road  super- 
visor is  the  one  given  by  the  statute;  (2)  that  the  super- 
visor had  no  power  to  create  a  liability  against  the  township 
without  the  authority  of  the  township  advisory  board  In 
response  to  the  first  point  made  by  appellant  against  said 
claim,  appellee  contends  that,  inasmuch  as  the  township  re- 
ceived the  benefit  of  the  material,  and  is  using  it  on  its  high- 
ways, the  law  will  not  permit  it  to  refuse  payment  to  the 
owner;  that  it  was  not  appellee's  duty  to  give  notice  and 
make  demand,  and  cause  the  assessment  to  be  made  by  the 
supervisor  and  two  disinterested  persons;  that  such  duty 
belonged  to  the  appellant's  oflBcer,  for  whose  acts  and  omis- 
sions it  is  sought  to  hold  the  appellant  responsible.  It  is 
argued  that  to  admit  of  appellant's  defense  on  this  ground 
would  be  permitting  the  appellant  to  take  advantage  of  its 
own  neglect  of  duty,  its  own  wrong,  and,  having  received 
the  benefit  of  appellee 's  property,  it  is  liable  on  the  quantum 
meruit  for  its  value. 

In  response  to  the  second  point  made  by  appellant  against 
the  claim,  it  is  insisted  that  the  township  reform'  law  does 
not  apply  to  the  case. 

Townships  are  the  lowest  grade  of  political  corporations. 
They  are  created  for  certain  specific  purposes,  and  endowed 
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with  very  limited  powers  and  liabilities.     They  act, 

1.  like  other  corporations,  through  officers  duly  author- 
ized by  law  for  that  purpose,  and  the  only  officer  au- 
thorized by  law  to  bind  the  township  as  a  corporation  by  con- 
tract is  the  township  trustee,  and  his  powers  in  this  respect 
are  limited  to  those  expressly,  and  by  necessary  implication, 
conferred  upon  him  by  statute.  Mitchelltree  School  Tp.  v. 
Hall  (1904),  163  Ind.  667,  and  cases  there  cited. 

While  a  road  supervisor  is  elected  at  township  elections, 

and  his  duties  are  confined  within  the  territorial  limits  of 

the  township,  and  he  is  commonly  designated  a  town- 

2.  ship  officer,  yet  he  is  in  no  sense  a  representative  of 
the  township  as  a  body  corporate.  He  has  no  au- 
thority to  bind  the  township  by  any  kind  of  a  contract,  ex- 
press or  implied,  for  any  purpose.  His  duties  relate  not 
to  township  property  or  township  business,  but  to  the  public 
highways  that  are  within  the  limits  of  the  township.  These 
highways  are  not  township  property.  The  township  does 
not  own  them,  and  has  no  control  over  them,  as  it  does  over 
schoolhouses,  school  furniture,  road  tools,  etc.,  that  are  the 
property  of  the  township.  The  highways  belong  to  the  gen- 
eral public.     The  township  has  no  such  interest  in, 

3.  power  over,  or  liability  for,  the  public  highways  pass- 
ing through  it  that  cities  and  towns  possess  over  the 

streets  and  alleys  within  their  limits.  The  law  imposes  upon 
certain  township  officers  certain  duties  with  reference  to  the 
highways  within  the  township,  but  it  imposes  no  duty  and  no 
liability  whatever  upon  the  township  as  a  corporate  body 
with  reference  thereto,  except  it  is  required  to  pay  damages 
assessed  in  certain  cases.  The  right  given  by  the  law  to  the 
supervisor  to  enter  upon  land  and  to  do  certain  acts, 

4.  and  appropriate  certain  material  for  the  repair  of  the 
highways,  is  the  right  to  exercise  the  sovereign  power 

of  eminent  domain,  and  in  the  exercise  of  this  power  he  rep- 
resents, not  the  township,  but  the  State,  and  his  acts  have 
none  of  the  elements  of  a  contract.     The  right  of  eminent 
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domain  is  an  inherent  right  of  sovereignty,  and,  but 
5.'  for  the  limitations  placed  upon  its  exercise  by  the 

Constitution,  the  State  might  appropriate  the  prop- 
erty of  the  citizen  to  the  public  use  without  compensation. 
The  right,  however,  is  guaranteed  to  the  citizen  by  bgth  the 
state  and  federal  Constitutions ;  that  his  property  shall  not  be 
taken  for  public  use  without  just  compensation,  and  it  is 
in  conformity  with  this  constitutional  guaranty  that  the 
statute  has  provided  a  way  in  which,  when  the  citizen's  pri- 
vate property  is  taken  by  the  supervisor  for  the  public  use, 
compensation  shall  be  made  therefor.     But  aside  from  this 

provision  of  the  law,  directing  the  manner  in  which 

6.  compensation  is  to  be  made,  a  township  is  no  more 
liable  for  the  damages  done  in  taking  property  of  the 

citizen  by  the  road  supervisor  for  use  upon  the  public  high- 
ways than  is  the  State.  The  township  has  received  nothing 
for  which  it  could  be  sued  on  the  quantum  meruit  which 
presumes  a  contract  to  exist,  by  which  the  defendant  im- 
pliedly agreed  to  pay  for  a  benefit  which  it  had  received. 
This  case  is  clearly  to  -be  distinguished  from  the  case  of 
Clark  School  Tp,  v.  Home  Ins.,  etc.,  Co.  (1898),  20  Ind,  App. 
543,  and  the  numerous  cases  there  cited. 

There  is,  however,  no  merit  in  the  contention  of  appellant 
that  there  could  be  no  right  of  recover}'  because  of  the  fail- 
ure of  the  supervisor  to  make  demand  upon  the  owner 

7.  of  the  land,  and  to  give  notice  of  his  intention  to  en- 
ter upon  the  land  for  the  purposes  contemplated  by 

the  statute.  These  provisions  of  the  statute  with  reference 
to  demand  and  notice  were  intended  exclusively  for  the  bene- 
fit of  the  owner  of  the  land,  and  they  are  such  as  he  might 
waive.  Tombs  v.  Rochester,  etc.,  R.  Co.  (1854),  18  Barb. 
583;  Beecher  v.  Dacey  (1881),  45  Mich.  92,  7  N.  W.  689; 
Phyfe  V.  Eimer  (1871),  45  N.  Y.  102.  But  he  could  not 
waive  the  requirement  that  the  damages  be  assessed  by  the 
supervisor  and  two  disinterested  persons,  under  oath,  and 
substitute  therefor  his  agreement  with  the  supervisor  as  to 
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the  damage  done.  This  is  the  remedy  given  him  by  law, 
and  to  this  he  is  confined.  He  has  no  election  of  remedies. 
If  the  supervisor  neglects  or  refuses  to  perform  his  duty  in 

the  matter,  he  is  not  remediless.     The  officer  can  be 
8.     compelled  to  perform  his  duty  in  a  proper  proceeding 

for  that  purposte.  If  the  proper  assessment  of  dam- 
ages had  been  made  by  the  supervisor,  as  contemplated  by 
law,  and  appellee's  action  were  based  upon  such  assessment, 
then  the  second  question  discussed  by  counsel  would  be  pre- 
sented by  the  record ;  but  this  not  being  the  case  the  ques- 
tion does  not  properly  arise  for  our  decision. 

The  judgment  of  the  court  below  is  reversed,  with  instruc- 
tions to  sustain  appellant's  demurrer  to  the  complaint. 


CracAGO,  Indianapous  &  Louisville  Railway 
Company  v.  Sanders. 

[No.  6,572.    Filed  December  9,  1908.] 

1.  Railroads. — Servants, — Alighting  from  Moving  Trains, — Negli- 
gence.— Whether  a  railroad  construction  foreman  was  negligent 
in  ordering  a  servant  to  alight  from  a  moving  train,  and  whether 
such  servant  was  gailty  of  contributory  negligence  in  alighting 
therefrom,  are  questions  of  fact    p.  586. 

2.  Trial. — Conclusions  of  Law. — Motion  for  New  Trial. — Where 
the  conclusions  of  law  correctly  follow  alleged  erroneous  special 
findings,  they  cannot  be  held  erroneous,  a  motion  for  a  new  trial 
being  the  proper  method  of  questioning  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings,    p.  587. 

3.  Master  and  Servant. — Orders. — Presumptions. — Knowledge. — 
Equal  Opportunities. — The  servant  may  rely  upon  the  presump- 
tion that  obedience  to  his  master's  order  will  not  expose  him  to 
danger,  but  such  presumption  does  not  apply  where  the  servant 
has  equal  knowledge,  or  equal  opportunities  therefor,  with  the 
master,    p.  587. 

4.  Railroads. — Servant. — Alighting  from  Moving  Oar. — Obedience 
to  Orders. — ^Where  a  servant  upon  the  order  of  the  defendant 
railroad  company's  construction  foreman,  alights  from  a  moving 
car,  and  is  Injured  thereby,  the  servant  being  able  to  see  the 
track  and  place  of  alighting  as  well  as  the  foreman  can,  he  can- 
not recover,    p.  587. 
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From  Orange  Circuit  Court ;   Thomas  B.  Buskirk,  Judge. 

Action  by  John  Sanders  against  the  Chicago,  Indianapolis 
&  Louisville  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

E,  C.  Field,  H.  R,  Kurrie,  Perry  McCart  and  W.  J.  Bus- 
kirk, for  appellant. 
M.  B.  Hottel,  F.  P.  Cauhle  and  W.  W.  Hottel,  for  appellee. 

ROBY,  J. — ^Action  for  recovery  of  damages  by  appellee, 
who  was  in  appellant's  service  as  a  section  man,  on  account 
of  injuries  received  by  him  in  leaving  a  moving  train  in 
obedience  to  the  order  of  the  section  foreman.  The  case  was 
tried  without  a  jury,  a  special  finding  of  facts  made,  with 
conclusions  of  law,  and  judgment  rendered  for  $1,000. 

The  findings  show  that  appellee  went  along  appellant's 
railway  and  did  certain  work  under  the  order  of  the  fore- 
man, and  was  by  him  ordered  to  get  upon  a  designated  train 
with  the  rest  of  the  section  gang  to  return  home ;  that  when 
the  train  neared  Norris,  the  place  where  the  section  men  were 
to  get  off,  the  conductor  asked  the  foreman  if  he  must  stop 
the  train  to  let  the  men  off.  The  foreman  said:  "No  we 
will  get  off,"  saying:  **6et  off  boys."  At  this  time  the 
train  was  running  six  or  eight  miles  an  hour.  In  obedience 
to  said  order  the  section  men,  including  appellee  and  the 
foreman,  got  off  the  train.  In  alighting  the  appellee  struck 
a  stone  w^all,  built  to  protect  the  grade  from  the  flow  of 
water,  and  was  injured.  It  was  found  that  appellee  did 
not  know  the  condition  of  the  right  of  way,  that  the  order 
given  by  the  foreman  was  negligent,  that  the  injury  to  ap- 
pellee was  caused  by  such  negligence,  and  that  he  was  in  the 
exercise  of  care. 

It  was  a  question  of  fact  whether  the  order  to  leave  the 

moving  train  was,  under  all  the  circumstances,  a  negligent 

one.    Harris  v.  Pittsburgh,  etc.,  R.  Co.   (1904),  32 

1.  Ind.  App.  600.  Whether  appellee  in  obeying  it  was 
negligent,  was  also  a  question  of  fact.    Pittsburgh, 
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etc.,  R.  Co.  V.  Miller  (1904),  33  Ind.  App.  128.    Both  of 
these  issues  are  found  against  appellant.    In  other  words, 

it  is  found  that  the  foreman  was  negligent  in  giving 
2.    the  order  and  that  the  employe  was  not  negligent  in 

obeying  it.  Some  ground  of  distinction  is  furnished 
by  the  further  findings  that  the  foreman  was,  and  the  ap- 
pellee was  not,  familiar  with  the  conditions.  The  conclu- 
sions of  law  upon  facts  which  show  such  a  distinction  can- 
not be  said  to  be  erroneous,  but  by  the  motion  for  a  new 
trial  the  sufficiency  of  the  evidence  to  sustain  the  findings  is 
presented.  The  only  witness  examined  by  either  party  was 
the  plaintiff.  He  testified  in  part  as  follows:  **The  train 
was  going  about  six  or  eight  miles  an  hour  when  I  got  off. 
At  this  place  the  right  of  way  along  the  side  of  the  track 
was  rough.  There  is  a  rock  wall  between  the  ditch  and  the 
ties.  I  got  off  on  the  side  next  to  the  wall.  It  is  just  a  nar- 
row place,  about  two  feet  wide.  I  thought  I  could  get  off 
safely,  or  I  would  not  have  undertaken  it.  I  was  careful  in 
getting  off.  I  fell  so  quickly,  I  did  not  know  just  how  it 
happened.'* 

The  employe  who  receives  a  specifle  command  or  direction 
may  rely  upon  the  presumption  that  he  will  not  be  ordered 

into  danger,  but  such  presumption  does  not  apply 
'    3.    when  all  the  facts  are  known  to  him  and  the  danger 

is  perfectly  obvious.  Shaver  v.  Home  Tel.  Co.  (1905), 
36  Ind.  App.  233,  114  Am.  St.  373;  Chicago,  etc.,  R.  Co.  v. 
Tackett  (1904),  33  Ind.  App.  379.  The  appellee  had  equal 
opportunity  with  the  foreman  for  knowing  whether  it  was 

safe  to  alight  from  the  moving  train  at  that  place. 
4.     The  conditions  were  open  and  obvious,  the  train  was 

moving  slowly,  and  appellee's  judgment  at  the  time 
was  that  it  was  safe  to  get  off  or  he  "would  not  have  under- 
taken it."  There  is  nothing  in  the  evidence  justifying  a 
finding  of  negligence  on  the  part  of  the  foreman  and  at  the 
same  time  of  freedom  from  negligence  by  the  appellee.  Their 
opportunities  to  determine  the  fact  were  at  least  equal.    Ap- 
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pellee  was  entirely  capable  of  forming  an  intelligent  judg- 
ment, and  of  acting  upon  such  judgment,  so  that  the  deduc- 
tion that  both  were  negligent  or  that  neither  was,  is  unavoid- 
able. The  finding  is  not,  therefore,  supported  by  the  evi- 
dence. 
Judgment  reversed,  and  a  new  trial  ordered. 


Cleveland,  CiNaNNATi,  Chicago  &  St.  Louis 
Railway  Company  v.  Beale. 

[No.  6,477.    Filed  December  9,  1908.] 

1.  Appeal.— Bric/«.—Trolt/*er.— Points  not  discussed  are  waived, 
p.  589.  , 

2.  Master  and  Sebvant. — Unsafe  AppUances.-^Inspection. — Rail- 
roads, — Where  a  railroad  construction  foreman  ordered  the  plain- 
tiff and  others  to  erect  a  gin  pole  and  hoist  certain  timbers,  and 
such  servants  did  so  using  a  defective  rope  furnished,  plalntilf 
having  no  knowledge  of  such  defective  condition,  and  the  plaln- 
tilf was  injured  by  reason  of  the  parting  gf  such  rope,  the  com- 
pany is  liable,  such  foreman,  under  §8017  Bums  1908,  Acts  1893. 
p.  294,  §1,  being  a  vice-principal,    p.  589. 

3.  Same. — Assumption  of  Risk, — Unsafe  Appliances, — Inspection. — 
A  servant  does  not  assume  the  risk  of  a  defective  rope  furnished 
by  the  master,  where  the  defect  is  not  apparent  and  he  knows 
nothing  about  it,  the  duty  of  inspection  being  a  continuing  oni: 
devolving  upon  the  master,    p.  690. 

4.  Same. — Appliances, — Where  the  master  provides  new  appliances 
to  be  used  when  the  old  ones  become  defective,  he  has  performed 
his  duty  in  that  regard,    p.  591. 

5.  Trial. — Variance, — Negligence, — Unsafe  Appliances.—^nioxi^  a 
complaint  alleges  negligence  in  furnishing  a  rotten  rope  to  an 
employe,  no  harmful  error  was  committed  In  trying  the  case  on 
the  theory  that  the  rope  became  defective  through  uae,  where 
there  was  no  evidence  showing  that  the  rope  was  examined  by 
the  master  until  after  the  happening  of  the  injury  complained  of. 
or  that  there  was  any  change  in  its  appearance,    p.  591, 

6.  Master  and  Servant. — Unsafe  Appliances. — Absence  of  Fore- 
man.—Where  a  foreman  fumlRhes  the  servant  unsafe  appliances, 
the  defects  not  being  patent,  and  orders  him  to  do  certain  work 
with  them,  to  his  injury,  the  master  Is  liable,  though  the  fore- 
man is  absent  when  the  injury  occurs,    p.  591. 
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From  Ripley  Cirmit  Court;  Francis  M.  Thompson,  Judge. 

Action  by  John  L.  Beale  against  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed, 

J.  0.  Cravens,  T,  8.  Cravens  and  L.  J.  HacJcnsy,  fop  ap» 
pellant. 
James  H.  Connelley,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  sued  for  damages  for  injuries 
received  by  him,  alleged  to  have  been  caused  by  a  rotten  guy- 
rope,  while  in  the  employ  of  appellant,  in  working  on  the 
construction  of  a  bridge  over  appellant's  railroad  tracks. 
A  demurrer  for  want  of  facts  was  overruled  to  the  first  para- 
graph of  the  complaint^  and  an  answer  of  general  denial 
filed  thereto.  The  second  paragraph  was  .withdrawn.  Upon 
the  issues  thus  formed  the  cause  was  submitted  to  a  jury  for 
trial,  and  a  verdict  was  returned  in  favor  of  appellee  for 
$1,100. 

Appellant  asks  a  reversal  because  of  the  action  of  the  court 
in  overruling  its  motion  for  a  new  trial. 

The  reasons  for  a  new  trial  which  are  discussed  are  that 

the  verdict  is  not  sustained  by  sufficient  evidence,  and  is 

contrary  to  the  law  and  the  evidence ;  that  the  court 

1.  erred  in  giving  each  of  several  instructions,  and  in 
refusing  to  give  certain  other  instructions  requested 

by  appellant.  Other  reasons  set  out  are  waived  by  appel- 
lant's failure  to  discuss  them. 

At  the  time  of  the  accident,  appellant  corporation  was  en- 
gaged in  constructing  a  bridge  about  forty-five  feet  high  over 
a  highway  crossing.      In   its  erection,   pulleys  with 

2.  ropes,  blocks  and  fall  were  all  the  apparatus  used.     A 
high  pole,  twenty-five  feet  long  was  used  as  a  gin  pole. 

Three  guy-ropes  were  attached  to  the  top  of  the  pole.  These 
ropes  were  furnished  by  appellant  from  a  tool-car.  They 
were  of  Manila  hemp,  seven-eighths  of  an  inch  thick,  were 
the   only  ropes  at  the  place  of  work,   and   were  of  the 
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kind  generally  used  in  raising  bents.  While  attempting 
to  raise  a  bent  one  of  the  guy-ropes  broke,  and  one  comer 
^►of  the  bent  fell,  striking  another  guy-rope,  which  in  turn 
struck  appellee,  knocking  him  from  his  position  to  the 
ground,  a  distance  of  twenty-three  feet,  causing  the  injuries 
for  which  he  sues.  The  rope  broke  about  eighteen  inches 
from  the  top  of  the  gin  pole.  The  bent  was  on  the  same 
level  at  which  appellee  was  standing  when  he  was  struck,  one 
end  resting  on  a  prop  about  six  feet  high.  The  rope  was  not 
new.  It  had  been  used  in  rolling  sewer-pipe,  and  had  thus 
become  muddy,  but  it  appeared  to  be  sound,  and  looked  like 
the  other  two  guy-ropes.  It  had  been  used  the  week  of  the 
accident  in  the  erection  of  the  bridge,  and  appellee  was  pres- 
ent each  time  it  was  attached  during  that  week.  He  had 
been  engaged  in  erecting  bridges  for  about  two  years,  and 
on  the  work  in  question  about  one  week.  Cooper  was  fore- 
man of  the  gang  engaged  in  the  work.  At  times  he  was  ab- 
sent, and  then,  under  his  direction,  appellee  acted  as  tem- 
porary foreman.  The  accident  occurred  at  1  o'clock  p.  m. 
Cooper  left  the  place  at  II  o'clock  a.  m.,  and  he  was  not  pres- 
ent when  the  rope  broke.  Before  going  he  directed  the  hands 
to  put  the  gin  pole  up. 

Appellee  was  in  the  proper  place  in  which  to  do  the  work. 
The  foreman  had  never  made  an  examination  of  the  rope. 
Appellee  did  not  examine  the  rope  to  see  its  condition.  He 
had  seen  it  used  in  raising  timbers  on  that  bridge,  but  never 
looked  at  it  specially.  He  knew  that  it  was  used  generally 
in  raising  bents,  but  did  not  know  that  it  was  defective. 

In  brief,  the  evidence  shows  that  appellee  was  injured 

while  in  the  line  of  his  duty,  in  a  place  where  it  was  proper 

for  him  to  be  and  while  acting  under  instructions 

3.     from  his  superior,  by  reason  of  the  breaking  of  the 

defective  rope  furnished  for  the  particular  use  to 

which  it  was  put.     In  view  of  appellee's  own  testimony,  the 

jury  was  justified  in  finding:  that  he  had  not  assumed  the 

risk.     Reasonably  the  duty  of  furnishing  safe  tools  and  ap- 
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pliances  with  which  an  employe  is  to  do  the  work  assigned 
him  is  upon  the  employer  and  is  continuing.  An  employe 
is  presumed  to  see  defects  that  are  apparent,  but  he  is  not 
required  to  search  for  hidden  defects.  A  higher  degree  of 
care  in  the  matter  of  inspection  rests  upon  the  employer 
than  upon  the  employe.  Parry  Mfg.  Co.  v.  Eaton  (1908), 
41InAApp.  81. 

There  appears  to  have  been  no  examination  of  the  rope  iq 
question,  or  of  any  of  the  ropes  used,  before  the  accident. 
The  uses  to  which  they  had  been  put  were  well  calculated  to 
weaken  them.  Prom  the  circumstances  the  jury  might  well 
have  found  appellant  negligent.  Under  the  statute,  fore- 
man Cooper  was  a  vice-principal,  and  not  a  fellow  servant  of 
appellee.  This  action  is  brought  under  subdivision  one  of 
§8017  Burns  1908,  Acts  1893,  p.  294,  §1. 

That  the  rope  furnished  was  defective  is  shown  conclu- 
sively. Had  it  been  sound  when  furnished,  and  provision 
made  for  its  displacement  when  weakened  by  use,  ap- 

4.  pellant  would  have  discharged  its  duty.    Parry  Mfg. 
Co.  V.  Eaton,  supra. 

The  point  is  made  on  behalf  of  the  appellant  that  the 

theory  of  the  complaint  is  that  the  negligence  consisted  in 

furnishing  for  use  a  rope  which  was  rotten,  when  the 

5.  case  was' tried  on  the  theory  that  the  rope  became  de- 
fective after  its  use.     In  view  of  the  evidence,  if  this 

claim  is  well  founded,  appellant  could  not  have  been  preju- 
diced, because  there  is  no  evidence  of  any  examination  of  the 
rope  until  after  the  accident,  nor  of  any  change  in  its  ap- 
pearance from  the  time  it  was  first  seen  by  any  of  the  wit- 
nesses. 

When  foreman  Cooper  left  the  work  and  directed  appellee 

what  to  do,  the  ropes  had  already  been  furnished,  no  others 

were  provided,  and  appellee  had  the  right,  in  the  ab- 

6.  sence  of  obvious  defects,  to  rely  upon  their  sound- 
ness.   The  temporary  absence  of  the  foreman  did  not 
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place  appellee,  a  common  laborer,  receiving  only  the  wages 
of  a  common  laborer,  in  the  position  of  vice-principal. 

The  verdict  is  not  without  support  of  evidence,  and  the 
instructions  considered  together  correctly  state  the  law;  and, 
in  view  of  the  evidence,  there  was  no  prejudicial  error  in 
the  refusal  of  the  court  to  give  those  requested. 

Judgment  affirmed. 


Lagler,  by  Next  Friend,  v.  Bye  et  al. 

[No.  6,274.    Filed  June  9,  1008.    Rehearing  denied  October  7,  1908. 
Transfer  denied  December  9,  1908.] 

1.  Statutes. — Penal, — ^A  penal  statute  Is  one  inflicting  a  punish- 
ment, either  by  fine  or  forfeiture,  and  supplies  a  remedy  lacking 
in  the  common  or  statutory  law.    p.  594. 

2.  Same.— Pena{.-H8ffr{cf  Construction,'-'A  penal  statute  must  be 
strictly  construed,    p.  594. 

3.  Same. — Requirinff  Construction  of  Temporary  Floors, — Penal, — 
The  act  of  1903  (Acts  1903,  p.  151,  §§3859-3862  Bums  1908),  re- 

'  Quiring  that  in  constructing  buildings  of  '*three  stories  in 
height  or  more'*  temporary  floors  shall  be  provided,  is  a  penal 
statute^  the  violation  thereof  constituting  a  crime,    p.  594. 

4.  Same. — Providing  Increased  Compensation, — Construction. — 
Statutes  providing  for  more  than  actual  compensation  do  not  give 
to  the  injured  party  a  right  of  action  for  "a  newly  created  of- 
fense."   p.  595. 

5.  Same. — Penal  and  Remedial. — Constructiofi. — ^A  statute  provid- 
ing a  penalty  recoverable  by  the  aggrieved  party,  and  also  a  fine 
for  a  violation  of  its  provisions,  is  given  a  strict  construction 
as  to  the  penalty  and  a  liberal  construction  to  preveit  the  mis- 
chief,   p.  695. 

6.  PuBAOiNO. — Complaint. — Statutory  Cause  of  Action, — Plaintiflr, 
In  an  action  founded  upon  a  statute,  must  allege  all  of  the  facts 
necessary  to  bring  him  within  its  terms,    p.  596. 

7.  Statutes. — Strict  and  Liberal  Construction. — Strict  construc- 
tion excludes  everything  not  within  the  letter  of  the  statute, 
while  liberal  construction  includes  everything  within  the  spirit 
thereof,    p.  596. 

8.  Words  and  Phrasks. — ** Story." — StatutcH. — The  word  "story.'' 
as  used  in  §3859  Burns  1908,  Acts  1903,  p.  151.  §1,  requiring  the 
construction  of  temporary  floors  in  buildings  of  **three  stories  in 
height  or  more,*'  imports  a  horizontal,  physical  division  of  a 
house,    p.  596. 
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9.  Pleading. — Complaint. — Master  and  Servant. — Hoimc  Conatruo- 
tion. — Statutes. — A  complaint  for  damages  showing  that  plaintiff 
was  working  on  the  skylight  of  a  building  under  construction, 
that  such  building  was  five  stories  high,  that  no  temporary  floor 
had  been  provided  therein  as  required  by  §3859  Bums  1906,  Acts 
1903,  p.  151,  |1,  and  that  by  reason  thereof  plaintiff  fell  receiv- 
ing severe  injuries,  states  no  cause  of  action,  since  as  to  the 
part  of  the  building  underneath  the  skylight  there  was  but  one 
•^tory."    p.  597. 

Prom  Superior  Court  of  Marion  County  (70,804) ;  Vin- 
son Carter,  Judge. 

Action  by  Frank  Lagler,  by  his  next  friend,  against  David 
M.  Bye  and  others.  From  a  judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

James  M.  Ogden,  Orison  H.  Hayes  and  Jacob  L.  Steinmetz, 
for  appellant. 
Elmer  E.  Sievenson,  for  appellees. 

CoMSTOCK,  J. — ^This  action  was  brought  by  appellant 
against  appellees  to  recover  damages  for  injuries  received 
by  him  while  working  on  appellees'  building,  which  was  in 
course  of  erection,  caused  by  appellees'  failure  to  build  tem- 
porary floors  as  required  by  statute.  (§§3859-3862  Bums 
1908,  Acts  1903,  p.  151.) 

The  complaint  is  in  one  paragraph,  and  alleges,  substan- 
tially, that  on  November  12,  1903,  the  appellees  were  en- 
gaged in  the  erection  of  a  building  five  stories  in  height  in 
the  city  of  Indianapolis,  upon  real  estate  owned  by  them  ,- 
that  the  appellant  on  that  day  was  at  work  on  the  iron  work 
of  a  skylight,  which  skylight  formed  a  small  part  of  the 
roof ;  that  on  the  day  mentioned  no  floor  or  protection  had 
been  put  down  on  the  fourth  story  of  the  building,  under- 
neath the  skylight,  before  the  fifth  story  was  commenced, 
contrary  to  the  provisions  of  the  law  of  Indiana;  that  ap- 
pellant was  young  and  inexperienced,  being  then  of  the  age 
of  seventeen  years ;  that  he  was  lawfully  on  the  building  and 
was  lawfully  at  work  constructing  the  iron  work  supporting 
Vol.  42—38 


594  APPELLATE  COURT  OF  INDIANA, 

Lagler  v.  Bye — 42  Ind.  App.  592. 

the  skylight;  that  directly  underneath  where  he  was  work- 
ing there  was  no  floor  or  protection  to  prevent  him  from  fall- 
ing five  stories  to  the  ground  floor;  that,  without  fault 
on  his  part  contributing  thereto,  he  f eU  to  the  groimd  floor 
of  the  building,  receiving  severe  and  serious  injuries,  exter- 
nally and  internally  (describing  the  injuries).  Wherefore 
he  demands  judgment  for  $25,000.  A  demurrer  for  want 
of  facts  was  sustained  to  this  complaint,  and,  appellant  re- 
fusing to  plead  further,  judgment  was  rendered  in  favor 
of  appellees  for  costs. 

The  action  of  the  court  in  sustaining  said  demurrer  is  as- 
signed as  error. 

Connecticut,  Illinois,  Indiana,  Massachusetts,  New  York, 
Ohio,  Pennsylvania  and  Wisconsin  have  enacted  laws  for  the 
protection  of  employes  engaged  in  the  construction  of  build- 
ings, but  in  the  cases  reported  under  the  various  statutes  the 
precise  question  here  presented  has  not  been  considered. 

A  penal  statute  is  one  which  inflicts  a  forfeiture  for  trans- 
gressing its  provisions.  Anderson's  Law  Diet.,  763.  It  in- 
volves the  idea  of  punishment,  and  its  character  is 

1.  not  changed  by  the  mode  in  which  it  is  inflicted, 
whether  by   civil   or   criminal   procedure.     United 

States  v.  Chouteau  (1880),  102  U.  S.  611,  26  L.  Ed.  246. 
Such  statute  is  one  which  affords  a  remedy,  supplying  de- 
fects in  the  common  or  statutory  law.  1  Blackstone  's  Comm., 
•86. 
''If  a  statute  creates  a  liability  where  otherwise  none 
would  exist,  or  increases  a  common-law  liability,  it  will 

2.  be  strictly  construed."    2  Lewis's  Sutherland,  Stat. 
Constr.  (2d  ed.),  §547,  and  cases  cited  under  note  2. 

Section  3859,  supra,  provides :    '  *  That  it  shall  be  unlawful 

for  any  person,  firm  or  corporation  engaged  in  the  erection 

of  any  building,  three  stories  in  height  or  more,  to 

8.    begin  in  the  erecting  of  the  third  story,  or  any  story 

above  the  third  story,  until  a  floor  or  protection  has 
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been  put  down  on  the  second  story,  and  a  floor  or  pro- 
tection shall  likewise  be  put  down  for  the  third  story  before 
the  fourth  story  is  commenced,  and  so  on  successively.  A 
floor  or  protection  shall  be  put  down  on  the  last  story  erected 
before  beginning  work  on  the  walls  or  materials  for  the  next 
story  above.  Such  floor  or  floors  shall  be  made  of  material 
fitted  together  sufficiently  close  to  prevent  persons,  materials 
or  substances  of  any  kind,  falling  from  above,  from  going 
through  the  same,  and  such  floor  or  floors  shall  be  sufficiently 
secure  as  to  prevent  their  tipping  up  or  giving  away  under 
a  person  or  persons  walking  over  same."  The  third  sec- 
tion of  the  act  (§3861,  supra)  provides  that  any  person  or 
corporation  violating  any  of  its  provisions  shall  be  fined  not 
less  than  $25  nor  more  than  $100.  The  fourth  section  (§3862, 
supra)  provides  for  enforcing  the  provisions  of  the  law. 
The  statute  answers  the  definition  of  a  penal  statute.  It 
must  be  construed  by  the  rules  of  strict  construction  which 
generally  obtain  as  to  such  statutes.    The  only  excep- 

4.  tion  to  this  rule  is  in  the  case  of  a  statute  which  pro- 
vides for  more  than  actual  compensation,  such  as 

double  or  treble  recovery  for  the  commission  of  some  wrong 
which  would  have  given  the  party  injured  a  cause  of  action 
at  common  law  for  actual  compensation,  such  as  trespass, 
negligence  and  other  common-law  torts.  In  such  cases  the 
statute  allows  to  the  party  no  cause  of  action  for  '*a  newly 
created  offense.*'  Casey  v.  St.  Louis  Transit  Co.  (1905), 
116  Mo.  App.  235,  250,  91  S.  W.  419. 

Statutes  may  be  in  part  penal  and  in  part  remedial.    Stat- 
utes which  provide  a  penalty  recoverable  by  the  party  ag- 
grieved are  in  many  cases  construed  as  remedial  as 

5.  well  as  penal,  and,  in  dealing  with  them,  courts  are 
called  upon  to  some  extent  to  make  application  of 

two  adverse  principles,  viz.,  strict  construction  on  account 
of  the  penalty,  and  liberal  construction  to  prevent  the  mis- 
chief sought  to  be  deterred,  and  to  advance  the  remedy  there- 
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by  given  in  favor  of  the  party  aggrieved.    2  Lewis's  Suther- 
land, Stat.  Constr.  (2d  ed.),  §532. 

The  statute  before  us  does  not  come  within  the  exception, 

and  is  only  penal  and  not  remedial.    Plaintiff  must  allege 

specifically  every  fact  requisite  to  bring  his  cause  of 

6.  action  within  the  provisions  of  the  statute  upon  which 
he  relies.    Laporte  Carriage  Co.  v.  SuUender  (1905), 

165  Lid.  290,  and  cases  cited. 

What  is  strict  statutory  construction  ?    From  a  text-book 

in  which  the  subject  is  treated  very  instructively  we  give 

brief  quotations.     Li   2   Lewis's   Sutherland,  Stat. 

7.  Constr.  (2d  ed.),  §518,  it  is  said:  ''In  other  words, 
a  strict  construction  is  a  close  and  conservative  ad- 
herence to -the  literal  or  textual  interpretation.*'  Citing 
Austin  V.  State  (1883),  71  Ga.  595;  Andrews  v.  United 
States  (1842),  2  Story  202,  Fed  Cas.  No.  381;  Mdody  v. 
Beab  (1808),  4  Mass.  471,  and  other  cases.  Li  2  Lewis's 
Sutherland,  Stat.  Constr.  (2d  ed.),  §519  it  is  said:  "The 
letter  of  remedial  statutes  may  be  extended  to  include  cases 
clearly  within  the  mischief  they  were  intended  to  remedy, 
unless  such  construction  does  violence  to  the  language  used; 
but  consideration  of  the  old  law,  the  mischief,  and  the  rem- 
edy, are  not  enough  to  bring  cases  out  of  the  terms  within 
the  purview  of  a  penal  statute.  They  must  be  expressly  in- 
cluded in  the  words  of  the  statute.  This  is  all  the  difference 
between  a  liberal  and  a  strict  construction  of  a  statute.  A 
case  may  come  within  one  unless  the  language  excludes  it, 
while  it  is  excluded  by  the  other  unless  the  language  includes 
it."    Citing  cases. 

The  definition  of  the  word  "story,"  which  we  think  is  of 

most  general  acceptance,  is  "a  set  of  rooms  on  the  same  floor 

or  level;   a  floor  or  the  space  between  two  floors." 

8.  Webster's  Diet.    A  story  is  therefore  a  horizontal, 
physical,  division  of  a  house. 

As  to  the  open  court,  upon  the  roof  of  which  appellee  was 
at  work  at  the  time  of  the  accident,  and  which  was  designed 
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to  serve  as  a  cover  of  a  skylight  thereof,  there  was 

9.  but  one  story  in  the  building.  No  floor  at  any  time 
was  contemplated  between  the  ground  and  the  skylight 
directly  above.  The  statute  requires  only  floors  above  the 
second  story  of  the  building. 

The  case  presented  in  the  complaint  is  not  specifically  de- 
scribed in  the  statute.  **To  extend  a  penal  statute  to  a  case 
not  specifically  described,  the  intention  of  the  legislature 
must  be  ascertained  from  the  words  of  the  act,  and  not  made 
out  by  conjecture  as  to  the  purpose  of  the  lawmaker  or  based 
upon  probabilities."  The  Ben  B.  (1904),  134  Fed.  784,  67 
C.  C.  A.  290.  "Consideration  of  the  old  law,  the  mischief 
and  the  remedy,  are  not  enough  to  bring  cases  but  of  the 
terms  within  the  purview  of  a  penal  statute."  2  Lewis's 
Sutherland,  Stat.  Constr.  (2d  ed.),  §519. 

Other  defects  to  the  complaint,  in  justification  of  the  ac- 
tion of  the  trial  court,  are  pointed  out.  We  have  deemed  it 
necessary  to  pass  only  upon  the  controlling  question.  Af- 
firmed. 

Roby,  J.,  absent. 


GWINN   ET  AL.    V.    WrIGHT. 

[No.  6,459.    Filed  December  10,  1908.] 

1.  Contracts. — Construction. — Intention, — In  the  construction  of 
a  contract  the  Intention  of  the  parties  thereto  must  prevail. 

p.eoo. 

2.  SAUE.—BuUding.—Contractors'  Bonds.— Liability  to  Third  Per- 
sons.— Where  a  building  contractor  executed  to  the  owner  a 
bond  to  secure  his  eonstructlon  of  a  house  and  to  pay  all  indebt- 
edness Incurred  In  the  carrying  out  of  such  work,  and  providing 
also  that  "all  persons  who  may  become  entitled  to  liens  under 
said  contract"  shall  have  the  right  to  sue  thereon,  a  third  per- 
son furnishing  materials  for  such  bouse  has  a  right  of  action  on 
such  bond,  though  he  did  not  take  any  steps  to  acquire  a  lien 
upon  the  house,    p.  601. 
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3.  Mechanics'  Liens. — Materials. — One  furnishing  materials  to  be 
used,  and  which  are  used,  in  the  construction  of  a  house  is 
entitled  to  a  lien  therefor  (§8295  Bums  1908.  Acts  1899,  p.  569). 
p.  601. 

4.  Appeal. — Sufficiency  of  Evidence. — Want  of  ConHderatiOfk'- 
Answer, — ^In  an  action  upon  a  building  contractor's  bond,  the 
defendant  cannot,  on  appeal,  question  the  sufficiency  of  the  evi- 
dence to  establish  a  legal  consideration  for  the  execution  of 
such  bond,  where  there  was  no  answer  of  want  of  consideratioiL 
p.  602. 

5.»  Same,— Excessive  Damages.— New  Trial.— -The  Appellate  Court 
cannot  consider  the  question  of  excessive  damages*  where  sadi 
charge  was  not  made  a  ground  for  the  motion  for  a  new  trial 
p.  602. 

Prom  Superior  Court  of  Marion  County  (68,447) ;  Vin- 
son Carter,  Judge. 

Action  by  William  L.  Wright  against  Charles  A.  Qwinn 
and  another.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Frank  H,  Blackledge  and  Blacklidge  &  Wolf,  for  appel- 
lants. 
Edwin  B.  Pugh,  for  appellee. 

Babb,  J. — This  action  was  brought  by  appellee  against  the 
appellants  upon  a  builder's  bond  given  by  them  to  Laycock 
and  wife  in  connection  with  a  building  contract  entered  into 
at  the  same  time  between  the  Laycocks  and  appellant  Charles 
A.  Gwinn,  in  which  said  Gwinn  contracted  to  construct  for 
the  Laycocks  a  dwelling-house  in  the  city  of  Indianapolis, 
and  recovery  is  sought  for  the  price  of  materials  furnished 
by  appellee  to  the  contractor,  and  used  in  the  construction 
of  the  building.  Appellants'  demurrer  to  the  complaint  was 
overruled,  answer  filed,  cause  tried,  finding  rendered  in  favor 
of  appellee  for  $152.84,  appellants'  motion  for  a  new  trial 
overruled,  and  judgment  rendered  on  thie  finding. 

The  errors  assigned,  presented  by  the  record  and  discussed 
in  appellants'  brief,  call  in  question  the  suflSciency  of  the 
complaint  and  of  the  evidence  to  sustain  the  finding. 

The  bond  which  forms  the  basis  of  appellee's  complaint 
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was  substantially  as  follows :  That  Charles  A.  Gwinn,  and 
George  L.  Gwinn  are  held  and  firmly  bound  to  Dr.  R.  T. 
Laycoek,  as  well  as  to  all  persons  who  may  become  entitled 
to  liens  under  the  contract  hereinbefore  mentioned,  in  the 
sum  of  $3,500,  to  be  paid  to  said  Dr.  R.  T.  Laycoek  and  M. 
E.  Laycoek,  and  to  said  parties  who  may  be  entitled  to  liens, 
for  which  payment  we  bind  ourselves,  jointly  and  severally. 
The  conditions  of  this  obligation  are  such  that  if  the  above 
bound  Charles  A.  Gwinn  shall  in  aU  things  abide  by,  keep 
and  perform  the  covenants,  conditioi^s  and  agreements  in  the 
before-mentioned  contract,  entered  into  by  and  between  said 
Charles  A.  Gwinn  and  R.  T.  Laycoek  and  M.  E.  Laycoek, 
dated  May  5,  1902,  for  the  construction  of  the  work  on  the 
lot  mentioned  in  the  foregoing  contract,  and  shall  promptly 
pay  and  discharge  all  indebtedness  that  may  be  incurred  by 
said  Gwinn  in  carrying  out  said  contract,  free  from  all  me- 
chanics' liens,  and  keep  and  perform  the  conditions  and 
agreements  of  said  contract,  as  well  as  all  costs  including 
attorneys'  fees  in  enforcing  the  payment  and  collection  of 
any  and  all  indebtedness  incurred  by  Charles  A.  Gwinn  in. 
carrying  out  said  contract,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  force.  This  bond  is  made  for  the  use 
and  benefit  of  all  persons  who  may  become  entitled  to  liens 
under  the  said  contract,  according  to  the  provisions  of  law 
in  such  cases  made  and  provided,  and  may  be  sued  upon  by 
them  as  if  executed  to  them  in  proper  person. 

The  complaint  sufficiently  avers  the  furnishing  by  the  ap- 
pellee to  the  contractor  of  building  material  alleged  to  have 
been  used  by  him  in  the  construction  of  said  house,  for  which 
the  statute  gave  to  appellee  the  right  to  a  mechanic's  lien 
upon  the  building  and  the  grounds  upon  which  it  was  sit- 
uated, by  appellee's  complying  with  the  provisions  of  the 
statute  on  the  subject,  but  contained  no  averment  that  a  me- 
chanic's  lien  upon  such  building  had  been  at  any  time  per- 
fected for  such  material  furnished.  It  is  earnestly  insisted 
by  appellants  that  under  the  terms  of  the  bond  sued  on  the 
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appellee  was  not  entitled  to  a  recovery,  unless  it  was  shown 
by  proper  allegations  in  the  complaint  that  he  had  complied 
with  all  the  provisions  of  the  law  that  would  give  him  a  lien 
upon  the  premises,  and  that  the  terms  of  the  bond  are  such 
that  the  right  of  all  third  parties  who  claim  its  benefits  are 
limited  to  those  who  have  acquired  such  lien. 

This  case  is  sought  to  be  distinguished  from  the  case  of 
Ochs  v.  M.  J.  Carnahan  Co.  (1908),  ante,  157,  and  National 
Surety  Co,  v.  Foster  Lumber  Co.  (1908),  post,  671,  because 
by  the  express  terms  of  this  bond  it  is  made  payable  to  *' par- 
ties who  may  be  entitled  to  liens,*'  and  expressly  declares 
that  it  is  made  for  the  use  and  benefit  of  all  persons  who  may 
become  entitled  to  liens,  according  to  the  provisions  of  law  in 
such  cases  made  and  provided;  that  by  thus  expressly  de- 
claring the  persons  who  shall  be  entitled  to  benefits  under 
the  contract,  by  a.  fair  implication  all  others  are  excluded ; 
and  that  the  appellee  in  this  case  failed  to  bring  himself 
within  the  conditions  prescribed  in  the  bond,  in  that  he 
failed  to  show  that  he  was  entitled  to  a  lien.  The  condi- 
tions of  the  bond  are  practically  the  same  as  the  conditions 
expressed  in  the  bond  sued  on  in  the  cases  of  Ochs  v.  M.  /. 
Carnahan  Co.,  supra,  and  National  Surety  Co.  v.  Foster  Lum-- 
her  Co.,  supra,  except  that  in'  this  case  there  is  this  express 
provision  in  the  contract  that  it  is  made  for  the  benefit  of 
parties  who  may  be  entitled  to  liens,  and  that  such  parties 
may  sue  upon  the  bond. 

The  guiding  rule  to  be  observed  in  the  construction  of  all 
contracts  is  the  intention  of  the  parties.  Of  course  this  in- 
tention must  be  expressed  in  the  contract.     But  when 

1.  the  court  has  determined,  from  the  language  con- 
tained in  the  contract,  and  the  circumstances  under 
which  it  was  made,  what  the  parties  meant  by  it,  this  must 
control  in  its  interpretation. 

This  contract  was  entered  into  between  the  owners  of  the 
property  on  the  one  hand,  and  the  building  contractor  on  the 
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Other.    Manifestly  it  was  not  in  the  minds  of  either 

2.  party  to  encourage  the  filing  of  mechanics'  liens  upon 
the  builder's  property.     It  clearly  appears  that  it 

was  the  purpose  of  the  owners  of  the  property  in  mak- 
ing this  .contract  to  avoid  all  trouble  and  annoyance  on 
account  of  unpaid  bills  for  labor  and  material  used  by 
the  contractor  in  the  course  of  the  construction  of  the 
building,  and  to  avoid  the  annoyance  or  disadvantage  of 
having  the  title  to  the  property  clouded  and  encumbered  of 
record  by  the  liens  of  those  who  furnished  such  material  and 
labor,  and  that,  from  the  very  nature  of  the  contract,  ap- 
pellants were  bound  to  know  of  this  purpose  in  the  owner's 
mind.  Such  being  the  purpose  and  object  of  the  contract, 
it  does  not  seem  difficult  to  determine  what  the  contracting 
parties  meant  by  the  terms  ''all  persons  who  may  become 
entitled  to  liens  under  said  contract." 

Section  8295  Bums  1908,  Acts  1899,  p.  569,  provides, 

among  other  things,  that  all  persons  performing  labor  or 

furnishing  material  for  the  erection  of  any  house  or 

3.  other  structure  may  have  a  lien,  separately  or  jointly, 
upon  the  house  for  which  they  may  have  furnished 

material,  and  on  the  interest  of  the  owner  of  the  lot  or  par- 
cel of  land  on  which  it  stands,  to  the  extent  of  the  value  of 
the  labor  done,  material  furnished,  or  either.  So  that  when 
the  appellee  furnished  material  for  the  construction  of  the 
house,  he  became  entitled,  under  this  law,  to  a  lien  therefor. 
There  are  other  provisions  th^t  point  out  the  manner  in 
which  those  who  are  entitled  to  have  such  lien  may  proceed 
to  acquire  it.  Looking  to  the  context  of  this  contract,  con- 
sidering the  manifest  purpose  for  which  it  was  entered  into 
by  the  parties,  we  think  that  it  should  be  construed  to  mean 
that  all  persons  who  have  the  right  to  acquire  liens  upon  the 
property  are  entitled  to  its  benefit.  This  construction  is 
aided  by  the  conditions  of  the  bond  in  this  case,  which  re- 
quire the  appellants,  as  did  the  conditions  of  the  bonds  in 
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the  cases  of  Ochs  v.  M.  J.  Carnahan  Co.,  supra,  and  National 
Surety  Co.  v.  Foster  Lumber  Co,,  supra,  to  pay  and  dis- 
charge all  indebtedness  that  may  be  incurred  by  the  con- 
tractor in  carrying  out  the  contract,  regardless  of  whether  a 
lien  was  acquired  upon  the  property.  It  contemplated  pay- 
ment by  the  contractor  of  those  who  were  entitled  to  acquire 
a  lien. 

We  think  to  give  this  contract  the  construction  contended 
for  by  appellants  would  be  to  nullify  the  plain  and  manifest 
intention  of  the  parties,  and  reverse  the  purpose  for  which 
it  was  entered  into  by  the  owners  of  the  property.  The  de- 
murrer to  the  complaint  was  properly  overruled. 

Appellants  contend  that  the  evidence  does  not  support  the 

finding,  for  the  reason  that  it  is  shown  that  the  bond  in  suit 

was  executed  by  defendant  Charles  A.  Gwinn  after 

4.  the  execution  of  the  building  contract  which  it  was  in- 
tended to  secure,  and  that  therefore  there  was  no  con- 
sideration for  the  bond.  It  is  sufficient  answer  to  this  con- 
tention to  say  that  there  was  no  plea  of  a  want  of  considera- 
tion, and  without  a  special  plea  of  that  kind  the  question 
could  not  arise. 

It  is  further  contended  that  the  finding  and  judgment 
are  excessive,  but  this  question  could  be  raised  only  by  as- 
signing an  erroneous  assessment  of  damages  as  one 

5.  of  the  grounds  of  appellants'  motion  for  a  new  trial. 
No  such  ground  was  stated  in  the  motion  for  a  new 

trial,  and  therefore  no  such  question  is  presented  here. 
The  judgment  is  in  all  things  affirmed. 
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Hernly  v.  Pierce  bt  al, 

[No.  6,860.    Filed  December  10.  1908.] 

Appeai.. — Parties, — Personal  Representatives, — Where  a  decree  of 
foreclosure  was  entered  against  all  of  the  defendants  and  also 
a  personal  judgment  rendered  against  one,  a  vacation  ap- 
peal taken  from  a  subsequent  motion  to  modify  the  decree  must 
name,  as  parties  to  the  appeal,  the  personal  representatives  of 
the  one  against  whom  the  personal  judgment  was  rendered, 
such  defendant  having  died  after  judgment  and  prior  to  the 
taking  of  the  appeal. 

Prom  Superior  Court  of  Madison  County;  Cassius  M, 
Greenlee,  Judge. 

Suit  by  Elias  A.  Pierce  against  Mary  C.  Hernly  and 
others.  From  a  refusal  to  modify  a  decree  for  plaintiff,  de- 
fendant Hernly  appeals.    Appeal  dismissed. 

W.  S.  Ellis,  A.  C.  Call,  F.  A.  Walker  and  F.  P.  Foster, 
for  appellant. 
Kittinger  &  Diven,  for  appellee  Pierce. 

Hadlby,  J. — This  was  a  proceeding  in  the  court  below  to 
modify  a  decree  which  was  entered  in  a  suit  on  notes  and 
to  foreclose  mortgages  in  favor  of  appellee  Pierce  against 
his  coappellees  and  appellant  and  Lemuel  J.  Hernly.  The 
judgment  against  Lemuel  J.  Hernly  was  only  a  personal 
judgment.  He  neither  had  nor  claimed  any  title  to  the 
land  involved.  All  parties  to  the  original  suit  were  par- 
ties to  the  proceeding  to  modify  the  decree  thereunder.  It 
appears  that  since  the  decree  appealed  from  was  entered, 
and  prior  to  perfecting  the  appeal,  Lemuel  J.  Hernly  died 
intestate,  leaving  appellant  and  appellees,  except  Pierce,  Day 
and  May,  as  his  only  heirs. 

Appellee  Pierce  has  moved  to  dismiss  this  appeal,  for  the 
reason  that  the  personal  representative  of  Lemuel  J.  Hernly 
is  not  made  a  party.  This  is  a  vacation  appeal.  In  such  an 
appeal  one  of  the  judgment  defendants  may  appeal  by  mak- 
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ing  all  coparties  parties  to  the  appeal*  The  obligation  of 
the  judgment  was  against  Hemly's  estate,  and  not  against 
his  heirs,  and  his  personal  representative  should  have  been 
made  a  party  to  this  appeal.  Sohl  v.  Evans  (1902),  29  Ind. 
App.  634;  Western  Union  Tel  Co.  v.  Adams  (1902),  28  Ini 
App.  420. 
Appeal  dismissed. 


Owen  et  al.  v.  Harmott. 

[No.  6,914.    Filed  December  10,  1908.] 

Appeal. — Certiorari, — Correction  of  Record, — ^The  record  of  tiie 
trial  court  cannot  be  corrected  by  a  writ  of  certiorari,  but  must 
be  corrected  by  such  court  on  motion ;  and  the  corrected  record 
may  then  be  brought  up  by  the  writ  of  certiorari. 

Prom  Delaware  Circuit  Court;  Ed  Jackson,  Judge. 

Suit  by  Arthur  L.  Harriott  against  Timothy  S.  Owen  and 
another.  Prom  a  decree  for  plaintiff,  defendants  appeal 
On  motion  for  a  writ  of  certiorari.  Motion  overruled.  (For 
decision  on  merits,  see  —  Ind.  App.  — .) 

Timothy  8,  Owen,  p%o  se.  and  Frank  Ellis,  for  appellants. 
McClellan  &  Hensel,  for  appellee. 

Hadlby,  J. — ^Appellee's  petition  for  a  certiorari  exhibits 
matters  that  should  be  presented  to  the  lower  court  in  the 
nature  of  a  proceeding  to  correct  the  records  of  such  court 
nunc  pro  tunc,  and  thereafter  brought  to  this  court  under  a 
writ  of  certiorari.  It  is  not  the  province  of  this  court  to 
correct  errors  in  the  records  of  the  proceedings  of  the  lower 
court;  that  should  be  done  in  the  forum  where  the  errors 
occurred. 

Petition  denied. 
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Indianapolis  &  Cincinnati  Traction  Company 
V.  Smith. 

[No.  6,551.    Filed  December  15,  1008.] 

1.  Pleading. — Complaint. — Interurban  Railroads, — Killing  Stock. — 
Fences. — A  complaint  alleging  that  defendant  interurban  rail- 
road company  failed  to  maintain  a  suitable  and  sufficient  fence 
along  its  right  of  way,  by  reason  whereof,  without  plaintiff's 
fault,  plaintifTs  horse  went  upon  the  track  and  was  there  killed 
by  defendant's  car,  states  a  cause  of  action,    p.  606. 

2.  Railboaos.  —  Interurban.  —  Killing  Stock.  —  Farm  Crossings.  — 
Under  §§5437-5443  Burns  1908,  §§4026-4032  R.  S.  1881,  as  well  as 
by  §5446  Bums  1908,  Acts  1885,  p.  148,  §3,  a  landowner  who  con- 
structs a  private  farm  crossing  over  a  railroad  track,  and  whose 
stock  escapes  through  such  crossing  and  goes  upon  the  track,  re- 
ceiving injuries  thereon,  cannot  recover,  where  defendant  is  not 
negligent,    p.  609. 

3.  INTEBUBBAN  Railboaos. — Killing  Stock. — Farm  Crossings. — Con- 
*rac««.— Under  §5712  Bums  1908,  Acts  1903,  p.  426,  §6,  Uiterurban 
railroad  companies,  in  the  absence  of  negligence,  or  of  a  contract 
to  keep  the  gates  to  such  crossings  in  repair,  are  not  liable  for 
stock  injured  or  killed  upon  their  rights  of  way,  where  such 
stock  wandered  thereon  through  the  owners'  private  farm  cross- 
inga    p.  610. 

4.  Railboaos.  —  Killing  Stock.  —  Farm  Crossings.  —  Contracts. — 
Where  a  landowner's  stock  escapes  through  bis  gate  at  his 
private  crossing  and  goes  upon  a  railroad  company's  track  and  is 
killed  thereon,  the  company,  in  the  absence  of  negligence,  or  of 
a  contract  to  keep  such  gate  in  a  safe  condition,  is  not  liable. 
(§5451  Bums  1908,  Acts  1885,  p.  224,  §5.)    p.  611. 

Prom  Superior  Court  of  Marion  Cpunty  (72,280) ;  Tin- 
son  Carter,  Judge. 

Action  by  George  M.  Smith  against  the  Indianapolis  & 
Cincinnati  Traction  Company.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

Smith,  Cambem  dt  Smith ,  for  appellant. 
Edgar  A.  Broum,  Francis  M.  Springer  and  James  E.  Kep- 
perly,  for  appellee. 

CoMSTOCK,  P.  J. — Appellee  recovered  judgment  against 
appellant  for  $125  for  the  killing  of  a  horse. 
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The  errors  assigned  and  relied  upon  by  appellants  for  a 
reversal  are,  the  overruling  of  the  demurrer  for  want  of  facts 
to  the  fourth  paragraph  of  complaint,  and  appellant's  mo- 
tion for  a  new  trial. 

Said  paragraph,  omitting  formal  and  preliminary  aver- 
ments, is  substantially  as  follows:     On  September  14,  1904, 
and  before  the  construction  by  the  defendant  of  its  said 

1.  roadway,  the  defendant  and  the  plaintiff  entered  into 
a  certain  contract  in  writing,  a  copy  of  which  is  filed 
herewith  and  made  a  part  hereof,  marked  exhibit  A,  wherein 
they  agreed  that  as  part  of  the  consideration  for  the  convey- 
ance by  said  plaintiff  to  the  defendant  of  sufficient  land,  so 
that  the  defendant  could  construct  a  roadway  for  its  said 
railroad  over  and  through  said  farm,  the  defendant  would 
provide  and  maintain  a  crossing,  with  suitable  cattle-guards 
over  its  tracks,  which  crossing  and  cattle-guards  were  to  be 
located  at  the  option  of  plaintiff.  Said  defendant  also 
agreed  to  construct  and  maintain  a  good  and  substantial 
fence  on  both  sides  of  the  land,  so  to  be  conveyed,  such  as 
is  contemplated  by  the  statute  of  Indiana,  approved  March 
10,  1903,  so  that  the  land  of  the  plaintiff  might  be  enclosed 
on  both  sides  of  said  road,  and  so  that  convenient  access 
might  be  had  from  one  portion  of  said  land  to  that  portion 
separated  from  it  by  said  roadbed.  Plaintiff  further  avers 
that  he  executed  his  deed  for  said  land  to  the  defendant, 
as  provided  in  said  contract,  and  the  defendant  then  and 
there  constructed  its  said  roadway  over  and  across  said  land 
and  through  plaintiff's  said  farm  on  the  land  so  conveyed  to 
it,  and  constructed  said  crossing  provided  for  in  said  con- 
tract at  a  point  indicated  by  plaintiff,  but  it  wholly  failed 
to  provide  and  maintain  a  fence  on  both  sides  of  said  road- 
bed, and  barriers  and  cattle-guards  sufficient  and  soitable 
to  prevent  horses  and  other  stock  from  getting  onto  defend- 
ant's road  from  said  crossing;  that  plaintiff  provided  a  lane 
from  his  barnyard  on  the  northern  part  of  his  said  farm, 
running  down  to  and  across  said  defendant's  roadbed  at  the 
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point  where  said  crossing  had  been  established  as  aforesaid, 
so  that  his  cattle  could  pass  from  his  barnyard  to  the  field 
enclosed  by  the  south  fence  along  defendant's  right  of  way; 
that  gates  were  constructed  and  maintained  by  plaintiff 
opening  into  the  field  south  of  said  roadway  and  into  the 
lane  north  of  said  roadbed,  as  hereinbefore  described;  that 
on  July  27,  1906,  without  any  fault  or  negligence  on  plain- 
tiff's part  contributing  thereto,  eight  head  of  horses  got  out 
of  said  south  field  onto  said  crossing,  and  because  there  were 
no  suitable  and  sufficient  fences,  barriers  and  cattle-guards, 
as  contemplated  and  provided  for  in  said  contract,  said 
horses  got  upon  the  roadway  and  right  of  way  of  the  defend- 
ant, west  of  said  crossing,  and  a  car  owned  by  defendant  and 
operated  by  electricity  and  running  over  its  tracks,  in  said 
Marion  county,  and  State  of  Indiana,  on  July  27,  1906, 
struck  one  of  said  horses,  which  was  about  two  years 
old,  and  then  and  there  the  property  of  the  plaintiff,  and  so 
maimed  and  wounded  it  that  it  died  from  the  effects  of  be- 
ing so  struck  by  said  car  operated  by  said  servants  and  agents 
of  the  defendant,  all  without  fault  or  negligence  of  the  plain- 
tiff contributing  thereto ; .  that  said  horse  was  of  the  value  of 
$125,  and  plaintiff  is  damaged  in  the  sum  of  $125.  The 
agreement,  made  a  part  of  the  complaint,  contains,  among 
others,  the  following  provisions : 

**That  whereas  the  party^of  the  first  part  has  agreed  to 
convey  to  the  party  of  *the  second  part  certain  land 
[describing  it],  said  land  to  be  used  by  said  second 
party  for  its  roadway  through  the  land  of  the  party  of 
the  first  part;  ♦  ♦  ♦  now,  therefore,  it  is  agreed 
that  in  consideration  for  the  transfer  of  said  land,  to  be 
described  in  said  deed  of  conveyamie,  the  said  party  of 
the  second  part  agrees,  in  addition  to  the  payment  to 
the  party  of  the  first  part  of  the  sum  of  $2,100,  to  be 
expressed  in  said  deed  of  conveyance,  that  it  will  ♦  ♦  * 
provide  and  maintain  a  crossing  with  suitable  cattle- 
guards  over  its  tracks,  said  party  of  the  first  part  to 
have  the  option  of  locating  said  crossing  and  cattle- 
guards;  that  said  party  of  the  second  part  also  agrees 
to  construct  and  maintain  a  good  and  substantial  fence 
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on  both  sides  of  the  land  to  be  conveyed  as  aforesaid, 
such  as  is  contemplated  by  statute  of  the  State  of  Indi- 
ana, approved  March  10,  1903,  so  that  the  land  of  the 
party  of  the  first  part  may  be  enclosed  on  both  sides  of 
said  road  when  completed,  and  so  that  convenient  access 
may  be  had  from  one  portion  of  said  land  to  that  portion 
separated  from  it  by  said  roadbed." 

The  objection  to  said  paragraph  is  that  '*it  appears  af- 
firmatively therefrom  that  appellee's  horse  got  on  appel- 
lant's road  through  a  gate  at  a  private  crossing  on  the  ap- 
pellee's farm,  and  wandered  along  the  right  of  way  to  a  pub- 
lic highway  where  it  was  struck  and  killed.  The  reason 
given  does  not  appear  to  be  sustained  by  the  complaint,  and 
so  far  as  the  objections  are  stated  the  demurrer  was  properly 
overruled. 

That  the  finding  and  decree  of  the  court  is  not  sustained 
by  the  evidence  and  is  contrary  to  law  are  the  reasons  set 
out  in  the  motion  for  a  new  trial. 

From  the  proofs  and  admissions  it  is  shown  that  appel- 
lant's railroad,  operated  by  electricity,  runs  east  and  west 
through  appellee's  farm;  that  appellee  had  a  private  cross- 
ing over  said  railroad;  that  from  said  private  crossing  to 
the  Arlington  road,  a  distance  of  three-eighths  of  a  mile,  the 
railroad  was  securely  fenced  by  a  wire  fence,  put  up  by  a 
son  of  the  appellee ;  that  two  gates  were  erected  by  appellee 
at  the  south  end  of  said  crossing  in  the  line  of  appellant's 
fence,  opening  into  appellee's  pasture  fields,  south  of  the 
railroad;  that  appellee's  cows  and  horses  were  in  this  pas- 
ture, and  in  the  evening  of  July  26,  1906,  the  appellee's  son, 
in  company  with  a  boy  whose  name  is  not  given,  went  to  the 
pasture  and  drove  the  cows  through  the  east  gate  across  the 
railroad  to  the  bam ;  that  after  passing  through  said  gate 
he  fastened  it  by  running  two  boards  between  the  cracks  of 
the  gate  and  the  post ;  that  there  never  was  a  lock  or  chain 
on  the  gate;  that  within  one-half  hour  after  the  appellee's 
son  passed  through  this  gate  appellee's  horses  got  out  onto 
the  private  crossing  through  this  gate  and  were  driven  off 
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the  track  by  the  crew  of  the  passenger-car  that  passed  at 
.6:30  o'clock;  that  this  gate  was  not  left  open  by  appellant 
or  any  of  its  servants ;  that  the  horses  wandered  along  the 
right  of  way  towards  the  west,  and  three  of  them  passed 
over  the  cattle-guard  at  the  Arlington  road  out  onto  the 
public  highway;  that  appellant's  freight-car,  running  at 
the  rate  of  twenty  miles  an  hour,  struck  one  of  these  horses 
while  it  was  on  the  highway,  between  the  end  of  the  plank 
crossing  and  the  cattle-guard ;  that,  in  procuring  the  right 
of  way  through  appellee's  farm,  the  appellant  executed  the 
contract  marked  exhibit  A,  by  which  it  was  agreed,  among 
other  things,  to  "provide  and  maintain  a  good  and  substan- 
tial fence  on  both  sides  of  the  land  to  be  conveyed;"  that 
at  the  time  appellee's  horse  was  killed  the  cattle-guards  at 
the  private  crossing  and  the  cattle-guards  at  the  Arlington 
road  were  not  in  a  condition  to  prevent  horses  or  other  stock 
from  passing  over  the  same. 

In  1863  the  legislature  passed  an  act  imposing  upon  rail- 
road companies  liability  for  stock  killed  at  all  places  where 
the  roads  were  not  securely  fenced,  making  no  pro- 

2.  vision  for  private  crossings  (§5437  et  seq.  Bums  1908, 
§4026  et  seq.  R.  S.  1881).  Under  this  act  it  has 
been  held  that  if  a  railroad  company  constructed,  or  per- 
mitted the  landowner  to  construct,  a  gate  for  a  private  cross- 
ing for  his  accommodation,  such  landowner  thereby  waived 
the  benefit  of  the  statute  as  to  all  animals  of  his  own  that 
passed  onto  the  railroad  through  such  private  gate,  but  as 
to  all  other  persons  the  obligations  of  the  company  securely 
to  fence  its  right  of  way  existed  at  private  crossings  the 
same  as  elsewhere,  and  the  company  was  liable  for  injury  to 
animals  of  others  entering  upon  the  railroad  at  such  cross- 
ings. This  remained  the  law  until  1885,  at  which  date  an  act 
was  passed  providing  that  persons  owning  land  on  both  sides 
of  the  railroad  should  have  the  right  to  construct  and  main- 
tain private  wagon  ways  across  the  railroad;  and  when  such 
Vol.  42—39 
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railroad  is  fenced  such  landowner  should  erect  and  maintain 
substantial  gates  in  the  lines  of  such  fence  and  keep  the  same 
securely  locked.  Acts  1885,  p.  148,  §2,  §5445  Bums  1908. 
Section  three  of  said  act  (§5446  Burns  1908)  is  as  follows: 
'*If  animals  are  killed  or  injured  on  the  track  of  such  rail- 
road by  the  cars  or  locomotives  thereof,  the  company  owning 
or  operating  such  railroad  shall  not  be  liable  to  pay  damages 
therefor  if  such  animal  entered  upon  the  track  of  such  rail- 
road through  such  gates,  unless  it  shall  be  proved  that  such 
killing  or  injury  was  caused  by  the  negligence  of  the  serv- 
ants of  the  company  owning  or  operating  such  railroad." 

Under  the  act  of  1885,  supra,  it  has  been  held  that  a  rail- 
road company  is  not  liable,  in  the  absence  of  negligence,  for 
the  injury  or  killing  of  animals  that  enter  upon  its  track  by 
passing  through  one  of  said  gates.  Chicago,  etc,  R.  Co.  v. 
Ramsey  (1907),  168  Ind.  390, 120  Am.  St.  379. 

In  1903  the  legislature  passed  an  act  requiring  interurban 
railroads,  traction  lines  or  suburban  railroads  using  elec- 
tricity for  motive  power,  to  fence  their  rights  of  way 

3.  used  for  railroad  tracks,  to  construct  barriers  and 
cattle-guards  at  said  public  roads  and  highway  cross- 
ings, maintain  and  keep  the  same  in  repair,  and  provide  for 
the  construction  of  farm  crossings  and  for  cattle-guards  at 
such  crossings.    Acts  1903,  p.  426,  §§5707-5712  Burns  1908. 

Sections  one,  two,  three  and  five  of  said  act,  among  other 
things,  provide  generally  for  the  fencing  of  railroads  de- 
scribed in  the  title  of  said  act  and  the  maintenance  of  such 
fences  by  the  railroad  companies,  and,  in  certain  cases,  for 
such  fencing  and  maintenance  by  adjoining  landowners  at 
the  expense  of  such  railroad  companies.  Section  four  saves 
the  right  of  action  under  existing  laws.  Section  six  of  said 
act  provides  as  follows:  '*When  such  railroad  is  fenced 
on  one  or  both  sides  at  the  point  where  such  way  is  con- 
structed such  abutting  landowner  shall  erect  and  maintain 
substantial  gates  in  the  line  of  such  fence  or  fences  across 
such  way,  and  keep  the  same  securely  fastened  and  closed 
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when  not  in  use  by  himself  or  his  employes."  Section  5444 
Burns  1908,  Acts  1899,  p.  485,  provides  for  the  construction 
of  driveways  at  crossings  where  the  landowners  own  on  both 
sides  of  the  right  of  way. 

Section  5451  Bums  1908,  Acts  1885,  p.  224,  §5,  provides: 
''All  gates  and  bars  at  farm  crossings,  shall,  in  the  absence 
of  a  contract  or  agreement  to  the  contrary,  be  cwi- 
4.    structed  and  maintained  and  kept  closed  by  the  owner 
of  such  farm  crossing."    If  animals  go  upon  the  rail- 
road tracks  through  a  gate  that  has  been  left  open  the  rail- 
road company  is  not  liable  for  injuries  to  such  animals,  unless 
such  company  is  guilty  of  negligence.    Pennsylvania  Co.  v. 
Spaulding  (1887),  112  Ind.  47;  Hunt  v.  Lake  Shore,  etc.,  R. 
Co.  (1887),  112  Ind.  69. 

The  construction  of  §5451,  supra,  should  control  the  con- 
struction of  §5712,  supra,  unless  it  appears  that  the  contract 
in  question  releases  appellee  from  keeping  the  gates  securely 
fastened.  This,  the  contract  does  not  do.  The  gate  through 
which  the  stock  passed  was  not  left  open  by  appellant  and  it 
was  not  its  duty  to  keep  it  closed. 

The  case  at  bar  is  within  the  doctrine  of  Chicago,  etc.,  B. 
Co.  V.  Barnes  (1888),  116  Ind.  126.  In  that  case  the  com- 
pany had  received  a  deed  from  plaintiff  for  its  right  of  way, 
and  in  the  deed  the  company  agreed  to  build  and  maintain  a 
fence  on  both  sides  of  the  right  of  way  and  farm  crossings 
with  cattle-guards.  The  company  built  the  fences  with  sub- 
stantial gates  at  the  crossings,  but  failed  and  neglected  to 
build  the  cattle-guards.  Afterwards  the  gates  got  out  of 
repair  and  no  effort  was  made  by  the  company  or  plaintiff 
to  repair  them.  Plaintiff's  animals  were  fed  in  a  pasture  on 
the  north  side  of  the  railroad,  and  passed  from  the  field  onto 
the  railroad  from  an  open  gate  at  such  private  crossing. 
The  court  said:  **The  facts  stated  make  a  prima  facie  case 
for  the  appellee,  for  they  show  a  valid  contract  to  make  a 
secure  fence,  a  breach  of  this  contract,  and  that  the  animals 
got  upon  the  track  because  the  fence  was  not  such  as  it  was 
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appellant's  duty  to  erect  and  maintain.  If  it  had  appeared 
that  the  gates  were  left  open  by  appellee,  or  by  some  wrong- 
doer other  than  the  appellant,  we  should,  perhaps,  be  re- 
quired to  hold  that  there  was  no  liability ;  but  no  such  facts 
appear.** 

The  facts  bring  the  case  within  the  ruling  of  the  case  of 
Chicago,  etc,  R.  Co.  v.  Ramsey,  supra.  Judgment  reversed, 
with  instructions  to  sustain  appellant's  motion  for  a  new 
trial. 


Smallwood  v.  Dunham  et  al- 

[No.  6,567.    Filed  December  15,  1908.] 

Contracts. — Executory. — Real  Estate. — Husband  and  Wife.^Spe- 
cial  Findings. — A  special  finding  that  "defendants  Mary  Dunham 
and  Charles  Dunham  signed  and  executed  a  written  contract 
with  Mary  C.  Meadows,  the  then  owner,  by  which  contract  she 
and  her  husband,  Cornelius  Meadows,  sold  said  real  estate  to 
Mary  Dunham,"  shows  that  Cornelius  Meadows  Joined  In  such 
contractand  it  is  therefore  valid  under  §7853  Bums  1908,  {5117 
R.  S.  1881,  inhibiting  a  married  woman  from  entering  into  a 
contract  for  thfe  sale  of  her  real  estate  without  her  husband's 
Joining  therein. 

Prom  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  James  B.  Smallwood  against  Mary  Dunham  and 
another.  Prom  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Affirmed, 

Duncan  iSt  Batman,  for  appellant. 
Rufus  H,  East,  for  appellees. 

RoBY,  J. — Action  in  ejectment  by  appellant.  Special  find- 
ings were  made  and  conclusions  of  law  stated  thereon,  and 
judgment  was  rendered  for  appellees.  Appellant  excepted 
to  the  conclusions  of  law  and  assigns  error  thereon. 

The  parties  claim  under  Mary  C.  Meadows.  The  first  eight 
findings  are  as  follows:  (1)  In  the  year  1891  Mary  C. 
Meadows  became  tlu'  owner  and  wont  into  the  possession  of 
lot  seven  in  Cron's  addition  to  the  city  of  Bloomington,  and 
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in  the  year  1894  the  defendants  Mary,  Dunham  and  Charles 
Dnnham  signed  and  executed  a  written  contract  with  Mary 
C.  Meadows,  the  then  owner,  by  which  contract  she  and  her 
husband,  Cornelius  Meadows,  sold  said  real  estate  to  Mary 
Dunham  for  the  sum  of  $500 ;  by  the  terms  of  the  contract 
the  purchase  price  was  to  be  paid  at  the  rate  of  $1.05  per 
week,  and  when  $500  was  paid  Mary  C.  Meadows  and  her 
husband,  Cornelius  Meadows,  were  to  execute  a  deed  to  said 
Mary  Dunham,  said  contract  further  providing  that  on  fail- 
ure to  pay  any  of  said  instalments  the  contract  was  to  be 
forfeited,  and  all  payments  made  up  to  that  time  should  be 
regarded  as  rent.  (2)  Dunham  and  Dunham  went  into 
possession  under  the  contract  and  have  occupied  continuously 
until  this  time,  and  have  made  improvements  in  the  way  of 
grading,  paving,  fencing,  planting  fruit  trees,  papering, 
painting,  repairing,  etc.  (3)  In  1895,  Dunham  and  Dun- 
ham being  in  arrears  in  their  payment  of  weekly  instahnents, 
a  suit  was  instituted  before  a  justice  by  Cornelius  Meadows 
and  a  judgment  rendered  in  his  favor  for  the  possession  of 
said  property  and  $199  damages;  said  judgment  for  pos- 
session was  not  enforced  and  the  money  judgment  not  col- 
lected; in  June,  1896,  said  Mary  C.  Meadows  entered  into 
another  written  contract  with  the  Dunhams  by  which  she 
sold  to  them  said  lot  for  $400,  to  be  paid  in  quarterly  instal- 
ments of  $15 ;  when  the  amount  of  $400  was  paid  the  said 
Meadows  and  Meadows  should 'execute  a  deed  therefor  to 
said  Mary  Dunham,  but  if  said  payments  were  not  made 
when  due  the  contract  of  purchase  was  forfeited,  and  all 
amounts  paid  thereon  to  be  applied  as  rent.  (4)  Both  con- 
tracts are  lost.  (5)  Under  the  first,  and  before  the  execu- 
tion of  the  second  contract,  the  Dunhams  paid  $213;  they 
remained  continuously  in  possession,  all  the  time  claiming 
ownership;  they  paid  $15  quarterly  until  they  had  paid 
$360,  making  a  total  paid  on  said  lot  of  $573.  (6)  Jan- 
uary 16,  1903,  Meadows  and  Meadows  conveyed  the  lot  in 
suit  tathe  plaintiff.     (7)     Before  the  commencement  of  this 
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suit  the  plaintiff  made  a  demand  for  possession,  which  was 
refused.  (8)  At  the  time  of  the  execution  of  the  before- 
mentioned  contracts  Cornelius  Meadows  was  the  husband  of 
Mary  C.  Meadows  and  her  authorized  agent,  and  all  the 
money  paid  to  him  was  received  as  agent ;  after  the  convey- 
ance to  the  plaintiff  by  Meadows  and  Meadows,  the  defend- 
ants tendered  Cornelius  Meadows  $15,  the  instalment  due, 
which  he  refused  to  accept. 

Appellants  rely  upon  the  proposition  that  a  married  wo- 
man cannot  convey  her  separate  real  estate  or  enter  into  an 
executory  contract  for  the  sale  thereof  unless  her  husband 
joins  therein.  §7853  Bums  1908,  §5117  B.  S.  1881;  Shirk 
v.  Stafford  (1903),  31  Ind.  App.  247;  Jones  v.  Swing 
(1886),  107  Ind.  313.  The  proposition  is  not  applicable  to 
the  facts  found.  The  finding  is  that  **  defendants  Mary 
Dunham  and  Charles  Dunham  signed  and  executed  a  writ- 
ten contract  with  Mary  C.  Meadows,  the  then  owner,  by 
which  contract  she  and  her  husband,  Cornelius  Meadows, 
sold  said  real  estate  to  Mary  Dunham."  This  finding  does 
not  seem  susceptible  of  any  other  construction  than  that  the 
contract  was  executed  by  Mrs.  Meadows,  her  husband  join- 
ing therein. 

Judgment  affirmed. 


ScoTT  V.  LaFayette  Gas  Company. 

[No.  6,7a3.    Filed  December  15,  1908.] 

1.  Appeal. — Transcript, — Failure  to  File  Precipe, — Presumption^'- 
Where  the  transcript  on  appeal  contains  no  precipe  the  pre- 
sumption is  that  an  oral  request  was  made  for  a  transcript  in 
which  case  It  was  the  clerk's  duty  to  certify  a  complete  one. 
p.  616. 

2.  Same. — Demurrer  to  "Complaint" — ".Amended"  Complaint  on 
File. — ^Where  an  amended  complaint  is  filed  and  defendant  mb- 
sequently  files  a  demurrer  to  the  "complaint"  such  demurrer  will 
he  considered  ns  addressed  to  the  "nmended"  complaint    p.  616. 

3.  Contracts. — Gas  and  Oil  Leases. — Options  to  Determine.— 
Where  the  lessee  reserves  the  right  to  cancel  his  gas  and  oil  leaw 
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by  giviug  the  lessor  written  notice  tliereof,  by  paying  the  rentals 
th«i  due,  by  paying  to  the  lessor  an  additional  $5  and  by  releasing 
of  record  said  lease,  he  may,  upon  performance  of  the  condi- 
tions, determine  sucli  lease,  though  it  nominally  ezt^ids  for  five 
years,    p.  618. 

4.  Contracts. — Octs  and  OH  Leases. — Options. — Payments. — ^A  gas 
and  oil  lease  providing  that  the  lessee,  in  case  a  well  is  not  drilled, 
may  continue  the  lease  by  the  payment  of  certain  rentals,  does 
not  permit  the  lessee  to  refuse  to  drill  a  well  and  also  to  refuse 
to  pay  such  rentals,    p.  618. 

5.  Same. — Gas  and  Oil  Leases. — Options. — Where  a  gas  and  oil 
lease  required  the  lessee  to  sink  a  well,  or  to  pay  certain  rentals, 
and  also  gave  such  lessee  the  privilege  of  determining  the  lease, 
his  failure  to  sink  a  well  or  to  determine  the  lease  renders  him 
liable  for  the  payment  of  such  rentals,    p.  619. 

6.  Pleading. — Complaint. — Debt. — Due  and  Unpaid. — ^A  complaint 
alleging  that  there  was  a  certain  sum  "due  [from  defendant]  as 
well  rental,"  sufficiently  shows  that  such  sum  was  due  and  un- 
paid,   p.  619. 

7.  Same. — Complaint. — Contracts. — Oas  and  Oil  Leases. — A  com- 
plaint alleging  that  defendant  contracted  to  furnish  to  the  plain- 
tiff natural  gas  for  domestic  use,  or  in  lieu  thereof  pay  to  the 
plaintiff  a  certain  sum  annually,  that  defendant  failed  to  fur- 
nish gas,  and  paid  such  sum  until  a  certain  time,  and  that  there- 
after defendant  failed  to  pay,  and  demanding  judgment  for  the 
arrearage,  states  a  cause  of  action,    p.  619. 

8.  Contracts. — Ambiguous. — Construction  by  Parties. — ^The  con- 
struction given  by  the  parties  to  a  contract  will  govern,  unless  the 
legal  Interpretation  thereof  forbids  such  construction,    p.  620. 

9.  Pleading. — Complaint. — Gas  and  OH  Leases. — Options  to  Cancel. 
— Rentals. — ^A  complaint  alleging  that  the  lessee  of  a  gas  and  oil 
lease  reserved  the  right  to  determine  such  lease  by  the  cancela- 
tion thereof  on  the  records  and  the  payment  of  the  rentals  due, 
together  with  $5,  and  that  such  lessee  failed  to  pay  such  sum  of 
$5,  is  bad,  where  there  were  no  other  allegations  showing  that 
such  lessee  had  determined  the  lease,    p.  621. 

Prom  Blackford  Circuit  Court ;  Charles  E.  Sturgis,  Judge. 

Action  by  Addison  Scott  against  the  LaFayette  Gas  Com- 
pany. Prom  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

A.  R.  Long  and  L.  F.  Sprague,  for  appellant. 
Ferdinand  Winter  and  Condo  &  Browne,  for  appellee. 
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Watsox,  C.  J. — This  was  an  action  to  recover  rentals  un- 
der the  terms  of  a  gas  and  oil  lease. 

We  are  confronted  with  a  motion  by  appellee  to  dismiss 

this  appeal  for  the  reason  that  there  was  no  precipe  filed, 

and  therefore  that  nothing  is  presented  for  our  eon- 

1.  sideration.    In  the  absence  of  a  precipe  directing  the 
clerk  to  certify  to  certain  portions  of  the  record,  it 

was  his  duty  to  make  a  complete  transcript  of  all  the  pro- 
ceedings, and  this  he  may  do  upon  the  request  of  the  party, 
either  orally  or  in  writing.  If  a  transcript  comes  here  with- 
out a  precipe,  we,  therefore,  presume  that  an  oral  request 
was  given  to  the  clerk  for  a  full  and  complete  transcript. 
Elliott,  App.  Proc.,  §200;  §641g  Bums  1905,  Acts  1903,  p. 
338,  §7;  §690  Bums  1908,  §649  R.  S.  1881;  Rutherford  y. 
Prudential  Ins.  Co.  (1904),  32  Ind.  App.  423;  Workman  v. 
State,  ex  rel,  (1905),  165  Ind.  42;  Price  v.  Huddleston 
(1906) ,  167  Ind.  536.  The  motion  is  therefore  not  sustained. 
The  record  in  this  case  discloses  that  on  January  2,  1906, 
appellant  filed  his  complaint,  and  on  January  25,  of  the 
same  year,  appellee  filed  its  demurrer  thereto.    On 

2.  June  17, 1907,  the  demurrer  was  sustained.    On  June 
27, 1907,  appellant,  upon  l^ave  of  court  first  obtained, 

filed  his  amended  complaint  in  three  paragraphs.  On  No- 
vember 1,  1907,  appellee  filed  its  demurrer  to  this  complaint, 
but  did  not  denominate  it  as  the  demurrer  to  the  "amended" 
complaint.  It  is  therefore  contended  by  the  appellee  that 
no  question  is  presented  by  the  assignment  of  errors.  We 
cannot  agree  with  this  contention.  The  amended  complaint 
superseded  the  complaint  on  file,  which  was  thereby  removed 
from  the  record  of  this  cause.  Westef*n  Assur.  Co.  v.  McCar- 
ty  (1897),  18  Ind.  App.  449;  Weaver  v.  Apple  (1897),  147 
Ind.  304;  Britz  v.  Johnson  (1879),  65  Ind.  561;  Westerman 
V,  Foster  (1877),  57  Ind.  408;  Kirkpatrick  v.  Holman 
(1865),  25  Ind.  293.  The  pleading  filed  June  27,  1907,  be- 
came  the  complaint  in  this  cause,  and  therefore  the  only 
pleading  to  which  a  demurrer  could  be  addressed.    City  of 
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Vincmnes  v.  Spees  (1905) ,  35  Ind.  App.  389 ;  Town  of  Whit- 
ing V.  Doob  (1899),  152  Ind.  157. 

In  addition  to  setting  out  the  lease,  it  was  alleged,  in  sub- 
stance, in  the  first  paragraph  of  the  complaint,  that  appellant 
leased  the  described  premises,  containing  forty  acres,  to  ap- 
pellee in  June,  1897 ;  that  the  term  of  the  lease  was  for  five 
years,  with  an  option  in  the  lessee  to  renew  or  continue  the 
lease  for  an  additional  term  of  five  years,  by  giving  notice 
of  its  desire  to  do  so ;  that  notice  was  given,  but  not  at  the 
time  required  by  the  lease ;  that  no  well  was  ever  drilled  on 
the  premises ;  that  appellee  paid  all  rentals  accruing  under 
the  lease  up  to  January  1,  1905;  that  '*for  the  period  from 
January  1,  1905,  to  July  1,  1905,  there  became  due  as  rental 
$50,  and  for  the  period  from  July  1,  1905,  to  December  31, 
1905,  there  became  due  as  rental  $50,  making  a  total  due  as 
well  rental  the  sum  of  $100,  as  made  and  provided  in  said 
contract;"  and  that  appellant  is  the  owner  of  the  leased 
premises.  Judgment  for  $100  is  demanded.  The  clauses  of 
the  lease  necessary  to  the  consideration  of  the  question  raised 
are  as  follows : 

**  (3)  Said  party  of  the  second  part  hereby  covenants, 
in  consideration  of  said  premises,  to  pay  unto  said  party 
of  the  first  part,  compensation  at  the  rate  of  .fifty  cents 
per  acre  per  annum  for  said  land  until  the  completion  of 
a  well  upon  said  lands,  as  hereinafter  mentioned.  The 
party  of  the  second  part  further  agrees  that  from  and 
after  the  completion  of  a  'well  on  said  premises  which 
shall,  in  its  opinion,  produce  gas  in  sufBcient  quantity 
to  justify  said  second  party  in  marketing  said  gas  it  . 
will  pay  to  the  party  of  the  first  part  compensation  at 
the  rate  of  $100  per  annum  for  each  well  on  said  land, 
so  long  as,  in  the  opinion  of  the  party  of  the  second 
part,  said  well  produces  a  marketable  quantity  of  gas. 
Said  payments  shall  become  due  semiannually,  upon 
January  1  and  July  1.  and  shall  be  paid  within  ten  days 
of  the  maturity  thereof,  by  depositing  the  same  in  the 
Pairmount  Bank  at  Pairmount,  subject  to  the  order  of 
said  first  party,  or  direct  to  said  first  party. 

(4)     Said  party  of  the  second  part  reserves  and  is 
hereby  given  the  right  to  cancel  and  terminate  this 
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lease  by  giving  to  said  party  of  the  first  part  written 
notice  of  such  intention  three  months  before  January  1 
or  July  1  in  any  year,  and  by  or  on  January  1  or  July  1 
paying  to  said  party  of  the  first  part  all  rents  then  due 
to  said  party  of  the  first  part  according  to  the  terms  of 
this  lease,  and  also  paying  to  said  party  of  the  first  part 
the  sum  of  $5,  and  releasing  of  record  this  lease ;  where- 
upon the  rights  of  both  parties  under  this  lease  shall 
cease  and  determine,  except  that  said  second  party  shall 
have  the  right,  without  paying  any  further  compensa- 
tion therefor,  to  maintain,  operate,  repair,  replace  or 
remove  any  pipe-lines  laid  upon  said  premises. 

(5)  To  drill  one  well  upon  said  premises  within  two 

years  from  this  date,  and  a  second  well  within 

from  the  time  the  second  party  shall  use  the  first  well, 
unless  said  first  well  shall  become  useless  to  said  second 

party  before  the  expiration  of  said  ,  all 

subject  to  the  same  condition. 

(6)  In  case  the  well  or  wells  are  not  drilled  or  util- 
ized as  herein  provided,  then,  upon  the  payment  of  the 
well  rental  herein  stipulated  to  be  paid  by  the  second 
party,  this  agreement  shall  continue,  and  shall  have  the 
same  force  and  effect  as  though  the  well  or  wells  had 
been  drilled  and  utilized." 

It  will  be  observed  that  no  forfeiture  was  provided  for 

in  the  lease.    Appellee,  by  exercising  the  right  of  notice, 

release  of  record,  and  payment  of  $5  and  all  accrued 

3.  rentals,  might  terminate  this  agreement  before  its  ex- 
piration by  lapse  of  time,  but  no  similar  right  or  privi- 
lege was  reserved  to  the  lessor. 

Appellee  contends  that  the  sixth  clause  is  optional  in  form, 

and  that  the  effect  of  such  clause  is  that,  if  said  well  rental 

be  paid  by  the  lessee,  then  and  in  that  event  the  lease 

4.  would  continue  alive.     It  is  optional  in  form,  but  it 
does  not  thereby  permit  the  lessee  to  refase  either  to 

drill  wells  or  to  pay  the  rent  and  thus  entirely  avoid  the  con- 
tract. Jacl'son  V.  O'Hara  (1897),  183  Pa.  St.  233,  38  Atl. 
624;  Thornton,  Oil  and  Gas,  §73. 

The  lessee  obligated  itself  to  drill  at  least  one  well  within 
two  years  from  the  date  thereof.     If  it  preferred  not  to  per- 
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form  that  obligation,  then  there  was  the  alternative 

5.  provision  for  paying  the  '*well  rental'*  after  the  ex- 
piration of  that  time.    The  "well  rental,"  as  declared 

in  the  lease,  was  $100  per  annum.  Therefore,  lessee,  by  its 
failure  to  drill  a  well  upon  the  leased  premises,  incurred  the 
alternative  liability  for  the  **well  rental"  of  $100  per  year. 
Appellee  further  insists  that  the  first  paragraph  is  insuf- 
ficient, in  that  there  is  no  averment  that  the  rent  was  due  and 
impaid  at  the  time  of  bringing  this  action.     It  has 

6.  been  the  holding  of  the  courts  of  this  State  that  a 
complaint  upon  a  promissory  note  must  aver  that  the 

note  was  due  and  unpaid  at  the  time  that  the  action  was 
brought.  This,  however,  need  not  be  in  direct  terms.  If 
sufiScient  facts  are  pleaded  from  which  it  may  fairly  be  in- 
ferred that  the  note  was  due  and  unpaid,  it  will  withstand  a 
demurrer.  In  this  case  the  fair  inference,  from  the  facts 
averred  in  the  complaint,  is  that  the  rental  was  due  and  un- 
paid at  the  time  the  complaint  was  filed.  Evansville,  etc.,  R. 
Co.  V.  Darting  (1893),  6  Ind.  App.  375;  Malott  v.  Sample 
(1905),  164  Ind.  645;  Douthit  v.  Mohr  (1888),  116  Ind. 
482;  Downey  v.  Whittenberger  (1877),  60  Ind.  188.  There- 
fore  the  court  erred  in  sustaining  the  demurrer  to  the  first 
paragraph  of  the  amended  complaint. 
It  is  contended  by  appellee  that  the  second  paragraph  of 
the  amended  complaint  does  not  aver  facts  sufficient  to 

7.  withstand  a  demurrer.     This  paragraph  was  based 
upon  the  following  clause  of  the  lease  in  question : 

**  (8)  To  grant  to  said  first  party  at  said  first  party's 
expense  and  risk,  but  without  charge  for  gas,  the  right 
to  use  natural  gas  for  domestic  purposes  in  the  residence 
of  the  first  party  on  the  demised  premises,  so  long  as  this 
lease  continues  in  force.  Second  party  is  to  pay  to  first 
party  $15  per  year  in  lieu  of  gas,  at  the  option  of  first 
party." 

It  avers  the  execution  of  the  contract ;  that  appellee  agreed 
to  pay  appellant  $15  per  year  in  lieu  of  gas  for  the  use  in 
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dwelling-house  and  on  the  premises  of  appellant;  that  ap- 
pellant was  then,  and  had  been  sipce  June,  1897,  the  owner 
of  the  premises  described  in  the  contract ;  that  the  $15  for 
the  year  1905  w^as  due  and  unpaid;  **that  the  defendant 
[appellee]  continued  to  pay  during  and  including  the  whole 
of  the  year  1904/' 

When  the  language  of  a  contract  is  of  doubtful  construc- 
tion, the  interpretation  by  the  parties  themselves  is  entitled 
to  great  weight  and  may  control.     And  the  construc- 

8.  tion  thus  placed  by  them  will  be  adopted  by  the  court, 
unless  it  be  at  variance  with  the  correct  legal  inter- 
pretation of  the  contract.  SniUh  v.  Board,  etc.  (1893),  6 
Ind.  App.  153;  Ralya  v.  Atkins  &  Co.  (1901),  157  Ind.  331; 
Swing  v.  Wilson  (1892),  132  Ind.  223,  19  L.  R.  A.  767; 
Frazier  v.  Myers  (1892),  132  Ind.  71 ;  Louisville,  etc.,  R.  Co. 
V.  Reynolds  (1889),  118  Ind.  170;  Vinton  v.  Baldmn 
(1884),  95  Ind.  433;  Reissner  v.  Oxley  (1881),  80  Ind.  580; 
Chicago  v.  Sheldon  (1869),  9  Wall.  50,  19  L.  Ed.  594;  Steinr 
bach  V.  Stewart  (1870),  11  Wall.  566,  20  L.  Ed.  56;  Topliff 
V.  Topliff  (1887),  122  U.  S.  121,  7  Sup.  Ct.  1057,  30  L.  Ed. 
1110;  1  Beach,  Contracts,  §§721,  722 ;  17  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  23-25. 

In  the  case  of  Frazier  v.  Myers,  supra,  the  court  said: 
**The  construction  given  the  grant  by  the  parties  is  the  one 
upon  which  the  courts  must  act  in  such  a  case  as  that  made 
by  the  complaint.  Where  parties  give  their  contract  a  con- 
struction, the  courts  vnll  adopt  that  construction  and  hold 
the  parties  to  it. " 

We  are  now  dealing  with  the  allegations  of  the  complaint 
as  confessed  by  the  demurrer.  By  these  allegations  it  is 
shown  that  the  parties  have  construed  the  contract  so  as  to 
entitle  the  lessor  to  the  $15  per  year,  for  this  amount  was 
paid  for  the  year  1904.  It  was  error  to  sustain  the  demurrer 
to  this  paragraph,  and  the  court  erred  in  thus  doing. 

The  third  paragraph  of  the  amended  complaint  was 
founded  upon  the  fourth  clause  of  the  lease  heretofore  set 
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out.     It  alleges  the  execution  of  the  lease ;  that  on  or 
9.     about  July  16,  1905,  appellee  tendered  to  appellant 

the  $5  sued  for,  but  failed  to  give  written  notice  as 
agreed,  and  to  pay  the  rental  alleged  to  have  accrued,  and 
that  said  $5  is  due  and  unpaid.  There  is  no  averment  that 
appellee  has  released  of  record  or  attempted  to  release  of 
record  the  lease  executed  by  these  parties.  There  was  no 
duty  devolving  upon  appellee  to  cancel  said  contract.  The 
power  to  cancel  was  expressly  reserved  to  the  lessee,  but  un- 
der certain  restrictions.  Those  were  that  the  agreed  written 
notice  be  given,  the  contract  released  of  record,  and  $5  and 
the  accrued  rentals  be  paid  to  appellant.  In  the  absence  of 
an  averment  that  appellee  had  canceled  the  lease  there  was 
shown  no  liability  to  pay  the  sum  prayed  for  in  the  third 
paragraph.  The  fact  that  appellee  was  in  arrears  on  the 
rental  would  not  obligate  it  to  cancel  the  lease  and  hence  be- 
come liable  for  the  cancelation  fee.  The  court  did  not  err 
in  sustaining  the  demurrer  to  the  third  paragraph  of  the 
amended  complaint. 

For  the  reasons  herein  set  forth,  the  judgment'  is  reversed, 
with  instructions  to  the  trial  court  to  overrrule  tjie  demurrers 
to  the  first  and  second  paragraphs  of  the  amended  complaint, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Mutual  Reserve  Life  Insurance  Company 
V.  Ross,  Executor. 

[No.  6,354.    Filed  December  15,  1008.] 

1.  Appeal. — Default  Judgment. — Attaching  Complaint. — Where  an 
appeal  Is  taken  from  a  default  Judgment,  the  nssijcnment  being 
that  the  facts  alleged  were  Insufficient,  the  complaint  will  be  con- 
sidered as  though  a  demurrer  had  been  addresseil  thereto  In  the 
trial  court,    p.  622. 

2.  Pleading. — Complaint. — Insurance. — Reinaurante. — A  complaint 
alleging  that  decedent  was  insured  by  a  certain  policy,  setting 
out  the  same,  that  defendant  Insurance  company  took  over  said 
insuring  company*s  risks  including  that  of  decedent,  that  said 
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defendant  notified  decedent  thereof,  such  notice  directing  dece- 
dent to  attach  it  to  his  policy  and  which  notice  was  set  out  in  the 
complaint,  and  alleging  that  decedent  performed  ail  of  the  condi- 
tions on  his  part,  states  a  cause  of  action,  and  it  was  unneces- 
sary to  set  out  the  contract  of  reinsurance  executed  by  the  in- 
surance companies,    p.  623. 

3.  Judgment. — Setting  Aside. — Excusable  Neglect. — ^A  motion  to 
set  aside  a  default  judgment  should  be  overruled  which  alleges 
that  the  plalntifTs  complaint  was  filed  at  LaFayette  on  May  9, 
that  summons  thereon  was  made  returnable  June  12,  that  default 
was  entered  June  13,  no  api)ea  ranee  having  been  made,  the  affi- 
davits filed  therewith  showing  that  defendant's  attorney  received 
the  summons  at  Indianapolis  on  May  10,  that  on  May  17,  he 
dictated  a  letter  to  his  stenographer,  addressed  to  the  clerk  of  the 
court  at  LaFayette,  asking  for  a  copy  of  the  complaint  and  direct- 
ing the  clerk  to  enter  his  appearance  for  defendant,  but  by  an  over^ 
sight  the  stenographer  omitted  that  part  directing  an  appearance 
to  be  entered,  that  he  also  directed  his  stenographer  to  write 
to  an  attorney  at  LaFayette  on  June  9  directing  him  to  r^resent 
defendant,  but  such  letter  was  never  written,  that  such  attorney 
at  Indianapolis  was  absent  from  the  city  from  June  11  to  June 
14,  and  that  on  June  14  he  l)ecame  aware  of  such  default,  the 
motion  to  set  aside  being  filed  June  15.    p.  625. 

4.  Same. — Setting  Aside.— Excusable  Neglect.— Negligence  of  At- 
torney.— Defendant  cannot  be  relieved  from  a  judgment  taken  by 
default,  on  the  ground  of  the  neglect  of  his  attorney,  unless  such 
attorney  acted  with  the  prudence  ordinarily  exercised  by  a  man 
about  his  important  business,    p.  627. 

From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  Albert  R.  Ross,  as  executor  of  the  last  will  of 
Alexander  Ross,  deceased,  against  the  Mutual  Reserve  Life 
Insurance  Company.  Prom  a  judgment  for  plaintiflP,  de- 
fendant appeals.     Affirmed. 

Ouilford  A.  Deitch,  for  appellant. 

Joseph  B.  Ross  and  Oeorge  D.  Parks,  for  appellee. 

Myers,  J. — The  appellee,  executor  of  the  last  will  and 

testament  of  Alexander  Ross,  deceased,  recovered  judgment 

by  default  at^ainst  the  appellant.     It  is  assigned  here 

1.     that  the  complaint  does  not  state  facts  sufficient  to 

constitute  a  cause  of  action.     The  judgment  being  by 
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default  upon  the  failure  of  the  defendant  to  appear,  such 
assignment  tests  the  complaint  with  all  the  strictness  of  a 
demurrer  in  the  court  below  for  the  same  cause.  Erhardt  v. 
Pfeiffer  (1902),  29  Ind.  App.  570;  Sloan  v.  Faurot  (1895), 
11  Ind.  App.  689;  Migatz  v.  Stieglitz  (1906),  166  Ind.  361. 

The  complaint  alleged  the  death  of  the  testator,  and  that 

letters  testamentary  were  issued  to  appellee  in  September, 

1905;  that  at  the  time  of  his  death  the  testator  was 

2.  the  owner  and  in  possession  of  a  policy  of  insurance 
on  his  life  for  $5,000,  issued  by  the  Northwestern  Life 
Assurance  Company  of  Chicago,  Illinois,  and  payable  at  his 
death  to  his  wife,  or,  if  she  should  not  survive  him,  to  his 
executors,  administrators  or  assigns;  that  on  or  about 
August  21,  1900,  said  Northwestern  Life  Assurance  Com- 
pany merged  and  consolidated  with  the  Mutual  Reserve  Fund 
Life  Association  of  New  York ;  that  on  September  10,  1900, 
said  last-named  association  sent  to  the  testator  a  written  no- 
tice, which  was  received  by  the  latter,  of  the  following  tenor : 

**New  York,  September  1,  1900. 

To  Alexander  Ross,  of  Lafayette,  Indiana, 
Holder  of  policy  No.  148,804. 

This  is  to  certify  that  at  a  meeting  of  the  members  of 
the  Northwestern  Life  Assurance  Company,  held  on 
September  1,  1900,  at  Chicago,  Illinois,  all  living  mem- 
bers of  said  company  in  good  standing,  as  shown  by  the 
books  of  said  company  upon  said  day,  were  transferred 
to  the  Mutual  Reserve  Fund  Life  Association,  of  New 
York.  Said  association  accepts  into  membership  as  of 
that  date  (September  1,  1900)  all  such  living  members, 
transferred  as  provided  in  said  contract  of  transfer,  and 
will  carry  out  the  policy  contract  of  each  of  su(5h  mem- 
bers in  the  manner  provided  in,  and  subject  to,  the  terms 
and  conditions  of  said  contract  of  transfer,  so  long  as 
said  member  shall  on  his  part  pay  his  premiums,  comply 
with  all  the  terms  of  said  contract  of  transfer  of  the 
above-numbered  policy,  of  the  constitution  and  by-laws 
of  said  association,  as  they  now  exist  or  may  hereafter  be 
amended,  and  the  laws  of  the  state  of  New  York,  it 
being  expressly  understood  and  pro\'1ded  that  the  terms 
of  said  contract  of  transfer  shall  at  all  times  measure 
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and  determine  the  extent  of  the  obligation  assumed  by 
said  association  under  each  policy. 

Mutual  Reserve  Fund  Life  Association, 
Attest:  Frederick  A.  Bumham,  president 

Charles  E.  Camp,  secretary. 

N.  B. — Contract  of  transfer  makes  no  change  in  the 
premium  rate  required  or  amount  of  lien  under  your 
policy,  numbered  as  above,  issued  by  the  Northwestern 
Life  Assurance  Company." 

It  was  also  alleged  that  on  or  about  April  17,  1902,  said 
Mutual  Reserve  Fund  Life  Association  was  reincorporated 
under  the  name  of  the  Mutual  Reserve  Life  Insurance  Com- 
pany, which  "is  identical  with  the  Mutual  Reserve  Fund 
Life  Association;"  that  the  wife  of  the  testator,  the  bene- 
ficiary, died  before  his  death;  that  the  insured  '* fully  and 
completely  performed  all  the  conditions  and  agreements  of 
said  contract  of  insurance,  which  he  was  required  to  per- 
fo.;^m,"  and  that  the  appellee  had  **  performed  all  the  condi- 
tions and  agreements  of  said  policy  fully  and  completely." 
A  copy,  of  the  policy  sued  on  in  this  action  was  made  an  ex- 
hibit. Other  provisions  of  the  contract  need  not  be  stated  for 
the  purpose  of  this  case. 

It  is  contended  on  behalf  of  the  appellant  that  the  foun- 
dation of  the  action  is  the  contract  of  transfer  referred  to 
in  the  written  notice  set  out  in  the  body  of  the  complaint, 
and  that  a  copy  of  that  contract  should  have  been  filed  with 
the  complaint  as  an  exhibit.  The  appellee  points  out  that 
this  contract  is  nowhere  in  the  complaint  alleged  to  be  in 
writing,  and  that,  for  the  purpose  of  pleading,  it  was  not 
necessary  under  the  statute  to  file  a  copy.  It  is  further  con- 
tended for  the  appellant  that  if  the  contract  in  question  be 
taken  to  be  an  oral  contract,  its  terms  or  provisions  should 
nevertheless  have  been  stated. 

The  written  notice  of  the  making  of  the  contract  of  trans- 
fer was  executed  by  the  appellant  and  was  sent  by  it  to  the 
insured  with  written  directions  to  him  to  attach  it,  as  a  rider, 
to  the  policy  already  in  his  possession.    When  so  attached  it 


NOVEMBER  TERM,  1908.  625 

Mutual  Reserve.  Life  Ins.  Co.  r.  Ross — 42  Ind.  App.  621. 

became  a  part  of  the  policy,  and  the  two  papers  together 
constituted  a  policy  of  the  appellant.  The  terms  of  the 
transfer  and  consolidation  were  not  set  forth  in  the  written 
notice,  which  indicated  to  the  insured  that  all  that  was  neces- 
sary to  the  creation  of  a  contract  of  insurance  between  the 
appellant  and  the  testator  was  to  make  the  notice  a  rider  to 
the  policy  of  the  merged  company.  No  question  as  to  the 
capacity  of  the  appellant  to  assume  such  liability  is  presented 
for  decision.  It  will  not  be  presuined  that  it  had  no  ca- 
pacity to  insure  the  testator  on  the  terms  indicated  in  the 
notice,  and  we  are  of  the  opinion,  upon  the  point  here  in  con- 
troversy, that  the  so-called  contract  of  transfer,  even  though 
in  writing,  should  not  be  regarded  as  a  necessary  exhibit  in 
a  suit  upon  the  policy  adopted  by  the  appellant  in  its  notice 
to  the  insured.  At  best,  it  was  no  more  necessary  than  the 
application  of  the  insured,  or  the  constitution  and  by-laws 
of  the  association,  or  the  laws  of  the  state  of  New  York,  men- 
tioned in  the  written  notice.  Penn  Mut.  Life  Ins.  Co.  v. 
Norcross  (1904),  163  Ind.  379;  Bird  v.  St.  John's  Epis- 
copal Church  (1900),  154  Ind.  138;  Continental  Life  Ins. 
Co.  v.  Kessler  (1882),  84  Ind.  310. 

Looking  to  the  next  question  presented  by  the  record,  we 
find  the  complaint  was  filed  May  9,  1906.    The  summons  was 
returnable  June  12,  1906..    On  June  13,  1906,  the  ap- 
3.    pellant  having  failed  to  enter  an  appearance,  judg- 
ment was  rendered  against  it  upon  its  default.    The 
appellant's  motion  filed  June  15,  1906,  to  set  aside  the  de- 
fault and  judgment  was  overruled,  and  this  ruling  is  as- 
signed as  error.     In  the  appellant's  brief  the  facts  upon 
which  such  relief  was  sought,  as  set  forth  in  the  affidavits 
filed  in  support  of  the  motion,  are  stated  thus:     "These 
affidavits  state  in  substance  the  following  facts:     That  on 
May  10,  1906,  the  appellant  sent  a  copy  of  the  summons  to 
its  attorney  in  Indianapolis,  with  the  request  that  he  enter 
his  appearance  in  the  cause;   that  on  May  17,  1906,  this  at- 
VoL.  42—40 
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tomey  dictated  a  letter  to  his  stenographer,  addressed  to 
Mr.  Quincy  A.  Earl,  clerk  of  the  court,  as  follows:  'Please 
send  me  copy  of  the  complaint  in  the  above-entitled  cause, 
omitting  all  exhibits,  and  enter  my  appearance  for  the  de- 
fendant, together  with  your  memorandum  for  charges  of 
same,  and  I  will  remit;'  that  by  inadvertence  the  stenog- 
rapher omitted  in  said  letter  the  following:  'And  enter  my 
appearance  for  the  defendant;'  that  on  June  9,  1906,  said 
attorney  directed  his  stenographer  to  write  to  Mr.  Randolph, 
an  attorney  in  LaPayette,  to  enter  his  appearance,  together 
with  that  of  the  writer  in  said  case;  that  appellant's  attor- 
ney was  absent  from  his  office  on  June  11-13  inclusive, 
and  did  not  learn  until  June  14  that  his  stenographer  had 
neglected  to  write  the  letter  last  mentioned;  that  immedi- 
ately said  Randolph  was  communicated  with,  and  it  was 
learned  that  a  default  had  been  taken  on  June  13." 

With  the  motion  to  set  aside  the  default,  answers  of  the 
appellant  to  the  complaint  were  tendered  to  the  court,  set- 
ting forth  the  appellant's  defense,  the  substance  of  which  the 
brief  purports  to  state. 

Appellant's  motion  is  based  upon  §405  Bums  1908,  §396 
R.  S.  1881,  which  reads  as  follows:  "And  shall  relieve  a 
party  from  a  judgment  taken  against  him,  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect."  Appel- 
lant and  its  attorney  had  notice  at  least  on  May  17  that  the 
return  day  of  the  summons  was  on  June  12,  and  unless  an 
appearance  was  entered  appellant  would  be  defaulted.  It 
does  not  appear  that  anything  occurred  between  May  17  and 
June  13  to  mislead  appellant  or  its  attorney,  or  to  cause 
either  of  them  to  disregard  the  notice  which  had  been 
received.  The  excuse  offered  for  the  failure  to  appear  is 
that  appellant's  attorney,  on  May  17,  dictated  a  letter  to  his 
stenographer  addressed  to  the  clerk  of  the  court,  requesting 
such  clerk  to  enter  his  appearance  of  record,  and  that  the 
stenographer  failed  to  include  in  the  letter  such  request,  and 
therefore    said    attorney's    appearance    was    not    entered. 
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Whether  appellant's  attorney  signed  or  read  the  letter  is 
not  shown,  but  if  such  a  letter  as  was  dictated  had  been  re- 
ceived by  the  clerk,  we  are  not  prepared  to  say  that  such 
instructions  alone  were  sufficient  to  show  an  appearance, 
which  would  have  precluded  a  default.  McCormack  v.  First 
Nat.  Bank,  etc.  (1876),  53  Ind.  466,  471;  Cassady  v.  Beid 
(1836) ,  4  Blackf .  178 ;  Craig  v.  Olass  (1848) ,  1  Ind.  •89.  As 
it  is  unnecessary  to  pass  upon  this  question  in  the  decision  of 
the  case  now  before  us,  we  refrain  from  expressing  an  opinion 
upon  it.  The  clerk  was  not  requested  by  appellant's  attor- 
ney to  enter  his  appearance,  and  there  is  nothing  in  the 
record  to  warrant  the  attorney  in  believing  that  his  appear- 
ance had  been  noted. 

During  the  interval  between  May  17  and  June  13  neither 
the  appellant  nor  its  attorney  appears  to  have  taken  any 
steps  to  ascertain  whether  an  appearance  was  entered.  It 
does  appear  that  on  June  9,  and  while  there  was  stiU  ample 
time,  appellant's  attorney  directed  his  stenographer  to  write 
to  an  attorney  at  LaFayette,  and  from  June  11  to  14  he  was 
absent.  The  last  letter  was  not  written.  For  aught  that 
appears,  the  attorney  was  in  his  office  on  June  10,  and  no  ex- 
cuse is  shown  for  the. neglect  of  counsel  to  see  to  it  that  his 
instructions  to  his  stenographer  were  obeyed,  or  to  make 
the  request  to  the  attorney  at  LaFayette  by  other  means. 
Nor  is  there  any  explanation  for  his  absence  from  his  office 
on  the  days  mentioned,  or  facts  shown  which  would  justify 
this  court  in  saying  that  appellant  by  its  counsel  was  clearly 
excusable  in  not  appearing  in  the  Superior  Court  of  Tippe- 
canoe County  on  June  12  or  13.    On  the  hearing  of  such  a 

motion  it  should  be  made  to  appear  that  the  attorney 
4.     gave  the  matter  at  least  such  attention  **as  a  man  of 

ordinary  prudence  gives  to  his  important  business." 
Carr  v.  First  Nat.  Bank  (1905),  35  Ind.  App.  216,  111  Am. 
St.  159.  Such  a  motion  is  addressed  to  the  judicial  discre- 
tion of  the  trial  court;  and,  unless  we  can  say  that  upon 
the  record  before  us  there  appears  to  have  been  an  abuse  of 


628  APPELLATE  COURT  OF  INDIANA, 

Pittsburgh,  etc.,  R.  Co.  i\  Jelllson — 42  Ind.  App.  628. 

such  discretion,  whereby  there  has  been  undue  interference 
with  the  course  of  justice,  the  judgment  of  the  lower  court 
will  not  be  disturbed  on  appeal 
Judgment  affirmed. 


Pittsburgh,  Cincinnati,  CmcAGO  &  St,  Louis 
Railway  Company  v.  Jellison  bt  al. 

[No.  6,524.    Filed  December  16,  1906.] 

1.  Quieting  Tttle. — Adverse  Possession. — ^Where  a  fence  was 
erected  In  1867  and  was  treated  as  a  boundary  line  by  the  owners 
until  1904,  the  title  of  the  parties  is  fixed  by  adverse  possession, 
p.  628. 

2.  APPEAL,— 'Bight  Result.^Where  the  trial  court  reached  the  right 
result  under  the  evidenoe*  its  judgment  will  not  be  disturbed, 
p.  629. 

From  Jay  Circuit  Conrt;  John  F.  LaFoUette,  Judge. 

Suit  by  Matthew  Jellison  and  another  against  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 
From  a  decree  for  plaintiffs,  defendant  appeals.    Affirmed. 

George  E.  Boss,  for  appellant. 
/.  W.  Newton,  for  appellees. 

RoBY,  J. — This  is  an  appeal  from  a  decree  quieting  ap- 
pellees' title  to  real  estate.    The  facts  shown,  without  ap- 
parent dispute,  are  that  appellees,  in  October,  1882, 
1.    purchased  and  took  possession  of  lots  forty-five,  forty- 
six  and  forty-seven  in  Addington's  hjsirs'  addition  to 
Ridgeville,    Randolph    county,    Indiana.      These    lota    are 
bounded  on  the  north  by  the  appellant's  railroad.   When  ap- 
pellees took  possession  there  was  a  fence  north  of  said  lots, 
and  they  have  since  then  claimed  this  fence  as  their  boundaiy 
line.     They  planted  fruit  trees  near  the  fence  in  1882,  which 
are  still  standing,  and  they  have  exercised  dominion  over  the 
land  ever  since.    Said  fence  was  erected  in  1867,  and  has 
been  from  time  to  time  renewed,  marking  the  boundary  from 
that  date  until  1904,  when  appellant  company  built  a  new 
one,  fifteen  to  eighteen  feet  south  of  the  old  one. 
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The  decree  quiets  title  in  appellees  to  the  lots  named,  de- 
scribed by  metes  and  bounds  and  following  the  line  of  the  old 
fence,  thereby  including  the  strip  in  dispute.  The  evidence 
is  supportive  of  the  finding.  Wehh  v.  Rhodes  (1902),  28 
IncL  App.  393;  Logsdon  v.  Dingg  (1904),  32  Ind.  App.  158; 
Rennert  v.  Shirk  (1904),  163  Ind.  542,  551. 

The  complaint  joined  paragraphs  to  quiet  title  with  para- 
graphs for  possession  and  for  damages.  The  finding  is  a  gen- 
eral one,  is  within  the  issue,  and  is  the  only  one  which 

2.  the  court,  under  the  evidence,  could  make.  A  right 
result  having  been  reached,  there  can  be  no  reversal. 
§§407,  700  Bums  1908,  §§398,  658  R.  S.  1881. 

Decree  affirmed. 


Inland  Steel  Company  v.  Yedinak,  by  Next 
Fmend. 

[No.  6^1.    Filed  December  16,  1908.] 

Appeal. — Transfer. — Constitutional  Question. — Where  a  case  ap- 
pealed to  the  Appellate  Court  presents  a  question  of  constitu- 
tional law,  it  will  be  transferred  to  the  Supreme  Court 

Prom  Lake  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Action  by  John  Yedinak,  by  his  next  friend,  against 
the  Inland  Steel  Company.  From  a  judgment  on  a  verdict 
for  plaintiff  for  $2,000,  defendant  appeals.  Transferred  to 
Supreme  Court.     (For  decision  on  appeal,  see  172  Ind.  — .) 

William  J.  Whinery  and  John  B.  Peterson,  for  appellant. 
F.  N.  Oavit  and  /.  E.  Westfall,  for  appellee. 

Rabb,  J. — This  is  an  action  for  damages  for  personal  in- 
juries, and  is  predicated  upon  an  alleged  violation  of  the 
provisions  of  sections  one -and  two  of  the  factory  act  (Acts 
1899,  p.  231,  §§8021,  8022  Bums  1908).  We  are  met  at  the 
threshold  of  the  case  by  the  contention  of  the  appellant  that 
these  provisions  of  the  factory  act  are  unconstitutional,  as 
being  violative  of  §10,  article  1,  of  the  Constitution  of  the 
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United  States,  and  also  of  the  5th  and  14th  amendments 
thereto,  and  of  §§1,  23,  article  1,  of  the  Constitution  of  the 
State  of  Indiana,  presenting,  therefore,  questions  which  this 
court  has  no  jurisdiction  to  determine. 

For  this  reason  the  cause  is  transferred  to  the  Supreme 
Court  for  decision. 


Miller  et  al.  i;.  State^  ex  rel.  Hill. 

[No.  6,279.    Filed  December  17,  1908.] 

1.  PuBADiNG. — Complaint, — Amendments. — Time  of  Maldng.'—The 
trial  court  has  the  statutory  right  (§403  Bums  1908,  §394  R.S. 
1881)  to  permit  the  plaintiff  to  amend  the  complaint  after  the 
Jury  is  sworn  to  try  the  cause,    p.  631. 

2.  Tbial. — Continuance, — Amendments  to  Complaint, — Where  an 
amendment  to  a  complaint,  which  changed  the  issues,  is  permitted 
after  the  trial  has  begun,  the  defendants'  remedy  is  a  motion  for 
a  continuance,    p.  631. 

a  New  TKua^-^ufficiency  of  Evidence, — Work  and  l^ftor.— Where 
the  evidence  showed  that  the  relator  performed  work  for  de- 
fendants under  an  oral  contract,  that  defendants  accepted  the 
benefits  thereof,  and  have  not  paid  therefor,  a  v^dict  for  sacb 
relator  is  supported  by  the  evidence,    p.  631. 

4.  AiTfiiLU— Weighing  Evidence,— Credibility  of  Witnesses.—The 
Appellate  Ck>urt  will  not  weigh  the  evidence  as  to  the  credibility 
of  witnesses,    p.  632. 

6.  WoBK  AND  Labob. — Contracts. — Oravel  Roads, — Where  the  am* 
tractors  for  a  gravel  road  employed  certain  parties  to  perform 
certain  work,  and  such  parties  entered  Into  a  contract  wi^h  the 
relator  to  do  a  part  of  said  work,  such  parties  then  abandoning 
the  work,  and  the  original  contractors  entered  into  an  oral  con- 
tract with  relator  to  finish  such  work,  relator  is  entitled  to  re- 
cover from  such  contractors  for  the  work  subsequoitly  done  and 
also  to  recover  the  money  remaining  in  such  contractors*  hands 
for  the  work  previously  done.    p.  632. 

6.  Tbial. — Variance. — Work  arid  Labor. — Where  a  complaint  al- 
leged that  relator  performed  certain  work  according  to  contract 
which  defendants  accepted  and  for  which  defendants  had  not 
paid  him,  and  the  evidence  showed  that  such  worii  was  done  at 
the  request  of  defendants*  contractors  who  had  failed  to  per 
form  the  work,  there  is  no  variance,    p.  632. 

Prom  Henry  Circuit  Court ;  John  M.  Morris,  Judge. 
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Action  by  the  State  of  Indiana,  on  the  relation  of  Jerry 
HiU,  against  Edmund  J.  Miller  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal    Affirmed. 

Walker  &  Foster ,  for  appellants. 

3f .  E.  Forkmr,  Oeorge  Forkner  and  W.  8.  EUis,  for  ap- 
pellee. 

BoBY,  J. — ^Action  on  a  bond  given  to  secure  the  execu- 
tion of  a  contract  for  the  construction  .of  a  gravel  road,  and 
to  secure  payment  for  material  furnished  and  for  labor. 
The  bond  was  executed  by  appellants  Miller  and  Rapp  as 
principals  and  the  other  appellants  as  sureties.  The  aver- 
ments of  the  complaint  are  that  appellee  relator,  in  October, 
1901,  the  exact  date  of  which  he  does  not  remember,  entered 
into  an  oral  contract  with  appellants  Miller  and  Rapp  for  the 
construction  of  all  the  masonry  on  section  three  of  the  Stony 
creek  township  gravel  road,  at  the  agreed  price  of  $4.50  per 
yard ;  that  he  did  the  work,  and  that  said  appellants  refused 
to  pay  therefor.  Wherefore,  etc.  The  case  was  tried  by  a 
jury,  which  returned  a  verdict  for  $535  in  favor  of  appellee. 
Appellants'  motion  for  a  new  trial  was  overruled,  and  the 
court  rendered  judgment  upon  the  verdict. 

After  the  jurors  were  sworn  the  court  permitted  appellee 

to  amend  the  complaint  by  substituting  the  word  ** October" 

for  the  word  ** March.'*    Whether  a  refusal  on  the 

1.  part  of  the  court  to  permit  such  amendment  would 
constitute  an  abuse  of  discretion  would  be  a  close 

question  {Johnson  v.  McNabb  [1893],  7  Ind.  App.  393),  but 

in  allowing  the  amendment  the  court  merely  gave  effect  to 

the  statute.    §403  Burns  1908,  §394  R.  S.  1881.    The  cause 

of  action  was  in  nowise  changed.    The  appellee  sued 

2.  upon   a  contract  under   which   a   certain  sum  was 
claimed.    If  the  change  of  date  prejudiced  appellants' 

defense,  their  remedy  was  by  a  motion  for  a  continuance. 
§404  Bums  1908,  §395  R.  S.  1881. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  is 
questioned.     A  review  of  the  evidence  in  this  opinion  could 
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not  be  justified.    There  was  evidence  from  which  the 

3.  jury  were  warranted  in  finding  that  relator  did  the 
work  under  a  parol  agreement,  that  appellants  had 

the  benefit  of  such  work,  and  have  not  made  payment.  This 
being  the  case,  it  is  not  the  province  of  this  court  to  interfere 
with  such  result.  Indeed,  appellants  base  their  argument 
upon  the  proposition  "that  it  is  not  every  sort  of  evidence 
that  will  uphold  a  verdict,  though  it  may  seem  to  do  so." 
Stringer  v.  Northwestern,  etc.,  Ins.  Co.  (1882),  82  Ind. 
100.  This  is,  of  course,  true,  but  it  cannot  be  applied  so  as 
to  justify  a  finding  on  appeal  against  the  credibility 

4.  of  a  witness  who  is  unable  to  remember  facts  without 
reference  to  an  official  report  theretofore  made  by 

him.  See  concurring  opinion  in  Johnson  v.  Zimmerman 
(1908),42Ind.  App.  165. 

The  evidence  seems  to  show  that  appellants  originally  con- 
tracted with  other  parties  to  do  all  the  masonry  work  on  this 
division,  but  that  such  parties  abandoned  the  contract 

5.  when  it  was  partially  completed,  and  that  relator  un- 
dertook to  finish  it.     He  had  done  a  portion  of  the 

work  for  the  person  to  whom  the  contract  was  originally  let. 
Twenty  per  cent  of  the  price  therefor  remained  in  appellants' 
hands  and  said  relator  was  to  be  paid  the  twenty  per  cent 
so  held  to  apply  on  what  was  due  him  for  work  already  done, 
which,  in  addition  to  the  contract  price  for  the  work  subse- 
quently done,  makes  the  amount  for  which  judgment  was 
rendered.  Appellants  complain  that  this  recovery  was  not 
according  to  the  theory  of  the  complaint.    With  this 

6.  view  we  are  unable  to  agree.    The  showing  of  the  com- 
plaint was  that  appellants  had  agreed  to  pay  appellee 

relator  for  certain  work  which  it  was  averred  he  had  com- 
pleted according  to  contract,  and  for  which  he  had  not  been 
paid.  It  is  not  claimed  that  he  has  recovered  any  amount 
which  he  has  not  earned,  and  the  judgment  is  therefore  af- 
firmed. 
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Harris  v.  Martindale  et  al. 

[No.  6^7.    Filed  December  17,  1908.] 

1.  Municipal  Corporations.  —  Towns.  —  Incorporation. — Territory 
Included. — Since  the  statute  providing  for  the  incorporation  of 
towns  (|§8975-8983  Bums  1908,  Acts  1905,  p.  219,  §§1-9)  fails  to 
prescribe  rules  as  to  boundaries,  unplatted  out-lots  and  agricul- 
tural lands,  with  reasonable  restrictions,  may  be  Included  within 
the  corporate  limits  thereof,    p.  634. 

Z  Same. — Towns. — Territory  Included  Within  Corporate  Limits. — 
Out-lots  or  agricultural  lands  to  be  incorporated  within  the  limits 
of  a  town  must  be  such  as  could  be  properly  used  for  lots  or 
town  property,  or  for  some  other  appropriate  town  use.    p.  635. 

3.  Same. — Towns. — Incorporation  of  Unplatted  Land. — Where  the 
projectors  of  a  town  include  within  the  proposed  corporate  limits 
the  platted  lots,  exclude  an  adjoining  strip  of  unplatted  land,  and 
include  an  unplatted  field  adjoining  such  strip,  but  not  adjoining 
any  platted  land,  and  there  is  no  showing  that  such  field  is  de- 
sired for  any  town  use,  the  inclusion  of  such  field  is  unjustifiable, 
p.  635. 

Prom  Wayne  Circuit  Court ;  Jonathan  W.  Newman,  Spe- 
cial Judge. 

Petition  by  Eden  S.  Martindale  and  others,  for  the  in- 
corporation of  a  town,  to  which  Alonzo  M.  Harris  objects. 
Prom  a  judgment  for  petitioners,  defendant  appeals.  Be- 
versed. 

John  L.  Rupe,  Thomas  J.  Study  and  Addison  C  Harris, 
for  appellant. 
Thomas  B.  Jessup  and  Wilfred  Jessup,  for  appellees. 

HadleT;  J. — This  was  an  action  for  the  incorporation  of 
a  town,  under  the  act  of  the  General  Assembly  of  1905,  con- 
cerning municipal  corporations.  §§8975-8983  Bums  1908, 
Acts  1905,  p.  219,  §§1-9. 

Objections  to  the  notice  and  proof  of  the  same,  the  map 
and  survey,  and  other  preliminary  matters,  were  filed  before 
the  board  of  commissioners  at  the  inception  of  the  proceed- 
ings.   These  objections  were  overruled  and  further  proceed- 


634  APPELLATE  COURT  OP  INDIANA, 

HarrlB  i?.  Martindale— 42  Ind.  App.  B33, 

ings  were  had,  by  which  an  election  was  held,  and  the  incor- 
poration of  the  town  ordered  by  the  board.  Appeal  was 
taken  to  the  circuit  court,  where  the  case  was  tried  and  judg- 
ment rendered  in  favor  of  appellees  and  in  favor  of  the  in- 
corporation of  the  town.  This  appeal  is  taken  from  this 
judgment 

Many  questions  are  urged  on  this  appeal.  In  our  view  of 
the  case  we  deem  it  necessary  to  consider  but  one  of  them. 
The  persons  directing  the  survey,  in  order  to  exclude  the  pub- 
lic schoolhouse  from  the  corporation,  ran  the  boundaries  of 
the  town  so  that  a  strip  of  land,  202  feet  wide  along  the  west 
side  of  appellant's  land  and  adjoining  the  platted  lots  of  the 
town,  was  excluded  from  the  corporate  limits,  and  a  tract 
containing  about  six  acres,  adjoining  and  lying  east  of  this 
strip,  was  included.  The  tract  thus  included  lay  north  and 
abutted  on  the  turnpike  that  constituted  the  main  thorough- 
fare of  the  town,  was  a  pasture,  had  never  been  used  as  town 
property,  or  platted  or  offered  for  sale  in  lots.  At  no  point 
did  it  touch  any  portion  of  the  platted  portion  of  the  town, 
or  the  business  or  residential  district,  but  was  separated 
therefrom  by  land  outside  of  the  corporate  limits.  It  was 
not  shown  that  this  field  was  necessary  or  desirable  for  town 
uses  or  town  purposes.  Greens  Fork  is  an  old  town,  and  it 
is  shown  that  there  has  been  no  material  growth,  either  in 
business  or  population,  in  fifty  years. 

The  statute  for  the  incorporation  of  towns  does  not  pre- 
scribe any  rules  by  which  the  boundaries  of  such  corpora- 
tions shall  be  determined.     In  the  absence  of  such 
1.    provisions,  then,  unplatted  out-lots  and  lands  used  for 
agricultural  purpose  may,  within  reasonable  limita- 
tions  and  restrictions,   be   included   within   the   corporate 
limits.     §4426  Bums  1901,  §3389  R.  S.  1881.    See,  also, 
§§8896,  8897  Burns  1908,  Acts  1905,  pp.  219,  383,  §§242,  243; 
Indiana  Improvement  Co,  v.  Wagner  (1894),  138  Ind.  658; 
Vestal  V.  City  of  Little  Rock  (1891),  54  Ark.  321,  15  S.  W. 
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891,  16  S.  W.  291,  11  L.  R.  A.  778;  Elston  v.  Board,  etc. 
(1863),  20  Ind.  272. 

But  such  lands  should  be  contiguous  to  some  portion  of 

the  town,  and  not  separated  from  it  by  land  outside  of  the 

corporate  limits  (Vestal  v.  City  of  Little  Rock,  supra) , 

2.  and  should  be  salable  in  smaller  lots  or  parcels  as  town 
property,  or  valuable  by  reason  of  their  adaptability 

to  town  uses,  or  requisite  or  desirable  to  furnish  premises  for 
business  or  dwelling-houses  for  the  inhabitants,  as  in  the  case 
of  a  growing  town,  or  be  necessary  for  a  proper  town  pur- 
pose, as  for  extension  of  streets,  or  for  sewer,  light,  gas  or 
waterworks  system,  or  other  public  utility,  or  other  necessary 
demands  of  the  town.  Vestal  v.  City  of  Little  Rock,  supra; 
People,  ex  rel,  v.  Bennett  (1874),  29  Mich.  451,  18  Am.  Rep. 
ni;  Cheaney  v.  Hooser  (1848),  9  B.  Mon.  (Ky.)  330;  City 
of  Covington  v.  Southgate  (1854),  15  B.  Mon.  (Ky.)  491; 
Morford  v.  Unger  (1859),  8  Iowa  82;  City  of  New  Orleans 
V.  Michoud  (1855),  10  La.  Ann.  763;  Bradshaw  v.  City  of 
Omaha  (1869),  1  Neb.  16;  State,  ex  rel,  v.  Mote  (1896),  48 
Neb.  683,  67  N.  W.  810;  State,  ex  rel,  v.  Dimond  (1895),  44 
Neb.  154,  62  N.  W.  498 ;  State,  ex  rel,  v.  Minnetonka  Vil- 
lage (1894),  57  Minn.  526,  59  N.  W.  972,  25  L.  R.  A.  755. 
Appellant's  land  is  not  shown  to  be  within  any  of  the  re- 
quirements just  stated.  He  has  no  need  of  town  government, 
and  the  town  has  no  need  of  his  land.    Under  the  facts 

3.  in  this  case  the  town  could  have  rendered  him  no  com- 
pensation for  the  taxes  it  required  of  him.    As  is  said 

in  Cheaney  v.  Hooser,  supra,  at  page  347:  **Such  an  act, 
though  on  its  face  simply  extending  the  limits  of  a  town,  and 
presumptively  a  legitimate  exercise  of  power  for  that  pur- 
pose, would  in  reality  when  applied  to  the  facts,  be  nothing 
more  or  less  than  an  authority  to  the  town  to  tax  the  land  to 
a  certain  distance  outside  of  its  limits,  and  in  effect  to  take 
the  money  of  the  proprietor  for  its  own  use  without  compen- 
sation to  him," 
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The  boundary  lines  exhibited  by  the  map  clearly  show  that 
the  persons  directing  the  incorporation  proceedings  were 
more  interested  in  excluding  the  schoolhouse,  which  might 
be  an  expense,  from  their  boundaries,  and  including  appel- 
lant's land,  which  would  be  a  source  of  revenue,  than  they 
were  in  the  symmetry  of  their  corporate  limits,  or  the  needs 
and  demands,  present  or  prospective,  of  their  town. 

The  inclusion  of  appellant's  land  within  the  boundary 
lines,  under  the  facts  shown,  was  an  unwarranted  and  un- 
reasonable exercise  of  the  power  conferred  by  the  statute. 

Judgment  reversed. 


Phoenix  Accident  &  Sick  Benefit  Association 
V.  Stiver. 

[No.  6,188.     Filed  May  15»  1908.     Rehearing  denied  October  15. 
1908.    Transfer  denied  Deceml>er  17,  1908.] 

L  ArPEA.L. — Transcript. — Change  of  Venue. — Certificate. — Where  a 
transcript  on  appeal  shows  that  the  cleric  of  the  court  In  which 
the  cause  originated  certified  merely  the  order-book  entries  of  the 
cause  and  sent  the  original  papers  therewith  to  the  county  ftom 
which  the  appeal  was  taken,  the  filing  of  such  transcript  being 
shown  by  an  order-book  entry,  such  papers  are  properly  in  the 
record  on  appeal,  where  they  are  copied  into  the  record  following 
the  respective  entries  of  their  being  filed  and  where  they  are  certi- 
fied by  the  clerk  of  the  court  from  which  the  appeal  was  taken, 
p.  638. 

2.  Pleading. — Complaint, — Insurance, — Aocident.^A  complaint  by 
the  beneficiary  of  an  accident  policy,  which  sets  out  the  policy 
and  alleges  that  insured  was  struck  and  wounded  by  another 
without  provocation  or  warning,  that  from  the  wounds  inflicted 
assured  died,  and  that  such  death  was  not  ]>roduced  by  any 
cause  which  would  render  the  policy  void,  shows  a  death  from 
••violent  and  accidental  means.*'    p.  638. 

3.  Words  and  Phrases. — "Accident," — Insurance. — ^"Accident"  as 
used  in  accident  policies,  imports  any  event  which  takes  place 
without  the  foresight  or  expectation  of  the  person  affected  by 
the  event    p.  639. 

4.  Pleading. — Complaint, — Insurance. — Pivofs  of  Death.—^Waiver, 
— A  complaint  by  the  beneficiary  of  an  accMdent  iwlicy  alleging 
that  the  beneficiary,  within  the  ten  days  provided  in  the  ix)licy, 
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notified  the  defendant  company's  auditor,  in  writing,  at  the  home 
office,  of  the  death  of  assured  and  requested  blanks  for  final  proof 
of  death,  the  policy  stipulating  that  blanics  therefor  would  be 
furnished  upon  request,  and  that  defendant  refused  to  supply  such 
blanks,  shows  a  waiver  of  the  proofs  of  death,    p.  642. 

5.  Tbial. — Interrogatories, — Verdict, — Conflict, — Answers  to  inter- 
rogatories to  the  Jury  control  the  general  verdict  only  when  they 
are  in  irreconcilable  conflict  therewith,    p.  643. 

6.  Same.  — Interrogatories. — Insurance, — Accident. — Altercations. — 
Insanity. — Where  the  answers  to  the  interrogatories,  in  an  action 
by  the  beneficiary  upon  an  accident  policy,  show  that  decedent 
put  an  insane  person  off  of  certain  premises,  that  the  insane  per- 
son, when  in  the  highway  told  the  decedent  that  he  was  ready 
for  him,  that  decedent  went  into  the  highway,  that  a  bystander 
called  out  "Don't  strike  him,"  but  did  not  Indicate  whom  she  was 
addressing,  and  that  decedent  received  his  death  wound  in  the 
highway,  they  are  not  in  irreconcilable  conflict  with  a  verdict 
for  the  plaintiff,    p.  644. 

7.  Same. — Interrogatories. — Submission  of  Bequest  Therewith. — 
Failure  to  Except, — ^A  failure  by  defendant  to  object  and  except 
to  the  court's  submission,  to  the  Jury,  of  its  request  with  its 
interrogatories,  waives  any  question  thereon,    p.  644. 

Prom  Randolph  Circuit  Court ;  John  W.  Macy,  Judge. 

Action  by  Eliza  Stiver  against  the  Phoenix  Accident  and 
Sick  Benefit  Association.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

James  W,  Brissey  and  John  E.  Ethell,  for  appellant. 
W.  A.  Thompson  and  W.  H,  Thompson,  for  appellee. 

Watson,  J. — ^Appellee,  beneficiary  in  an,  accident  insur- 
ance policy  issued  to  her  husband,  sued  appellant  to  recover 
the  amount  of  the  policy  due  by  reason  of  the  accidental 
death  of  the  insured.  There  was  a  trial  by,  jury,  resulting 
in  a  verdict  for  appellee,  upon  which  judgment  was  rendered 
in  the  sum  of  $300. 

The  first  and  third  paragraphs  of  the  complaint  were  with- 
drawn after  the  evidence  was  in,  and  the  case  is  before  this 
court  on  the  second  paragraph  alone. 

The  errors  assigned  and  discussed  in  the  briefs  are  (1) 
overruling  the  demurrer  for  want  of  facts  to  the  second 
paragraph  of  the  complaint;    (2)  overruling  the  motion  for 
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judgment  for  appellant  on  the  interrogatories  and  answers 
thereto,  notwithstanding  the  general  verdict;  (3)  overruling 
the  motion  for  a  new  trial,  for  the  reason  that  the  trial  court 
submitted  to  the  jury  appellee's  request  for  answers  along 
with  the  interrogatories. 

The  question  has  been  raised  as  to  whether  the  second  para- 
graph of  the  complaint  and  the  demurrer  thereto  are  prop- 
erly before  this  court  for  consideration.    The  conten- 

1.  tion  is  that  since  said  paragraph,  with  the  demurrer 
thereto,  was  not  set  out  in  the  copy  of  the  transcript 

from  the  Delaware  Circuit  Court,  from  which  a  change  of 
venue  was  taken  to  the  Randolph  Circuit  Court,  no  question 
is  presented. 

The  clerk  of  the  Delaware  Circuit  Court  certified  that  said 
ta*anscript  contained  ''full,  true,  and  complete  copies  of  all 
the  papers  and  entries  in  said  cause."  In  the  transcript  to 
this  court  there  is  a  proper  order-book  entry  of  the  filing  of 
the  transcript  from  the  Delaware  Circuit  Court  and  a  copy  of 
the  same,  except  that  the  various  papers  are  not  set  out  in 
full  therein.  Immediately  following  is  a  copy  of  the  com- 
plaint and  the  demurrers  to  the  separate  paragraphs  thereof, 
certified  to  by  the  clerk  of  the  Randolph  Circuit  Court  as 
being  "full,  true  and  complete  copies"  of  the  original  papers. 
The  latter  certification  authenticates  said  proceedings  to  this 
court,  and  hence  it  is  proper  to  consider  said  second  para- 
graph. It  may  be  said  that  no  question  is  raised  as  to  the 
correctness  of  the  certified  copy. 

The  complaint  is  attacked  for  failing  to  allege  facts  suf- 
ficient to  show  that  the  death  of  the  insured  was  accidental, 
within  the  meaning  of  the  terms  of  the  policy.    The 

2.  complaint  contains  a  complete  copy  of  the  policy. 
The  terms  of  such  policy  and  the  allegations  of  the 

complaint  material  to  this  question  are,  in  substance,  as  fol- 
lows: Appellant  insured  Henry  Stiver,  husband  of  appel- 
lee, **  against  loss  of  time  resulting  from  bodily  injury  caused 
solely  and  exclusively  by  external,  violent  and  accidental 
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means,  of  which  there  are  external  and  visible  marks  on  the 
body."  If  death  should  result  from  such  injuries  alone, 
within  three  months  from  the  date  of  any  accident,  the  as- 
sociation was  to  pay  $300  to  Eliza,  wife  of  the  insured,  if 
surviving.  On  August  15,  1904,  Henry  Stiver  was  cut  and 
stabbed  by  Henry  Lowenstein.  The  cutting  and  stabbing 
was  without  warning  to  the  insured,  and  without  provoca- 
tion. It  occurred  on  a  public  highway  in  Muncie,  Delaware 
county,  Indiana,  while  Stiver  was  walking  from  the  home  of 
John  Langenback  to  his  own  home,  and  from  the  effects  of 
which  assault  he  died.  When  said  accident  occurred  Stiver 
was  engaged  in  no  assault  upon  Lowenstein,  nor  in  any  af- 
fray, nor  in  committing  any  unlawful  act.  The  assault 
was  entirely  without  warning  to  the  insured,  wholly  un- 
expected, unforeseen  and  accidental,  and  without  the  de- 
sign or  consent  of  decedent.  Lowenstein  was  at  the  time 
insane,  and  his  acts  were  unintentional.  The  complaint 
then  specifically  denies  that  the  death  of  the  insured  was  due 
to  any  of  the  causes  which,  by  the  terms  of  the  policy,  would 
render  the  same  void. 

A  definition  of  death  by  accidental  means,  within  the 
meaning  of  accident  policies,  has  been  clearly  enunciated  in 

the  case  of  Ripley  v.  Railway,  etc.,  Assur.  Co.  (1870), 
3.    Fed.  Gas.  No.  11,854;  2  Bigelow,  L.  and  A.  Ins.  Gas., 

738.  The  policy  in  the  case  just  cited  insured  against 
death  by  accident  while  traveling  by  public  or  private  con- 
veyance. The  insured  was  attacked  and  robbed  while  walk- 
ing from  a  certain  town,  where  he  had  disembarked  from  a 
steamboat,  to  his  home.  Death  resulted  from  the  injuries 
received  in  the  attack.  It  is  true  that  it  was  not  necessary 
to  the  decision  of  the  case  to  define  the  term  **  accidental 
death."  In  fact,  the  decision  rested  on  the  ground  that  the 
injuries  were  not  received  while  traveling,  as  prescribed  in 
the  policy,  but  the  doctrine  there  stated  has  been  generally 
followed.  The  court  said:  **The  injuries  were  effected  by 
violence,  but  was  there  any  accident?    Mr.  Webster  defines 
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'accident'  to  be  an  event  that  takes  place  without  one's  fore- 
sight or  expectation — an  event  which  proceeds  from  un- 
known cause,  or  an  unusual  effect  of  a  known  cause,  and 
therefore  not  expected;  .chance,  casualty,  contingency,  unex- 
pectedly happening  by  chance,  unexpectedly  taking  place, 
not  according  to  the  usual  course  of  things.  Perhape,  in  a 
strict  sense,  any  event  which  is  brought  about  by  design  of 
any  person  is  not  accident,  because  that  which  has  accom- 
plished the  intention  and  design,  and  is  expected,  is  a  fore- 
seen and  foreknown  result,  and  therefore  not  strictly  acci- 
dent. Yet  I  am  persuaded  this  contract  should  not  be  in- 
terpreted so  as  thus  to  limit  its  meaning,  for  the  event  took 
place  unexpectedly,  and  without  design  on  Ripley's  part 
It  was  to  him  a  casualty,  and  in  the  more  popular  and  com- 
mon acceptation  of  the  word  'accident'  if  not  in  its  precise 
meaning,  includes  any  event  which  takes  place  without  the 
foresight  or  expectation  of  the  person  acted  upon  or  affected 
by  the  event.  •  •  •  i  think  in  construing  a  policy  of 
insurance  against  accident,  issued  to  all  sorts  of  people,  a  ma- 
jority of  whom  do  not,  as  the  company  well  know,  nicely 
weigh  the  meaning  of  words  and  terms  used  in  it,  courts  are 
called  upon  to  interpret  the  contract  as  a  large  class  not 
versed  in  lexicology  are  sure  to  regard  its  terms  and  scope. 
That  which  occurs  to  them  unexpectedly  is  by  them  called 
'accident. '  The  company  fixes  the  terms  of  the  contract,  and 
are  to  be  held,  in  the  absence  of  plain  and  unequivocal  ex- 
ceptions and  provisos,  to  intend  what,  in  popular  accepta- 
tion, the  insured  party  is  likely  to  understand  by  its  terms." 
In  the  case  of  American  Accident  Co,,  etc.,  v.  Carson 
(1896),  99  Ky.  441,  36  S.  W.  169,  59  Am.  St.  473,  34  L.  R.  A. 
301,  Carson  was  shot  by  Burton  .intentionally,  but  without 
provocation  on  the  part  of  Carson  and  unforeseen  by  him. 
It  was  alleged  that  the  shooting  was  '^  wanton,  causeless,  un- 
provoked, and  unexpected"  by  Carson.  The  question  arose 
on  a  demurrer  to  the  complaint.    It  is  said  in  the  syllabus: 
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'*If,  as  to  the  person  injured,  the  injury  was  unforeseen,  un- 
expected, not  brought  about  through  his  agency,  designedly, 
or  was  without  his  foresight,  or  was  a  casualty  or  mishap  not 
intended  to  befall  him,  then  the  occurrence  is  accidental,  and 
the  injury  one  inflicted  by  accidental  means  within  the  mean- 
ing of  such  policy." 

The  case  of  Lovelace  v.  Travelers  Protective  Assn.,  etc, 
(1894),  126  Mo.  104,  28  S.  W.  877,  47  Am.  St.  638,  30  L.  R. 
A.  209,  was  very  similar  in  its  facts  to  the  case  at  bar.  In 
that  case  the  insured,  who  was  a  guest  at  a  hotel,  was  shot 
and  killed  while  engaged  in  a  fight  caused  by  his  trying  to 
eject  from  the  office  of  such  hotel  an  unruly  and  boisterous 
person  who  was  creating  a  disturbance.  The  guest  was  not 
requested  or  authorized  by  the  proprietor  of  the  hotel  to  eject 
the  unruly  one.  The  court  held  that  the  death  of  the  in- 
sured was  accidental  within  the  meaning  of  the  policy. 

For  further  cases  supporting  the  doctrine  as  to  what  con- 
stitutes accident,  see.  Supreme  Cou7icil,  etc,  v.  Oarrigus 
(1885),  104  Ind.  133,  54  Am.  Rep.  298;  Warner  v.  United 
States,  etc.,  Accident  Assn.  (1893),  8  Utah  431,  32  Pac.  696; 
Richards  v.  Travelers  Ins.  Co.  (1891),  89  Cal.  170,  26  Pac. 
762,  23  Am.  St.  455;  Accident  Ins.  Co.,  etc.,  v.  Bennett 
(1891),  90  Tenn.  256,  16  S.  W.  723,  25  Am.  St.  685;  Hutch- 
craft's  Executor  v.  Travelers  Ins.  Co.  (1888),  87  Ky.  300,  8 
S.  W.  570,  12  Am.  St.  484;  Fidelity  &  Casualty  Co.  v.  John- 
son (1894),  72  Miss.  333,  17  South.  2,  30  L.  R.  A.  206;  Rail- 
way  Officials,  etc.,  Assn.  v.  Drummond  (1898),  56  Neb.  235, 
76  N.  W.  562;  1  Am.  and  Eng.  Ency.  Law  (2d  ed.),  294, 
and  notes. 

The  averments  of  the  complaint  allege  an  event  clearly 
coming  within  the  rule  just  stated.  It  is  averred  that  the 
insured  was  stabbed  by  an  insane  person  while  he,  the  in- 
sured, was  on  a  public  highway,  on  his  way  from  a  neigh- 
bor's premises  to  his  own  home;  that  the  stabbing,  from 
which  death  resulted,  was  without  provocation,  and  wholly 
Vol.  42—41 
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unexpected  and  unforeseen  by  the  deceased.  These  facts  are 
sufScient  to  withstand  the  demurrer. 

The  objection  is  also  made  that  the  complaint  does  not 
show  that  the  alleged  waiver  by  appellant  of  proof  by 

4,  appellee  of  the  insured's  death  occurred  within  the 
time  when,  according  to  the  terms  of  the  policy,  such 
proof  should  have  been  made.  ( 

The  policy  provides  that  notice  of  sickness,  injury  or 
death,  for  which  a  claim  is  to  be  made  under  such  policy, 
shall  be  given  in  writing,  to  the  auditor  at  the  home  office, 
Benton  Harbor,  Michigan,  with  full  particulars.  Fail- 
ure to  give  such  notice  within  ten  days  from  the  date  of 
the  injury  invalidated  all  claims  under  the  policy.  Further, 
unless  affirmative  and  final  proofs,  containing  answers  under 
oath  to  questions  in  blank  furnished  by  the  association,  were 
sent  to  the  association  within  two  months  from  the  date  of 
the  death  of  the  insured,  all  claims  based  thereon  should  be 
forfeited. 

The  complaint  alleges  that  within  ten  days  after  the  death 
of  the  insured,  on  or  before  August  25,  1904,  appellee  gave 
to  appellant's  auditor  at  said  home  office  notice  and  proof  of 
such  death ;  that,  though  requested  to  do  so  by  appellee,  ap- 
pellant ** wholly  and  absolutely  failed"  to  furnish  blanks  for 
the  required  final  proof.  Appellant  does  not  challenge  the 
sufficiency  of  the  notice  given,  nor  contend  that  it  was  not 
given  in  time.  By  the  terms  of  the  policy  final  proof  of  the 
death  of  assured  was  required  within  two  months  after 
his  death,  but  this  duty  depended  upon  a  prior  condition  to 
be  performed  by  appellant,  namely,  to  furnish  the  proper 
blanks  for  such  proof.  Consequently,  if  appellant  should 
sec  fit  to  refuse  or  neglect  to  supply  such  blanks  within  the 
stipulated  time  after  receiving  due  notice  and  proof  of  the 
particulars  of  the  death,  it  has  waived  the  right  to  insist 
upon  the  final  proof  as  a  condition  precedent  to  a  right  to 
recover  on  the  policy.     Covenant  Mut.  Benefit  Assn.,  etc.. 
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V.  Spies  (1885),  114  lU.  463,  2  N.  E.  482;  National  Masonic, 
etc.,  Asm.  v.  Seed  (1900),  95  111.  App.  43;  Dial  v.  VaUey 
Mut  Life  Assn.,  etc.  (1888),  29  S.  C.  560,  8  S.  E.  27;  Pray 
V.  Life  Indemnity,  etc.,  Co.  (1897),  104  Iowa  114,  73  N.  W. 
485;  McClure  v.  Supreme  Lodge,  etc,  (1899),  41  Hun,  App. 
Div.,  131,  59  N.  Y.  Supp.  764;  Meagher  v.  Life  Union 
(1892),  65  Hun  354,  20  N.  Y.  Supp.  247;  Kerr,  Insurance, 
§205,  p.  606;  4  Cooley,  Briefs  on  Ins.,  3516. 

A  fair  construction  of  the  averments  of  the  complaint  is 
that  by  faiUnpr  to  supply  blanks  for  the  proper  verified 
final  proof  waiver  was  made  from  the  time  the  notice  of 
death  was  received.  The  allegations,  therefore,  were  sufS- 
cient.  Railway,  etc.,  Assn.  v.  Armstrong  (1899),  22  Ind. 
App.  406. 

Appellant  further  insists  that  judgment  should  have  been 
rendered  for  it  upon  the  answers  to  interrogatories  returned 
by  the  jury.  The  complete  list  of  the  interrogatories,  with 
the  answers  thereto,  has  not  been  set  out  in  the  brief,  but  only 
such  as  are  deemed  sufficient  to  support  this  contention. 
They  are,  in  substance,  that  just  prior  to  the  injury  com- 
plained of  decedent  pushed  Lowenstein  from  the  premises 
of  one  Langenbach;  that  when  in  the  highway  Lowenstein 
said  to  decedent:  ''I  am  on  the  public  road.  Now  I  am 
ready  for  you.  Come  out  now;"  that  decedent  replied: 
"All  right,**  and  went  out;  that  Mary  Langenbach,  at  the 
time,  said:  ** Don't  strike  him ;"  that  decedent  received  his 
death  wound  while  in  the  public  highway,  immediately  upon 
leaving  the  Langenbach  premises;  that  Lowenstein,  at  the 
time,  was  insane. 

It  is  well  settled  in  this  State  that  the  answers  to  the  in- 
terrogatories will  override  the  general  verdict  only  when 
the  two  are  so  antagonistic  that  both  cannot  stand. 

5.     Union  Traction  Co.  v.  Barnett  (1903),  31  Ind.  App. 

467;  American  Tin-Plate  Co.  v.  Williams  (1902),  30 

Ind.  App.  46;  Indianapolis  St.  R.  Co.  v.  Walton  (1902),  29 
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Ind.  App.  368;  Chi<^ago,  etc.,  R.  Co.  v.  Leachman  (1903), 
161  Ind.  512;  Wright  v.  Chicago,  etc.,  B.  Co.  (1903),  160 
Ind.  583. 

The  answers  do  not  show  any  such  contradiction.    They 

do  not  show  that  at  the  time  of  the  injury  decedent  was 

committing  an  assault  and  battery  upon  Lowenstein. 

6.  It  is  not  shown  whether  the  exclamation  ** don't  strike 
him"  was  directed  to  Stiver  or  Lowenstein.  Grant- 
ing that  Stiver  did  commit  an  assault  and  battery  upon 
Lowenstein  by  ejecting  him  from  the  Langenbach  premises, 
there  is  nothing  to  show  that  he  expected,  or  had  reason  to 
expect,  any  serious  result  from  the  act.  It  is  reasonable  to 
presume  that  a  fatal  termination  to  the  quarrel  was  entirely 
unforeseen  by  decedent. 

In  the  case  of  Lovelace  v.  Travelers  Protective  Assn.,  etc., 
supra,  the  court  said:  ** There  is  no  proof  that  Graves  [the 
one  who  killed  Lovelace]  exhibited  a  weapon,  or  made  any 
remarks  indicating  a  purpose  to  shoot,  before  tjie  aflfray. 
The  mere  fact  that  Lovelace  engaged  in,  or  brought  on,  a 
fight  in  the  manner  described,  did  not,  of  itself,  indicate 
that  he  sought  death,  or  had  reason  to  expect  it  as  a  conse- 
quence of  his  action." 

The  answers  returned  by  the  jury  are  not  inconsistent 
with  the  general  verdict,  which  must  have  rested  upon  the 
jury's  fmding  that  the  death  of  Stiver  was  an  accident  within 
the  meaning  of  the  policy. 

Finally,  it  is  urged  that  there  was  reversible  error  by  the 
trial  court  in  that  appellee's  request  for  answers  to  inter- 
rogatories was  submitted,  probably  inadvertently,  to 

7.  the  jury  along  with  the  interrogatories.     It  has  been 
decided  that,  unless  an  exception  is  reserved  to  such 

an  act  in  the  trial  court,  no  question  is  presented  for  con- 
sideration on  appeal.  M.  S.  Huey  Co.  v.  Johnston  (1905), 
164  Ind.  489.  The  record  does  not  disclose  that  any  excep- 
tion was  reserved  thereto  in  the  court  below.  Therefore  it 
is  not  before  us  for  consideration. 
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No  reversible  error  by  the  trial  court  has  been  presented. 
Judgment  affirmed. 
Comstock,  J.,  concurs  in  the  conclusion. 
Boby,  C.  J.,  absent. 


City  of  Greenfield  v.  Black, 

[No.  5,945.    Filed  November  26,  1907.    Rehearing  denied  March  13, 
1908.    Transfer  denied  December  17,  1908.] 

1.  Municipal  CoBPORATiONS.-^flfecrefari/  of  City  Board  of  Health, 
— Contracts  with  City. — ^The  secretary  of  a  city  board  of  health 
Is  a  city  officer  within  the  meaning  of  S3539  Bums  1901,  13104 
R.  S.  1881,  inhibiting  city  officers  from  being  parties  to  contracts 
with  such  cities,    p.  647.  • 

2  CoNTBACTS. — Express, — Implied, — Municipal  Corporations, — 0/- 
ficers.—'TlxQ  statute  (§3539  Bums  1901,  §3104  R.  S.  1881),  mak- 
ing void  all  contracts  between  cities  and  their  officers,  affiles  to 
all  contracts — express  and  implied,    p.  647. 

3.  Same. — City  Officers  with  City, — Statutes, — Emergencies, — Ex- 
ceptions,— ^A  contract  between  a  city  and  the  secretary  of  the  city 
board  of  health  to  care  for  a  smallpox  epidemic  cannot  l>e  sus- 
tained on  the  ground  that  such  an  emergency  existed  as  would 
constitute  an  exception  to  the  statute  (§3539  Bums  1901,  §3104 
R.  S.  1881,  rendering  void  all  contracts  between  cities  and  their 
officers),  where  it  appeared  that  there  were  other  physicians  who 
might  have  been  obtained,    p.  648. 

4.  Municipal  Corporations. — Preservation  of  Health, — Contracts, 
— Municipal  corporations  have  authority  to  take  the  necessary 
steps  to  prevent  epidemics,  but  in  order  to  contract  with  one  of 
their  officers  therefor  it  must  be  shown  that  an  urgent  neces- 
sity exists,    p.  648. 

5.  Same. — Epidemics,— Poor  Persons, — It  is  the  duty  of  cities  to 
provide  medicines  and  medical  and  other  assistance  to  the  poor 
in  cases  of  epidemics,    p.  649. 

From  Henry  Circuit  Court ;  John  M.  Morris,  Judge. 

Action  by  John  P.  Black  against  the  City  of  Greenfield.  . 
From  a  judgment  for  plaintiff,  defendant  appeals.     Be- 
versed. 

Eugene  H,  Bundy  and  William  C,  Welhorn,  for  appellant. 
M,  E.  Forkner  and  Willia7n  W,  Cookf  for  appellee. 


646  APPELLATE  COURT  OP  INDL^A, 

City  of  Greenfield  v.  Black— 42  Ind.  App.  645. 

Watson,  P.  J. — Appellee,  a  resident  of  the  city  of  Green- 
field, and  secretary  of  the  board  of  health  thereof,  sued  said 
city  for  compensation  for  services  alleged  to  have  been  ren- 
dered by  virtue  of  a  contract  vnth  said  city  during  an  epi- 
demic of  smallpox  in  the  year  1902. 

The  complaint  is  in  three  paragraphs.  The  first  alleges, 
in  substance,  that  appellee  is,  and  was  at  the  time,  a  legally 
licensed  physician ;  that  an  epidemic  of  smallpox  broke  out 
in  said  city  during  the  year  1902 ;  that  the  common  council, 
bding  duly  authorized,  contracted  with  appellee  to  treat  and 
prescribe  for  all  persons  infected  with,  or  exposed  to,  said 
disease,  at  the  rate  of  $20  per  day ;  that  appellee  performed 
such  services  for  a  period  of  seventy-on6  days,  for  which  he 
demanded  judgment  in  the  sum  of  $1,420. 

The  second  paragraph  avers,  in  substance,  the  same  facts, 
also  alleging  that  appellee's  services  were  reasonably  worth 
$20  per  day,  instead  of  averring  that  the  agreed  compensa- 
tion was  $20  per  day. 

The  third  paragraph  avers  that  said  epidemic  broke  out 
in  said  city  on  October  20,  1902 ;  that  there  was  no  hospital 
or  other  place  where  persons  infected  with  said  disease  could 
be  treated ;  that,  for  the  protection  of  the  inhabitants  of  the 
city,  and  for  the  preservation  of  the  lives  and  health  of  those 
infected,  it  was  very  urgent  that  persons  so  infected  should 
have  proper  medical  treatment ;  that  the  ordinary  physicians 
of  said  city  would  not  undertake  such  treatment,  and  that 
persons  infected  were  wholly  without  medical  aid,  unless  the 
city  authorities  provided  it ;  that  appellee  was  secretary  of 
the  board  of  health  of  said  city,  but  was  not  required  to  take 
upon  himself  the  treatment  of  such  persons ;  that  the  mayor 
and  common  council  requested  appellee  to  attend  such  per- 
sons ;  that,  by  reason  of  the  request,  he  did  so  treat  such  per- 
sons for  a  period  of  seventy-one  days ;  that  his  services  were 
worth  $20  per  day ;  that  no  part  of  said  sum  has  been  paid, 
and  the  persons  treated  are  unable  to  pay  the  same.  Judg- 
ment was.asked  in  the  sum  of  $2,000, 
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Appellant  answered:  (1)  General  denial;  (2)  that  at 
the  time  of  rendering  such  services  appellee  was  the  regularly 
elected  and  acting  secretary  of  the  city  board  of  health,  there- 
fore the  alleged  contract  was  void;  (3)  payment.  There 
was  a  trial  by  jury  and  a  verdict  for  appellee  in  the  sum  of 
$850.  Motion  for  a  new  trial  was  made,  overruled,  and 
judgment  on  the  verdict  rendered.  The  only  error  assigned 
is  the  overruling  of  the  motion  for  a  new  triaL  One  of  the 
reasons  assigned  for  a  new  trial  is  that  the  verdict  is  con- 
trary to  law. 

It  is  shown  by  the  answer,  and  by  the  proof  as  well,  that 

appeUee  was,  at  and  during  all  the  time  the  services  were 

rendered  for  which  this  action  is  brought,  the  health 

1.  officer  of  the  city  of  Greenfield.     By  §3539  Burns 
1901,  §3104  E.  S.  1881,  it  is  provided:    '*No  member 

of  the  common  council  or  other  officer  of  such  city  shall, 
either  directly  or  indirectly,  be  a  party  to  or  in  any  manner 
interested  in  any  contract  or  agreement  with  such  city  for 
any  matter,  cause,  or  thing  by  which  any  liability  or  in- 
debtedness is  in  any  way  or  manner  created  against  such 
city;  and  if  any  contract  should  be  made  in  contravention 
of  the  foregoing  provisions,  the  same  shall  be  null  and  void." 
There  can  be  no  doubt  that  the  appellee  is  an  officer  of  the 
city  within  the  meaning  of  the  statute  just  quoted.  City  of 
Ft  Wayne  v.  Rosenthal  (1881),  75  Ind.  156,  161,  39  Am. 
Rep.  127. 

The  statute  not  only  prohibits  the  making  of  contracts 

such  as  that  in  issue,  but  it  provides  that  if  made  the  same 

shall  be  void.     It  applies  to  all  contracts,  both  ex- 

2.  press  and  implied.     City  of  Brazil  v.  McBride  (1879) , 
69  Ind.  244,  250;    City  of  Ft,  Wayne  v.  Rosejithal, 

supra;  McGregor  v.  City  of  Logansport  (1881),  79  Ind.  166; 
Case  V.  Johnson  (1883),  91  Ind.  477;    Waymire  v.  Powell 
(1886),  105  Ind.  328,  331,  332;    Sloan  v.  City  of  Peoria 
(1903),106I11.  App.  151. 
But  appellee  contends  that  there  was  such  an  emergency 
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in  this  case  that  it  created  an  exception  to  the  statutory  pro- 
hibition.    In  the  case  of  Eastman  v.  State   (1887), 

3.  109  Ind.  278,  58  Am.  Rep.  400,  the  court  lays  down 
the  test  for  determining  when  such  an  emergency  ex- 
ists. It  said:  '* There  are,  perhaps,  extreme  cases  where 
exceptions  may  be  created  by  the  courts,  but  these  cases  are 
very  rare,  and  the  authority  to  create  exceptions  is  one  to 
be  exercised  with  great  delicacy.  It  can  never  be  exercised 
where  the  words  of  the  statute  are  free  from  ambiguity  and 
its  purpose  plain.  It  is-  only  where  the  necessity  is  im- 
perious, and  where  absurd  or  manifestly  unjust  consequences 
would  otherwise  certainly  result,  that  the  courts  can  create 
exceptions." 

This  case  is  similar  to  the  case  of  City  of  Ft,  Wayne  v. 
Rosenthal,  supra,  and  in  passing  on  the  question  of  emeiv 
gency  in  that  case  Judge  Wood  said:  **The  emei^ncy,  if 
it  existed  at  all,  was  such  as  called  for  inunediate  and  au- 
thoritative decision  upon  the  case  of  each  applicant.  •  •  • 
The  antagonism  between  the  appellee's  private  interest  and 
his  public  duty,  it  is  manifest,  was  very  great,  and  calculated 
to  cast  suspicion  upon  his  discharge  of  duty,  no  matter  how 
faithfully  and  conscientiously  it  was  done.  Let  it  be  under- 
stood that  such  personal  advantage  may  result  to  a  member 
of  the  board,  and  suspicion  not  only  attaches  to  his  selection 
of  those  who  may  be  served  at  public  expense,  but  it  extends 
to  and  taints  the  original  decision  and  declaration  of  the 
board  that  an  emergency  existed  which  required  the  work 
to  be  done.*" 

Whenever  a  duty  devolves  upon  the  authorities  to  supply 

medical  treatment  and  attention,  as  in  the  eases  where  the 

public  welfare  must  be  protected  or  indigent  patients 

4.  are  unable  to  procure  such  treatment  or  attention, 
the  authorities  are  empowered  to  employ  such  medical 

assistance.  But,  in  order  to  justify  the  employment  of  a 
physician,  who  is  within  the  positive  inhibition  of  a  statute, 
there  must  exist  such  an  actual  emergency  that  it  would  be 
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manifestly  unjust  to  delay  action  in  order  to  comply  with 
the  strict  requirements  of  such  statute.  And  the  right  of 
recovery,  under  such  circumstances,  is  not  to  be  extended 
beyond  the  necessities  of  the  actual  emergency.  Board,  etc, 
V.  Osburn  (1892),  4  Ind.  App.  590  i  Board,  etc.,  v.  Lomax 
(1892),  5  Ind.  App.  567;  Board,  etc,  v.  Cole  (1894),  9  Ind. 
App.  474;  Board,  etc.,  v.  Seaton  (1883),  90  Ind.  158;  Wash- 
burn V.  Board,  etc.  (1885),  104  Ind.  321,  54  Am.  Rep.  332. 

If  the  duties  of  appellee,  as  such  health  ofi&cer,  required 

him  only  to  examine  into  and  determine  whether  patients 

were  suffering  from  an  epidemic,  and  if  so  to  put  them 

5.  and  those  about  them  under  quarantine  for  the  pro- 
tection of  the  public,  and  the  treating  by  him  of  such 
patients  was  not  within  the  scope  of  his  employment,  then  it 
would  be  the  duty  of  the  city  authorities,  if  circumstances 
warranted  it,  to  employ  some  one  to  care  for  and  treat  said 
patients,  provided  they  were  indigents. 

The  evidence  shows  that  a  number  of  physicians,  who  were 
not  connected  officially  with  the  city  administration,  lived 
in  said  city,  some  of  whom,  doubtless,  could  have  been  em- 
ployed to  take  charge  of  these  patients ;  that,  at  least  in  one 
instance,  appellee  voluntarily  took  charge  of  patients  when 
they  were  under  the  care  of  their  family  physician;  that 
for  the  third  time  during  the  year  1902  an  epidemic  broke 
out  in  said  city;  that  appellee  went  to  the  council  chamber 
and  notified  the  members  of  the  council  of  the  presence  of 
the  disease;  that  he  was  then  and  there  employed  to  look 
after  and  care  for  these  patients,  after  having  made  little 
or  no  effort  to  employ  some  one,  not  an  officer  of  the  city, 
to  care  for  them.  Taking  the  evidence  as  a  whole,  and  tested 
by  the  cases  cited,  it  fails  to  establish  such  a  state  of  facts, 
as  to  the  existence  of  an  emergency  for  the  employment  of 
the  appellee,  as  to  justify  a  recovery. 

The  judgment  of  the  trial  court  is,  therefore,  reversed, 
with  directions  to  sustain  appellant's  motion  for  a  new  trial. 
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State,  ex  rel.  Carter,  v.  Spencer  et  al. 

[No.  6,576.    Filed  December  18,  1908.1 

1.  PuBADiNG. — Counterclaim, — Nature  of. — ^A  counterclaim,  to  be 
sufficient  on  demurrer,  must  arise  out  of  the  subject-matter  upon 
which  the  complaint  is  based,  but  it  will  be  sufficient  If  th^e  is  a 
legal  connection  between  the  facts  set  forth  in  the  complaint  and 
the  counterclaim,    p.  652. 

2.  Same.  —  Counterclaim. — Attorneys^  Liens. — Anstoer. — Waiver. — 
A  counterclaim,  in  an  action  to  recover  a  fund  in  the  hands  of 
attorneys,  alleging  that  such  attorneys  by  their  services  created 
the  fund  In  question  and  that  the  sum  sought  to  be  recovered 
is  but  a  fair  compensation  for  their  services,  cannot  be  held  bad 
on  the  ground  that  such  facts  properly  constituted  an  answer, 
where  such  facts  had  been  set  up  in  an  answer  and  the  plaintiff 
had  successfully  demurred  thereto,    p.  652. 

8.  Appeal. — Harmless  Error. — Reversal. — A  reversal  will  not  be  or- 
dered because  of  a  harmless  error,    p.  662. 

From  Vanderburgh  Circuit  Court;  Louis  0.  Rasch,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Frances 
Carter,  against  John  W.  Spencer  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Affirmed. 

William  Beister,  for  appellant. 

Foster  &  Wheeler  and  Wiitenbraker  &  Luhring,  for  ap- 
pellees. 

RoBY,  J. — Appellee  John  W.  Spencer  was  appointed  by 
the  Vanderburgh  Circuit  Court  as  a  commissioner  to  sell  real 
estate  in  a  partition  proceeding  in  which  the  relatrix  was  a 
party.  The  distributive  share  of  relatrix  amounted  to 
$1,454.03.  The  real  estate  sold  was  recovered  for  Frances 
Carter,  and  a  fund  created  for  her  by  the  law  firm  of  ilen- 
zies,  Spencer  &  Brill  (of  which  John  W.  Spencer  was  a  mem- 
ber) as  the  result  of  extensive  litigation  which  they  con- 
ducted in  the  circuit  court  of  the  county  and  in  this  court 
{Phlllijjs  V.  Ilddt  [1904],  33  Ind.  App.  388),  and  they  held 
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an  equitable  lien  for  $510.16  upon  the  fund  in  the  hands  of 
the  commissioner  for  their  services.  John  W.  Spencer,  as 
commissioner,  allowed  and  paid  the  firm  of  Menzies,  Spencer 
&  Brill  the  sum  named  in  discharge  of  their  lien,  such 
amount  being  equal  to  thirty  per  cent  of  the  gross  amount 
recovered  by  said  attorneys,  and  which  per  cent  had  previ- 
ously been  determined  by  relatrix  and  the  law  firm. 

This  is  an  action  on  the  bond  of  John  W.  Spencer,  as 
commissioner,  with  the  Federal  Union  Surety  Company  as 
surety,  to  recover  the  amount  so  paid  out.  The  defendants 
filed  separate  answers  at  different  times,  designated  as  para- 
graphs one,  two  and  three.  The  third  paragraph  set  up  the 
history  of  the  transaction  with  particularity,  and  was  in- 
tended to  constitute  a  special  plea  of  payment.  To  these 
paragraphs  of  answer  the  plaintiff  demurred,  and  the  court 
sustained  the  demurrer.  Upon  application  John  R.  Brill 
and  Gustavus  V.  Menzies  became  parties  defendant,  and, 
with  Spencer  and  the  surety  company,  filed  a  counterclaim 
against  the  relatrix,  in  which  they  allege  their  employment 
and  services  in  the  case  (which  was  the  contest  of  a  will), 
the  order  of  sale  of  the  property,  the  appointment  of  Spen- 
cer as  commissioner,  and  the  filing  of  an  attorney's  lien  for 
a  reasonable  fee  upon  the  fund  which  they  created.  Judg- 
ment is  prayed  in  the  cross-complaint  for  $510.16,  and  an 
order  asked  directing  the  commissioner  to  pay  the  defend- 
ants. A  demurrer  to  the  cross-complaint  was  overruled, 
and  the  cause  was  tried  by  the  court.  The  court  found  the 
facts  substantially  as  stated,  upon  which  it  considered  and 
adjudged  that  the  relatrix  take  nothing  on  the  complaint, 
and  that  the  money  due  cross-complainants  having  already 
been  paid  that  they  take  nothing  on  their  cross-complaint. 

The  only  alleged  error  relied  upon  for  reversal  by  appel- 
lant is  the  overruling  of  the  demurrer  to  the  counterclaim. 
The  appellees  assign  cross-error  in  the  sustaining  of  de- 
murrers to  their  third  paragraph  of  answer. 

A  counterclaim  which  does  not  arise  out  of,  or  is  not  con- 
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nected  with,  the  subject-matter  upun  which  the  complaint  is 
based  is  bad  on  demurrer  for  want  of  facts,  although 

1.  the  facts  set  forth  might  have  been  a  good  defense  if 
pleaded  by  way  of  answer.    Stoner  v.  Swift  (1905), 

164  Ind.  652,  654;  Miller  v.  Roberts  (1886),  106  Ind.  63. 
It  is  suflScient,  however,  that  there  is  a  legal  connection  be- 
tween the  counterclaim  and  the  transaction  out  of  which  the 
original  action  arose.  Standley  v.  Northwestern,  etc.,  Ins. 
Co.  (1884),  95  Ind.  254;  Excelsior  Clay  Works  v.  DeCamp 
(1907),  40  Ind.  App.  26.  Whether  the  facts  stated  in  ap- 
^  pellees'    counterclaim    were    matters   to    have    been 

2.  pleaded  in  an  answer  (Lupton  v.  Taylor  [1907],  39 
Ind.  App.  412),  need  not  be  determined.     Such  facts 

were  answered,  and  a  demurrer  to  the  answer  sustained. 
Having  secured  a^  order  of  the  trial  court  sustaining  a  de- 
murrer to  the  facts  pleaded  as  an  answer,  the  appellant  can- 
not now  urge  that  they  should  have  been  pleaded  as  an  an- 
swer instead  of  a  counterclaim.  McMahon  v.  McMahon 
(1895),  142  Ind.  110;  Carter  v.  Carter  (1905),  35  Ind.  App. 
73,  77.  The  decision  of  the  trial  court  was  in  favor  of  the 
appellant  upon  the  counterclaim.  Appellant's  assignment 
is  therefore  based  upon  what  was  at  most  a  harmless 

3.  error  (Tucker  v.  Roach  [1894],  139  Ind.  275;  Guthrie 
V.  Carpenter  [1904],  162  Ind.  417),  and  a  reversal  is 

therefore  not  allowable. 

Consideration  of  the  cross-errors  assigned  by  appellees  is 
expressly  waived. 

Judgment  affirmed. 
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Southern  Indiana  Loan  &  Savings  Institution 
V.  Roberts  et  al. 

[No.  6,490.    Filed  December  18,  1908.] 

1.  Contracts. — Mortgages, — Frauds,  Statute  of. — ^A  mere  agree- 
ment by  a  third  person  to  pay  the  mortgage  debt  of  another  is 
within  the  statute  of  frauds  (§7462  Bums  1908,  §4904  R.  S.  1881) ; 
but  where  a  grantee  agrees,  as  a  part  of  the  purchase  price,  to 
pay  a  mortgage  indebtedness,  such  agreement  is  not  within  such 
statute,    p.  654. 

2.  Same. — Frauds,  Statute  of, — A  contract  to  pay  another's  debt 
made  directly  with  the  creditor,  even  though  founded  upon  a  val- 
uable consideration,  is  within  the  statute  of  frauds  ( §7462  Bums 
1908,  §4904  R.  S.  1881).    p.  655. 

3.  Pleading.  —  Complaint.  —  Contracts.  —  Consideration. — ^A  com- 
plaint founded  upon  an  oral  contract,  or  upon  a  written  contract 
which  does  not  import  a  consideration,  must  allege  a  legal  con- 
sideration,   p.  656. 

4.  Same. — Complaint. — Mortgages. — Assumption  of  Payment  of. — ^A 
complaint  alleging  that  certain  mortgaged  premises  were  conveyed 
by  warranty  deed  to  defendants  "who  each  assumed  to  pay  the 
mortgage  aforesaid**  does  not  show  a  personal  liability,  on  the 
part  of  such  grantees,  to  the  mortgagee,    p.  656. 

5.  Same. — Contracts. — Oral  or  Written. — Failure  to  Allege. — Pre- 
sumptions.— Upon  a  failure  to  allege  that  a  contract  was  in  writ- 
ing the  presumption  is  that  it  was  oral.    p.  656. 

From  Spencer  Circuit  Court ;  Roscoe  Kiper,  Judge. 

Suit  by  the  Southern  Indiana  Loan  &  Savings  Institution 
against  John  J.  Roberts  and  others.  Prom  a  judgment  for 
Roberts  and  another,  plaintiff  appeals.    Afflrmed. 

F.  A.  Heuring,  John  W.  Burns  and  J.  Philip  Burns,  for 
appellant. 

Ralph  E.  Roberts,  William  M.  Smith  and  William  A.  Mc- 
Cullough,  for  appellees. 

Rabb,  J. — ^The  appellant  brought  this  suit  in  the  court  be- 
low against  the  appellees,  seeking  to  foreclose  a  mortgage  on 
certain  real  estate  described,  and  also  to  recover  a  personal 
judgment  against  appellees  William  M.  Smith  and  Walter 
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J.  Jones,  who  are  alleged  to  have  been  subsequent  grantees 
from  Roberts  of  the  premises  mortgaged.  Appellee  Roberts 
suffered  a  default.  Appellees  Smith  and  Jones  answered  in 
four  paragraphs.  Appellant's  demurrer  to  the  first  and 
third  paragraphs  was  overruled  and  exception  reserved,  a 
reply  filed,  cause  submitted  to  a  jury  for  trial  upon  the  issues 
between  appellant  and  appellees  Smith  and  Jones,  and  a  ver- 
dict returned  in  favor  of  Smith  and  Jones.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  a  decree  of  fore- 
closure was  entered  in  favor  of  appellant  for  the  amount 
due  on  the  .debt  against  all  the  parties,  and  a  personal  judg- 
ment denied  appellant  as  against  Smith  and  Jones,  and 
judgment  rendered  in  their  favor  for  costs. 

From  this  judgment  an  appeal  is  taken  to  this  court,  and 
errors  assigned  upon  the  overruling  of  appellant's  demurrer 
to  the  first  and  third  paragraphs  of  the  answer  of  appellees 
Jones  and  Smith,  and  appellant's,  motion  for  a  new  trial  as 
against  them. 

The  theory  upon  which  appellant  claims  a  right  to  a  per- 
sonal judgment  against  appellees  Smith  and  Jones  is  that 
they  are  subsequent  purchasers  of  the  property,  and  that 
they  assumed  the  payment  of  the  mortgage  upon  the  prem- 
ises. 

The  statute  of  frauds  (§7462  Bums  1908,  §4904  R.  S. 

1881)  provides  that  no  action  shall  be  brought  to  charge  any 

person,  upon  any  special  promise  to  answer,  for  the 

1.  debt,  default  or  miscarriage  of  another,  unless  the 
promise,  contract  or  agreement,  or  some  memoranda 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith.  The  mortgage  debt  with  which  appel- 
lant seeks  to  charge  appellees  Smith  and  Jones  in  this  suit 
was  not  primarily  their  debt.  It  was  the  debt  of  appellee 
Roberts,  and,  in  order  to  make  a  case  against  them  of  per- 
sonal liability  for  this  debt  of  Roberts,  such  facts. must  be 
averred  in  the  complaint  and  proved  upon  the  trial  as  take 
the  case  out  of  the  operation  of  this  statute,  and  render  this 
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debt  the  debt  of  Jones  and  Smith.  It  is  the  well-settled  law 
that  where  a  conveyance  of  land  is  made,  and  the  grantee 
assumes  to  pay,  as  a  part  of  the  consideration  for  the  con- 
veyance, a  mortgage  debt  due  from  the  grantor,  the  debt  thus 
assumed  to  be  paid  is  not  the  debt  of  a  third  person  within 
the  meaning  of  th^  statute  of  frauds,  but  becomes  the  debt 
of  the  grantee,  and  he  is  personally  liable  upon  his  contract, 
whether  it  be  in  writing  or  expressed  orally.  This  doctrine 
is  announced  by  the  Supreme  Court  in  the  case  of  McDill  v. 
Ounn  (1873),  43  Ind.  315,  and  is  followed  by  a  long  line  of 
decided  cases  in  this  State. 

It  is  not  because  the  transaction  relates  to  real  estate  that 
the  contract  to  pay  the  mortgage  debt  is  taken  out  of  the 
operation  of  the*  statute  of  frauds,  but  because  the  promissor 
has,  by  his  contract  with  the  grantor  of  the  land,  agreed  to 
pay  part  of  the  price  of  the  land,  which  is  his  obligation,  to 
the  mortgagee.  The  fact  that  the  party  to  whom  he  has 
thus  agreed  to  pay  part  of  the  purchase  price  of  the  land 
happens  to  be  a  creditor  of  the  seller  is  a  matter  of  no  con- 
trolling importance.  It  is  his  own  debt  he  thus  contracts  to 
pay. 

As  we  understand  the  rule,  a  valid  promise  to  pay  an- 
other's debt  cannot  be  made  directly  with  the  creditor,  even 
though  founded  on  a  valuable  consideration,  unless  it 
2.    is  in  writing.     It  must  be  founded  on  a  valuable  con- 
sideration, and  be  in  writing,  when  made  directly  with 
the  creditor;    otherwise  it  is  squarely  within  the  statute. 
Berkshire  v.  Young  (1874),  45  Ind.  461;  Krutz  v.  Stewart 
(1876),  54  Ind.  178;  Lang  ford  v.  Freeman  (1877),  60  Ind. 
46;  McCurdy  v.  Bowes  (1883),  88  Ind.  583;  Catlett  v.  Trus- 
tees, etc.  (1878),  62  Ind.  365,  30  Am.  Rep.  197;  Hassinger  v. 
Newman  (1882),  83  Ind.  124,  43  Am.  Rep.  64;   Parker  v. 
Dillingham  (1891),  129  Ind.  542;   Lowe  v.  Turpie  (1897), 
147  Ind.  652,  37  L.  R.  A.  233;   Whitesell  v.  Heiney  (1877), 
58  Ind.  108;  29  Am.  and  Eng.  Ency.  Law  (2d  ed.)  927,  and 
eases  cited, 


656  APPELLATE  COURT  OF  INDIANA, 

Southern,  etc.,  Sav.  Inst  v.  Roberts — 42  Ind.  App.  653. 

It  is  a  well-defined  rule  of  pleading  that,  in  stating  a  right 
of  action  founded  on  an  oral  contract,  or  on  a  written  con- 
tract that  does  not  import  a  consideration,  it  is  neces- 

3.  sary  that  the  consideration  for  such  promise  be  al- 
leged in  the  complaint,  with  such  particularity  as  will 

enable  the  court  to  decide  whether  the  promise  sued  upon  is 
supported  by  a  sufficient  legal  consideration.  Wheeler  v. 
Hawkins  (1885),  101  Ind.  486;  Windell  v.  Hudso7i  (1885), 
102  Ind.  521;  Higham  v.  Harris  (1886),  108  Ind.  246; 
MetzgerY.  Franklin  Bank  (1889),  119  Ind.  359;  Louismlle, 
etc.,  R.  Co.  V.  Barnes  (1896),  16  Ind.  App.  312. 

In  this  case  all  that  the  appellant's  complaint  avers  upon 

the  subject  of  the  contract  under  which  it  claims  a  right  to 

a  personal  judgment  against  the  appellees  is  as  fol- 

4.  lows:  **That  on  September  3,  1902,  the  defendant 
John  J.  Roberts  conveyed  by  warranty  deed  the  mort- 
gaged premises  to  the  defendants  William  M.  Smith  and 
Walter  J.  Jones,  who  each  assumed  to  pay  the  mortgage 
aforesaid.*'  It  does  not  aver  that  the  promise  to  pay  Rob- 
erts's mortgage  note  was  in  writing,  or  that  it  was  included 

in  the  terms  of  the  deed  under  which  the  parties  took 

5.  title  to  the  premises.    It  avers  as  one  distinct  fact 
that  the  property  was  conveyed  to  Jones  and  Smith, 

and  as  another  distinct  fact,  not  necessarily  relating  to  the 
conveyance  to  Jones  and  Smith  in  any  manner,  that  they 
(Jones  and  Smith)  "assumed,"  which  means  nothing  more 
than  that  they  ** promised"  to  pay  Roberts's  debt.  It  is  to 
be  inferred  that  the  contract  was  oral,  because  it  is  not 
averred  to  have  been  in  writing.  It  is  to  be  inferred  that  it 
was  not  included  in  the  deed  by  which  Jones  and  Smith  ac- 
quired title,  for  had  it  been  it  would  necessarily  have  been 
evidenced  by  writing,  and  the  deed,  or  a  copy,  would  have 
been  a  necessary  part  of  the  complaint.  The  averments  of 
the  complaint  amoiuit  to  nothing  more  than  a  bald  assertion 
of  an  oral  agreement,  with  some  undisclosed  party,  on  the 
part  of  Jones  and  Smith  to  pay  Roberts's  debt,  and,  for 
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aught  that  appears  in  the  averments  of  the  complaint,  the 
promise  to  pay  the  Roberts  mortgage  may  have  been  made 
long  after  the  conveyance  of  the  land  to  Jones  and  Smith, 
and  without  any  consideration  vjrhatever;  and  it  may  have 
been  made  to  the  creditors  themselves,  and  not  to  Roberts 
in  consideration  of  the  sale  of  the  land. 

In  every  case  that  has  come  to  our  attention,  in  which 
the  right  to  enforce  an  oral  contract  to  pay  a  mortgage  debt 
made  by  a  purchaser  of  the  mortgaged  premises  has  been 
upheld,  the  complaint  has  averred  facts  showing  that  the 
assumption  of  the  debt  was  a  part  of  the  consideration  of 
the  sale  of  the  land.  Appellees  have  not  set  out  in  the  com- 
plaint what  the  consideration  was,  so  that  the  court  could 
say  that  the  contract  was  not  within  the  statute  of  frauds. 

The  complaint  was  clearly  insufScient  to  authorize  a  per- 
sonal judgment  against  appellees.  This  being  so,  any  ruling 
made  by  the  court  on  the  demurrer  to  the  answer  or  motion 
for  a  new  trial  was  harmless.    Judgment  aflSrmed. 

Watson,  C.  J.,  not  participating.     Roby,  J.,  dissenting. 


Menzie  v.  City  of  Greensburg  et  al. 

[No.  6,756.    Filed  July  2, 1908.    Rehearing  denied  December  18, 1908.] 

1.  Pleading. — Complaint, — Municipal  Corporations, — Seicers, — Ex- 
tras,— Where  two  paragrai)hs  of  a  complaint  to  enjoin  a  city  from 
paying  for  a  sewer  improvement  differed  only  in  the  fact  that 
one  alleged  that  the  city  was  threatening  to  pay  for  certain 
extras,  and  the  court  sustained  a  demurrer  to  the  second  and 
overruled  it  as  to  the  first,  no  harmful  error  was  committed, 
since  the  payment  of  extras  was  not  a  jurisdictional  fact.    p.  666. 

2.  Municipal  Corporations. — Sewer  Assessments, — Collateral  At- 
tack.— A  suit  to  enjoin  a  city  from  paying  for  a  sewer  improve- 
ment constitutes  a  collateral  attack  uixni  the  proceeding  for  the 
construction  of  such  sewer,    p.  666. 

3.  Same. — Sewer  Improvement  Contracts. — Execution. — Jurisdic- 
tion,— The  manner  of  accepting  bids  and  of  letting  a  contract  for 
the  construction  of  a  sewer  improvement  is  of  an  administrative 
and  not  a  jurisdictional  nature;  but  the  giving  of  notice  for  bids 
is  jurisdictional,    p.  667. 

Vol.  42—42 
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4.  Municipal  Cobporations.  —  Setter  Improvement  Contracts, — 
Execution, — Where  the  successful  bidders  for  a  street  improve- 
ment signed  the  contract  therefor  and  delivered  same  'to  the  city 
and  delivered  therewith  their  bond  to  secure  the  performance 
thereof,  which  bond  was  not  formally  approved  by  the  city  coun- 
cil, and  the  improvement  was  made  under  the  direction  of  the 
council,  the  Irregularity  was  not  a  Jurisdictional  defect,  and  there 
being  no  fraud,  an  enforceable  contract  is  shown,    p.  667. 

6.  Same. — Sewer  Contracts, — .Assessments, — Acquiescence, — In  func- 
tion.— ^A  property  owner  who  stands  by  and,  without  objection, 
permits  a  sewer  contractor  to  construct  a  sewer  system  cannot 
be  heard  to  complain  of  non-Jurisdictional  defects  in  the  pro- 
ceedings, when  assessed  to  pay  therefor,    p.  669. 

Prom  Decatur  Circuit  Court ;  Marshall  Hackery  Judge. 

Suit  by  (Jeorge  Menzie  against  the  City  of  Greensburg  and 
others.  Prom  a  judgment  for  defendants,  plaintiflE  appeals. 
Affirmed. 

Ooddard  &  Craig,  for  appellant. 

Horace  C.  Skillman  and  Davison  Wilson,  for  appellees. 

CoMSTOCK,  J. — Appellant  brought  this  suit  in  the  Decatur 
Circuit  Court  to  enjoin  the  city  of  Greensburg  from  levying 
an  assessment  for  a  sanitary  G^ewer  improvement,  the  mem- 
bers of  the  common  council  from  making,  approving  and 
confirming  an  assessment  roll  for  said  improvement,  the  city 
clerk  from  certifying  the  assessment  roll  to  the  city  treas- 
urer, and  the  city  treasurer  from  collecting  the  assessment. 

The  amended  complaint  was  in  two  paragraphs.  A  sep- 
arate and  several  demurrer  for  want  of  facts  filed  by  the 
defendants  to  each  paragraph  was  overruled  as  to  the  first 
and  sustained  as  to  the  second. 

Said  first  paragraph  alleges,  in  substance,  that  the  plain- 
tiff is,  and  had  been  for  thirty  years  past,  a  citizen,  voter, 
taxpayer  and  freeholder  residing:  in  the  city  of  Greensburg, 
Indiana,  and  for  the  past  ten  years  had  owned  and  still  owns 
certain  real  estate  in  said  city,  bordering  and  abutting  along 
and  upon  Broadway,  »  street  of  said  city ;  that  defendants 
Elder,  Hart,  Voprel,  Robison,  Hornung  and  Miller  are,  and 
have  been  for  some  months  last  past,  the  duly  qualified  and 
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a: ting  members  of  the  common  council  of  said  city;  that 
defendant  Thompson  has  been  for  two  years  last  past  the 
qualified  and  acting  mayor  of  said  city,  that  defendant  Ep- 
stein has  been  for  twelve  months  last  past  the  duly  qualified 
and  acting  clerk  of  said  city,  and  defendant  Welsh  is  the 
duly  qualified  and  acting  treasurer  of  said  city;  that  on 
May  10,  1905,  at  a  special  session  of  the  common  council  of 
said  city,  a  resolution  was  adopted  whereby  a  general  sani- 
tary sewer  improvement  was  found  to  be  expedient  and  of 
public  utility  for  said  city  and  the  inhabitants  thereof ;  that 
said  council,  by  said  resolution,  determined  the  district  to  be 
included  in  said  proposed  improvement ;  that  the  real  estate 
of  plaintiff  herein  borders  upon  and  along  said  proposed 
improvement,  and  is  contained  within  said  district;  that  said 
council  caused  to  be  published  a  notice  of  the  passage  of 
said  resolution,  and  on  the  same  day  it  was  passed  and  ap- 
proved by  the  council  it  was  examined  and  approved  by  the 
mayor  of  said  city,  and  the  plans,  specifications,  maps  and 
profiles  for  said  improvement,  and  the  estimated  cost  thereof 
were  adopted  by  said  city ;  that  thereafter,  on  June  1,  1905, 
at  a  special  session  of  said  council,  it  heard  remonstrances 
of  persons  interested  in  said  improvement,  and  on  the  same 
day  said  resolution  was  adopted  the  plans,  specifications, 
maps  and  profiles  for  said  sewer  were  readopted,  the  clerk 
was  instructed  to  advertise  for  bids  for  the  construction  of 
the  same,  and  June  27,  1905,  was  set  for  the  opening  of  bids 
for  its  construction ;  that  on  said  date,  at  a  special  session 
of  said  common  council,  bids  were  received  for  the  construc- 
tion of  said  sewer,  said  bids  were  tabulated,  and  said  council 
awarded  the  contract  for  said  sanitary  sewer  at  $93,226.45 
to  Pulse  &  Porter ;  that  said  Pulse  and  the  Porters  are  de- 
fendants herein;  that  said  city  did  not  on  June  27,  1905, 
nor  at  any  time  thereafter,  by  motion,  resolution,  order  or 
ordinance,  direct  or  authorize  its  mayor,  city  clerk,  or  any 
other  officer,  committee  or  person  to  enter  into  and  execute 
to  the  successful  bidder  a  written  contract ;  that  on  August 
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— ,  1905,  said  Thompson,  as  mayor,  and  Bert  Morgan  signed 
an  instrument  in  writing,  without  any  authority  from  the 
common  council  of  said  city,  long  after  the  award  as  afore- 
said; that  said  pretended  contract  was  signed  by  Pulse  & 
Porter;  that  on  June  29,  1905,  said  Pulse  &  Porter,  as  prin- 
cipals, and  the  Federal  Union  Surety  Company,  as  surety, 
signed  a  pretended  bond  for  the  faithful  execution  of  said 
pretended  contract,  which  said  contract  and  bond  are  set 
out  in  haec  verba. 

Said  agreement  recites  that  it  is  made  and  entered  into 
by  and  between  the  city  of  Greensburg,  of  the  first  part,  and 
Will  C.  Pulse,  Alexander  Porter  and  William  Porter,  under 
the  firm  name  and  style  of  Pulse  &  Porter,  party  of  the 
second  part;  that  said  second  party  contracts  with  said 
first  party  to  construct,  erect  and  complete  for  said  city  a 
sanitary  sewer  system,  consisting  of  a  sanitary  disposal  plant 
and  all  mains  and  branches,  to  furnish  all  material  and  per- 
form aU  labor  necessary  to  complete  said  system  according  to 
the  specifications  hereto  attached  and  made  a  part  of  the 
contract,  and  in  accordance  with  maps,  plans  and  profiles 
now  on  file  in  the  oflSce  of  the  city  civil  engineer  and  in  the 
oSice  of  the  city  clerk,  which  maps,  plans  and  profiles  are 
made  a  part  hereof  by  reference,  and  so  taken  as  though  they 
were  attached  hereto ;  that  said  second  party  shaU  also  fur- 
nish aU  material,  perform  said  labor,  and  complete  said  sys- 
tem in  accordance  with  the  resolution  passed  and  approved 
by  the  common  council  of  said  city  on  May  10,  1905,  and 

readopted  on day  of , 

1905,  in  compliance  with  an  act  of  the  General  Assem- 
bly of  the  State  of  Indiana,  entitled,  **aii  act  concern- 
ing municipal  corporations,''  approved  March  6,  1905 
(Acts  1905,  p.  219,  §3462  et  seq.  Bums  1905),  and  to 
the  approval  and  acceptance  by  the  common  council  of 
said  city;  that  said  first  party  agrees  to  pay  said  sec- 
ond party,  for  the  faithful  fulfilment  of  the  conditions 
of  the  contract,  the  sum  of  $19,645  for  the  construction  of 
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that  part  of  said  system  known  as  the  sewage  disposal  plant, 
and  for  the  completion  of  the  mains  and  branches  according 
to  the  true  intent  thereof  and  as  shown  by  said  specifications, 
plans,  maps,  profiles  and  resolutions,  made  a  part  of  the 
agreement  and  marked  exhibit  C ;  that  should  the  first  party 
require  in  writing  any  additional  work  or  material  in  the 
construction  of  said  system,  other  than  is  shown  in  said 
resolution,  specifications,  plans,  maps  and  profiles,  then  said 
second  party  shall  do  and  perform  said  additional  work  and 
labor,  and  fumi^sh  such  additional  material  as  may  be  di- 
rected, at  the  rate  specified  in  said  schedule  of  prices  marked 
exhibit  C ;  that  if  it  be  deemed  advisable  or  necessary  by  said 
first  party,  in  the  proper  construction  of  said  sewerage  sys- 
tem, to  ipake  changes  in  the  plans  thereof  which  will  lessen 
the  amount  of  material  to  be  furnished,  then  in  such  event 
said  first  party  shall  so  direct  in  writing,  and  said  second 
party  shall  deduct  from  said  consideration  such  amount 
thereof  at  the  rate  specified  in  said  exhibit  C ;  that  said  sec- 
ond party  agrees  that  the  work  shall  be  completed  on  or  be- 
fore December  1,  1906,  and  that  it  will  at  all  times  guard 
said  work  and  take  such  reasonable  precautions  as  will  pre- 
vent injury  to  person  and  property,  and  that  it  will  save 
said  city  free  and  harmless  from  all  liability  for  any  dam- 
ages that  may  occur  through  any  fault  or  negligence  on  its 
part ;  that  it  will  pay  for  all  materials  used  therein  and  all 
work  and  labor  furnished,  and  save  said  party  free  from  all 
liability  that  may  be  occasioned  by  its  failure  so  to  do,  and 
from  any  and  all  liens  of  any  kind  whatever ;  that,  upon  the 
completion  of  the  sewerage  system,  according  to  the  intent 
and  meaning  of  the  agreement,  said  first  party  will  at  once, 
as  required  by  the  laws  of  the  State  of  Indiana  governing 
the  construction  of  sewers  in  municipalities,  assess  the  cost 
of  the  construction  of  said  sewerage  system  upon  the  prop- 
erty aflFected  thereby,  and  when  the  same  shall  have  been 
done  and  performed  in  accordance  with  the  provisions  of  the 
act  of  1905,  supra,  will  prepare  and  turn  over  to  the  second 
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party  bonds  bearing  interest  at  a  rate  not  to  exceed  six  per 
cent  per  annum,  payable  semiannually,  for  the  cost  of  the 
construction  of  said  sewerage  system,  as  provided  therein; 
that  as  the  construction  of  the  mains  and  branches  of  said 
sewerage  system  shall  progress,  and  while  the  trench  is  open 
in  front  of  the  property  of  any  property  owner  of  said  city, 
second  party  agrees  to  bring  the  inlet  of  said  sewer  up  to  the 
grade  desired  by  the  property  owner,  at  and  for  the  price 
of  twenty  cents  per  lineal  foot;  that  no  such  inlet  will  be  so 
brought  to  grade  at  such  time  unless  so  required  by  the  prop- 
erty owner  and  upon  such  terms  as  to  payment  therefor  as 
may  be  agreed  upon  by  said  property  owner  and  said  con- 
tractor. 

Then  follow  plans  and  speciifications  referred  to  in  said 
paragraph,  and  a  bond  for  $49,000  to  the  city  of  Greensburg, 
executed  by  Pulse  &  Porter  ^s  principals  and  the  Federal 
Union  Surety  Company  as  surety. 

The  complaint  further  alleges  that  said  city  never  ap- 
proved said  pretended  bond  for  the  faithful  performance 
and  execution  of  said  contemplated  improvement,  nor  has 
said  city  authorized  any  one  of  its  oflScers  to  approve  the 
same,  nor  has  any  of  its  ofScers  attempted  to  approve  said 
pretended  bond ;  that  said  bond  mentioned  herein  is  attached 
to  said  pretended  contract,  and  is  in  the  office  of  the  mayor 
of  said  city;  that  said  Pulse  &  Porter  never  entered  into  any 
written  contract  with  said  city  for  the  construction  of  said 
sewer,  and  that  no  written  contract  with  said  city  was  ever 
entered  into  for  its  construction ;  that  none  was  ever  author- 
ized by  said  city ;  that  no  officer  was  ever  authorized  or  em- 
powered to  enter  into  a  contract  in  favor  of  said  city,  and 
none  was  ever  ratified  by  said  city;  that  no  bond  for  the 
faithful  execution  of  the  work,  or  contract  for  the  con- 
struction of  said  sewer,  was  ever  filed  with  and  approved 
by  the  common  council  of  said  city,  and  there  is  none  now 
approved  by  said  city  coimcil;  that  since  June  27,  1905, 
said  Pulse  &  Porter  have  been  engaged  in  the  construction 
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of,  and  claim  to  have  completed,  a  sanitary  sewer  for  said 
city  upon  and  along  the  line  of  improvement  as  hereinbefore 
set  out,  and  are  claiming  and  maintaining  that  said  city 
ought  to  accept  said  sewer,  make  an  assessment  roll,  turn 
the  same  over  to  the  city  treasurer,  and  that  he  proceed  to 
collect  the  assessment  for  the  same  from  the  property  own- 
ers along  the  line  of  said  sewer ;  that  unless  restrained  said 
common  council,  by  the  vote  of  said  Elder,  Hart  and  Vogel, 
together  with  the  vote  of  the  mayor,  will  accept  said  sewer, 
and  cause  to  be  made  out  an  assessment  roll  of  all  of  the 
abutting  property  owners,  will  order  said  assessment  to  be 
paid  by  them,  turn  the  same  over  to  the  city  treasurer,  and 
it  will  become  a  lien  and  cloud  upon  the  property  of  the 
plaintiff  herein  in  a  large  amount,  to  wit,  $200,  and  said 
treasurer  and  said  Pulse  &  Porter  wiU  proceed  to  collect 
said  assessment,  and,  unless  enjoined,  the  same  wiU  work 
great  and  irreparable  injury  to  this  plaintiff;  that  this 
plaintiff  has  at  all  times  resisted  this  improvement,  and  at 
no  time  has  stood  by  and  acquiesced  in  the  construction  of 
the  same,  but  protested  against  the  completion  of  the  work. 
It  appears  from  the  evidence  that  on  May  10,  1905,  the 
common  council  of  the  city  of  Qreensburg,  being  a  city  of 
the  fifth  class,  resolved:  *'It  being  deemed  necessary  that  a 
sanitary  sewerage  system  should  be  constructed  for  said  city 
of  Greensburg,  which,  from  its  size  and  character,  is  not 
only  intended  and  adapted  for  use  of  property  holders  whose 
property  abuts  on  the  line  of  such  sewer,  but  is  also  intended 
and  adapted  for  receiving  sewage  from  collateral  drains  al- 
ready constructed,  or  which  may  be  constructed  in  the 
future,  the  same  is  hereby  ordered  as  follows,  to  wit:  A 
complete  sewage  disposal  plant  to  be  located  upon  the  fol- 
lowing described  real  estate  [describing  certain  real  estate 
in  said  city].**  The  description  of  the  sewerage  improve- 
ment covers  more  than  twenty-five  pages  of  tjrpewritten 
matter,  and  sets  out  such  matters  and  things  as  are  required 
by  the  law  governing  the  making  of  such  improvements. 
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Notice  was  given  of  the  time  and  place  of  hearing  by  prop- 
erty owners  along  the  proposed  improvement,  and  of  the 
passage  of  the  declaratory  resolution.  The  council  adopted 
and  placed  on  file  in  the  city  engineer's  office,  and  in  the 
office  of  the  city  clerk,  maps,  plans,  profiles  and  specifications 
for  such  improvement,  and  the  manner  in  which  said  sewer- 
age system  should  be  constructed,  caused  the  proper  notice  of 
their  acts  to  be  published,  as  provided  by  law,  and  extended 
to  and  gave  to  property  holders  or  persons  interested  an 
opportunity  to  be  heard  in  the  matter.  It  caused  to  be  pub- 
lished, as  required  by  law,  notice  of  advertisement  for  bids 
for  making  said  improvement.  Bids  were  received  from 
contractors  from  two  or  three  states.  A  bid  in  writing  was 
signed  by  Pulse  &  Porter,  and  contained,  among  other  things, 
an  offer  to  make  said  improvement,  according  to  tke  plans, 
maps,  profiles,  specifications  and  the  declaratory  resolution 
as  hereinbefore  mentioned,  to  the  satisfaction  of  said  coun- 
cil, and  to  furnish  all  material  and  perform  all  labor  at  uid 
for  the  price  stipulated.  The  contract  was  awarded  by  the 
common  council  to  said  Pulse  &  Porter. 

Afterward  a  written  contract  was  prepared  and  presented 
to  Pulse  &  Porter,  who  signed  it  and  returned  it  to  the  clerk 
of  said  city  with  a  bond  attached,  also  signed  by  them  as 
principals  and  the  Federal  Union  Surety  Company  as  sure- 
ty, in  the  sum  of  $49,000,  conditioned  for  the  faithful  per- 
formance of  said  contract.  The  contract  contained  a  copy 
of  the  specifications  and  so  much  of  said  written  bid  as  set 
forth  in  detail  the  price  to  be  paid  for  such  improvement. 
It  also  referred  to  the  aforesaid  declaratory  resolution,  plans, 
maps  and  profiles,  and  by  reference  thereto  made  them  a  part 
thereof.  These  were  the  same  plans,  specifications,  maps  and 
profiles  'that  had  been  formerly  adopted  by  said  council  and 
placed  on  file  in  the  offices  of  said  engineer  and  said  cleric. 

Pulse  &  Porter,  having  signed  said  contract,  executed  a 
bond  and  turned  the  same  over  to  the  city,  and  the  city,  hav- 
ing taken  and  kept  possession  of  them,  in  good  faith  relying 
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upon  the  validity  of  the  proceedings  thereof,  commenced 
the  construction  of  said  improvement.  They  employed  la- 
bor, purchased  material,  and  prosecuted  said  work  contin- 
uously from  the  latter  part  of  August,  1905,  until  the  latter 
part  of  November,  1906,  when  the  same  was  completed,  and 
they  expended  in  the  making  of  said  improvement,  for  labor 
and  material,  a  considerable  sum  of  money. 

During  all  of  said  time  said  city,  through  its  proper  offi- 
cers, was  employing  and  paying  inspectors,  superintendents 
and  engineers,  who  were  upon  the  work,  continuously  super- 
vising and  directing  the  same.  Said  council  had  actual 
know^ledge  of  and  was  acting  upon  said  contract,  and  at  a 
regular  meeting  thereof  in  May,  1906,  said  contract  was  read 
and  discussed  in  open  council,  and  appellees  Pulse  &  Porter 
constructed  said  sewer  according  to  the  terms  and  conditions 
of  the  aforementioned  contract,  declaratory  resolution,  maps, 
plans,  profiles  and  specifications.  During  this  time  appel- 
lant was  a  resident  of  said  city,  and  the  owner  of  and  resid- 
ing in  property  located  on  South  Broadway,  a  public 
thoroughfare  of  said  city,  and  saw  and  knew  said  improve- 
ment was  being  made  by  Pulse  &  Porter.  He  saw  them  lay 
the  sewer  in  said  street  in  front  of  his  house  sometime  in 
August,  1905.  He  stood  by  while  said  improvement  was  be- 
ing made,  but  gave  no  notice,  verbal  or  otherwise,  to  Pulse 
&  Porter,  or  to  said  city,  or  to  any  one  that  he  had  any  objec- 
tions to  said  improvement,  that  there  was  any  invalidity 
in  the  proceedings  thereof,  that  he  would  contest  any  assess- 
ment that  might  be  made  against  his  property  by  reason 
thereof,  or  that  he  was  opposing  or  would  oppose  said  im- 
provement or  any  assessment  of  benefits  that  might  be  made 
or  occasioned  thereby.  Nineteen  miles  of  sewer-pipe  were 
laid  in  the  streets  of  said  city  and  a  sewage  disposal  plant 
erected  at  a  cost  of  many  thousands  of  dollars.  Two  months 
after  the  entire  work  was  completed,  appellant  filed  a  suit 
in  the  circuit  court,  declaring  the  entire  proceedings  void, 
and  asking  that  the  city  be  enjoined  from  making  any  assess- 
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ment.  He  alleged  in  his  complaint  that  he  did  not  stand  by 
and  aequiesce  in  said  improvement,  and  that  he  resisted  the 
same;  but  on  the  witness-stand  he  oflEered  no  testimony  to 
support  said  averment.  The  records  of  said  city  show  no 
entry  authorizing  a  contract-  for  the  construction  of  said 
sewer,  nor  any  record  of  the  approval  of  a  bond  by  said  city 
for  the  faithful  performance  of  any  contract  for  its  construc- 
tion. 

Substantially  the  difference  between  the  first  and  second 
paragraphs  of  the  complaint  is  that  the  second  paragraph  al- 
leged that  a  sum  for  extra  work,  performed  at  the 

1.  request  of  the  city  engineers,  was  about  to  be  added 
to  the  amount  due  the  contractors.    The  question  of 

the  allowance  for  extras  was  not  jurisdictional,  and  could  not 
be  tried  in  the  suit  at  bar.  So  that  appellant  was  not  in- 
jured by  the  ruling  on  the  demurrer  thereto. 

The  cause  was  put  at  issue,  evidence  heard,  and  a  finding 
by  the  court  that  the  plaintiff  take  nothing  by  his  suit. 

Errors  relied  upon  are  the  action  of  the  court  in  sustain- 
ing the  several  demurrers  to  the  second  paragraph  of  the 
complaint,  in  overruling  the  demurrer  to  the  second  para- 
graph of  the  several  answers,  and  in  overruling  appellant's 
motion  for  a  new  trial.  But  the-  controlling  question  pre- 
sented by  the  various  assignments  of  error,  and  briefly  stated, 
is  whether  this  suit  is  a  collateral  attack  upon  jurisdictional 
or  administrative  steps  taken  by  the  city  council  in  the  pro- 
ceeding in  question. 

In  support  of  the  judgment  of  the  court  below  it  is  in- 
sisted by  appellees  that  this  suit  is  a  collateral  attack  upcm 
the  proceeding  of  a  corporation,  and  that  only  de- 

2,  fects  or  irregularities  aifecting  the  jurisdiction  can 
be  made  available.    It  is  a  collateral  attack.     Mo 

Eneney  v.  Town  of  Stillivan  (1890),  125  Ind.  407;  City  of 
Bloomington  v.  Phelps  (1898),  149  Ind.  596;  City  of  Elk- 
hart  V.  Wickmre  (1889),  121  Ind.  331;  Lux,  etc,  Stone  Co. 
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V.  Donaldson  (1904),  162  Ind.  481 ;    Casson  v.  City  of  Leba- 
non (1899),  153  Ind.  567. 

Admitting  that  the  attack  is  collateral,  it  is  claimed  by  ap- 
pellant that  all  the  steps  and  proceedings  required  by  the 
statute  to  be  had  previous  to  the  giving  of  the  final 
3.    notice  are  jurisdictional;  and  that  the  failure  to  ob- 
serve any  one  of  them  subjects  the  proceedings  to  a 
collateral  attack. 

It  is  claimed  that  the  statute  (§8959  Bums  1908,  Acts 
1905,  pp.  219,  404,  §265)  provides  that  the  contract  for  a 
municipal  improvement  shall  be  in  writing,  and  that  the 
contract  in  suit  is  invalid  because  not  in  writing,  and  there- 
fore any  lien  based  thereon  cannot  be  enforced;  that  the 
common  council  can  only  contract  by  an  order,  resolution 
or  ordinance  passed  in  the  manner  prescribed  by  statute, 
and  a  pretended  contract  entered  into  by  the  mayor  and 
clerk  of  a  city,  without  such  an  order,  resolution  or  ordi- 
nance is  null  and  void ;  that  where  the  parties  are  to  meet 
in  the  future  to  execute  a  contract,  the  award  is  not  a  con- 
tract, nor  the  entering  into  a  contract  based  upon  proposals, 
it  is  merely  the  acceptance  of  a  bid,  and  does  not  constitute 
a  contract;  that  the  acceptance  of  a  bid  by  the  common 
council  was  not  the  execution  of  a  contract,  because  it  was 
expressly  stated  in  the  bid  that  the  contract  should  be  en- 
tered into  within  five  days,  and  the  act  of  1905,  supra,  pro- 
vides that  after  the  award  is  made  a  written  contract  shall 
be  entered  into. 

Upon  the  record,  the  question  then  is  whether  the  failure 
of  the  common  council  formally  to  direct  the  approval  of  the 
bond  was  a  jurisdictional  defect.     In  the  case  of  Zorn 
4..  V.  Warren-Scharf,  etc.,  Paving  Co,  (1908),  ante,  213, 
this  court  says:      **It  is  settled  that  *the  manner 
of    accepting   or   rejecting   bids,    and    of    letting   a   con- 
tract, is  purely  administrative  in  character,  depending  en- 
tirely upon  the  discretion  of  the  common  council.    Platt^r 
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V.  Board,  etc,  [1885],  103  Ind.  360.'  Boss  v.  Stackkouse 
[1888],  114  Ind.  200.  But  the  question  of  notice  inviting 
proposals  for  the  work  is  jurisdictional  Boss  v.  Stackkouse, 
supra,  and  cases  there  cited." 

In  Boss  V.  Stackkouse,  supra,  it  is  said:  "The  matter  of 
accepting  or  rejecting  bids,  and  of  letting  the  contract,  is 
purely  administrative  in  character,  depending  entirely  upon 
the  discretion  of  the  common  council"  Citing  Platter  v. 
Board,  etc.,  supra, 

Edwards  v.  Cooper  (1907),  168  Ind.  54,  was  a  suit  for 
the  foreclosure  of  a  sewer  assessment  against  certain  real 
estate.  In  the  course  of  the  opinion,  at  page  65,  the  court 
say:  **It  is  further  to  be  recollected,  as  the  Supreme  Court 
of  the  United  States  had  occasion  to  point  out  (Hibben  v. 
Smitk  [1903],  191  U.  S.  310,  24  Sup.  Ct.  88,  48  L.  Ed.  195), 
that  assessments  for  public  improvements,  under  the  practice 
as  it  exists  in  Indiana,  are  in  the  nature  of  judgments. 
When,  therefore,  we  have  before  us  a  case  like  this,  in  which 
the  validity  of  an  assessment  is  collaterally  questioned,  and 
it  can  be  really  said  that  the  extent  of  the  power  has  been 
left  so  elastic  as  to  call  upon  the  tribunal  to  determine  its 
authority  in  a  particular  instance,  we  are  of  the  opinion 
that,  so  long  as  there  remains  color  of  authority  to  proceed, 
the  decision  of  such  tribunal  upon  the  extent  of  the  power 
to  modify  is  so  far  of  a  jurisdictional  nature  that  the  courts 
are  not  at  liberty,  in  the  absence  of  fraud,  to  overthrow  the 
decision  on  collateral  attack."  The  opinion  also  quotes,  at 
page  70,  from  the  opinion  of  Wilson  v.  Simmons  (1896),  89 
Me.  242,  254,  36  Atl.  380:  **  *  ** Generally  speaking,  it  is 
the  difference  between  substance  and  form,  between  void 
and  voidable,  or  between  void  action  and  imperfect  action. 
Error  or  nullity  goes  to  the  foundations,  and  discovers  that 
the  proceedings  have  nothing  to  stand  upon,  while  irregular- 
ity denotes  that  the  court  was  acting  within  its  jurisdiction, 
but  failed  to  consummate  its  work  in  all  respects  according 
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to  the  required  forms.  The  one  applies  to  matters  which 
are  contrary  to  law,  the  other  to  matters  which  are  contrary 
to  the  practice  authorized  by  law.  One  relates  more  to  the 
act,  the  other  to  the  manner  of  it.  It  may  be  stated  as  a 
general  rule,  that  in  doubtful  cases  the  courts  incline  to  treat 
defects  in  legal  proceedings  as  irregularities  rather  than  as 
nullities."  It  may  be  added  that,  in  the  class  of  cases  to 
which  the  one  at  bar  belongs,  if  the  defect  is  not  plainly 
jurisdictional  but  relates  to  form  rather  than  substance,  the 
question  whether  it  shall  be  deemed  an  irregularity  or  ren- 
der action  a  nullity  must  be  determined  mainly  by  consid- 
erations of  justice  towards  the  parties  to  be  affected.  ^  It  is 
thoroughly  settled  that  irregularities  will  not  vitiate  an  as- 
sessment on  collateral  attack,  and  this  doctrine  has  even 
been  extended  to  irregularities  in  what  has  been  termed  the 
acquiring  of  jurisdiction.*'  Citing  Ross  v.  Stackhouse, 
supra;  McEneney  v.  Town  of  Sullivan,  supra;  Barber  As- 
phalt Pav.  Co.  V.  Edgerton  (1890),  125  Ind.  455;  Brown  v. 
Central  Bermudez  Co.  (1904),  162  Ind.  452. 

Pulse  &  Porter  signed  the  written  proposal  and  contract, 
and  submitted  with  it  the  bond.  In  doing  this  they  did 
what  was  required  of  them  by  §8959,  supra.  For  a  failure 
to  perform  the  work  according  to  the  plans  and  specifica- 
tions the  bond  could  have  been  enforced  against  them.  No 
fraud  is  charged  or  shown.  The  declaratory  resolution 
adopted,  the  notice  given,  the  proposal,  plans  and  specifica- 
tions submitted,  the  bond  executed  and  approved  in  accord- 
ance with  the  plans  and  specifications,  all  show  that  the  con- 
tract was  entered  into  in  fact,  if  not  in  form. 

But  there  is  another  reason  why  appellant  should  not  suc- 
ceed in  this  action.     The  complaint  alleges  *Hhat  this  plain- 
tiff has  at  all  times  resisted  said  improvement,  and  at 
5.    no  time  stood  by  and  acquiesced  in  the  eonstmction 
of  the  same,  but  protested  against  the  completion  vS 
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said  work."  Said  Pulse  &  Porter,  in  their  answer  to  said 
complaint,  say,  in  substance,  that  said  appellant  was,  dur- 
ing all  of  said  time,  a  resident  of  said  city,  and  that  he  saw 
and  well  knew  that  said  improvement  was  being  made,  and 
that  benefits  therefor  would  be  assessed  against  said  real 
estate  described  in  said  complaint ;  that  he  stood  by  during 
the  making  of  said  improvement,  but,  prior  to  the  com- 
mencement of  said  action,  gave  no  notice  to  appellees  that 
said  contract  or  bond  or  any  of.  said  proceedings  were  irregu- 
lar or  illegal,  nor  did  he  ever,  before  said  time,  give  notice 
that  he  would  contest  the  validity  of  any  assessment  of  bene- 
fits to  his  said  real  estate;  ''that,  before  the  commencement 
of  this  action,  a  large  number  of  the  real  estate  owners  of 
said  city  had  connected  with  said  sewer  so  constructed  by 
said  defendants,  and  were  and  are  draining  their  said  real 
estate  into  said  sewer,  and  thus  said  property  owners  are 
now  receiving  benefits  from  said  sewer."  Said  defendants 
further  say  that  said  city  authorized  said  property  owners 
to  tap  said  sewer,  and,  by  its  common  council,  appointed  an 
officer  to  inspect  the  manner  of  so  doing,  all  of  which  was 
done  before  the  commencement  of  this  suit. 

The  failure  to  make  objection  to  an  improvement,  £S 
against  a  contractor  who  is  acting  in  good  faith  and  under 
color  of  law,  i^  an  acquiescence  in  what  is  being  done  (Rya- 
son  V.  Dunten  [1905],  164  Ind.  85;  Matthews  v.  Murchison 
[1883],  17  Fed.  760),  and  such  person  will  be  denied  an  in- 
junction to  prevent  the  enforcement  of  an  assessment.  Ross 
V.  Stackhouse,  supra:  Busenbark  v.  Clemenis  (1899),  22 
Ind.  App.  557;  Boswell  v.  City  of  Marion  (1907),  40  Ind. 
App.  289,  and  cases  cited;  Liebole  v.  Traster  (1908),  41 
Ind.  App.  278. 

We  are  not  to  be  understood  as  intimating  that  a  failure 
to  take  steps  to  arrest  an  improvement  would  preclude  the 
making  of  a  defense,  where  the  defect  was  jurisdictional,  nor 
that  ^P  estoppel  could  not  arise  where  the  property  owner 


NOVEMBER  TERM,  1908.  671 


National  Surety  Co.  t\  Foster  Lumber  *Co. — 42  Ind.  App.  G71. 

does  not  acquiesce  in  the  construction  of  the  improvement, 
but,  on  the  contrary,  enters  his  protest  thereto. 

Judgment  affirmed. 

Myers,  J.,  did  not  participate. 

Roby,  J.,  absent. 


National  Surety  Company  v.  Foster  Lumber 

Company. 

[No.  6^19.    Filed  July  1,  1908.    Rehearing  denied  October  15,  1908. 
Transfer  denied  December  18,  1908.] 

1.  (Contracts. — Building. — Bonds. — Rights  of  Third  Persons. — 
Sureties  on  a  bond  given  by  a  contractor  stipulating  that  such 
contractor  shall  ''pay  all  the  cost  of  all  labor  and  of  all  materials 
♦  *  ♦  and  protect  [the  owners]  by  paying  all  the  cost  ♦  ♦  ♦ 
of  all  materials  used  in  and  labor  done  on,  in  .and  about  said 
buildings"  are  liable  in  an  action  by  a  person  furnishing  mate- 
rials used  In  such  buildings,  although  such  bond  further  stipu- 
lated that  before  payment  was  made  to  the  contractor  he  should 
furnish  a  certificate  from  the  architect  and  from  the  building 
committee  that  the  building  was  completed,  and  from  the  proper 
officer,  that  no  liens  had  been  filed  thereon,    p.  673. 

2.  Same.  —  Provisions.  —  Benefit  of  Third  Persons.  —  Motives. — 
Where  a  bond  given  to  secure  the  performance  of  a  building  con- 
tract expressly  provides  that  the  contractor  shall  pay  for  the 
materials  used,  the  motives  of  the  parties,  in  making* such  con- 
tract, cannot  control  the  rights  of  those  furnishing  such  mate- 
rials,   p.  674. 

3.  Same.— BtfiZ({<n(7. — Trustees  of  State  Normal  School.—The  Board 
of  Trustees  of  the  Indiana  State  Normal  School  is  authorized 
(§6692  Bums  1908,  §4548  R.  S.  1881)  to  execute  a  contract  re- 
quiring the  contractor  for  a  building  to  pay  for  the  materials 
used,  and  to  require  a  bond  therefor,    p.  G74. 

From  Superior  Court  of  Marion  County  (68,867) ;  Vin- 
son Carter,  Judge. 

Action  by  the  Foster  Lumber  Company  against  the  Na- 
tional Surety  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 
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Taylor,  Woods  &  Willson,  for  appellant. 

Joseph  W.  Hutchinson  and  WiUiam  A,  Ketcham,  for  ap- 
pellee. 

A.  O.  Cavins  and  Paul  N.  Bogart,  amici  curiae. 
•  RoBY,  J. — Action  by  appellee.     Special  finding  of  facts, 
conclusions  of  law  thereon,  and  judgment  in  accordance 
therewith  against  the  appellant  for  $1,193.51  and  costs. 

The  overruling  of  the  demurrers  for  want  of  facts  to  the 
complaint  and  the  correctness  of  the  court's  first  conclusion 
of  law  are  assigned,  as  errors. 

The  court  found  that  the  Board  of  Trustees  of  the  In- 
diana State  Normal  School,  being  duly  authorized  to  do  so, 
was,  prior  to  March  31,  1904,  making  certain  improTements 
upon  property  owned  by  the  State  in  connection  with  said 
school,  and  entered  into  a  contract  in  relation  thereto  with 
Harrison  B.  Walter.  The  contract  is  set  out  in  extenso  in 
the  findings,  and  is  to  the  effect  that  said  Walter  will,  before 
February  1,  1905,  furnish  the  material,  work  and  labor 
for,  and  erect,  furnish,  complete  and  deliver  to  said  board, 
a  new  three-story  school  building,  according  to  certain  plans 
and  specifications  to  the  acceptance  of  said  board  and  its 
architect,  in  consideration  of  $44,820,  to  be  paid  on  esti- 
mates, fifteen  per  cent  of  each  estimate  to  be  retained  until 
the  completion  of  the  building.  It  was  provided  that  before 
any  payment  was  made  a  certificate  should  be  obtained  from 
the  architect  and  building  committee  that  they  considered 
said  payment  properly  due,  and  also  a  certificate  from  the 
oflfice  where  mechanics'  liens  are  filed,  signed  by  the  proper 
officer,  to  the  effect  that  said  building  is  at  the  time  free 
from  all  liens,  and  before  final  payment  is  made  a  written 
and  duly  signed  statement  shall  be  obtained  from  each  per- 
son who  furnished  materials  for  said  building  that  the  same 
have  been  fully  paid  for;  that  the  contractor  shall  provide 
at  his  own  proper  cost  and  charges  all  manner  of  material 
and  labor,  scaffolding,  implements,  moulds,  models  and  cart- 
age of  every  description  for  the  due  performance  of  the  sev- 
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eral  kinds  of  work.  Other  provisions  are  not  regarded  as 
relevant  to  the  present  controversy.  Concurrently  with  the 
execution  of  said  contract  the  appellant,  with  said  Walter, 
executed  a  bond  in  the  sum  of  $20,000,  the  conditions  of 
which  were  that 

**  Whereas  said  Harrison  B.  Walter  has  this  day  entered 
into  a  contract  in  writing  with  the  Board  of  Trustees  of 
the  Indiana  State  Normal  School  to  erect  [describing 
building] ,  to  the  full  satisfaction  and  acceptance  of  said 
board  of  trustees  and  architects,  and  pay  all  the  cost  of 
all  labor  and  of  all  materials  and  all  other  cost^  and 
damage,  etc.  Now  should  said  Harrison  B.  Walter  erect, 
*  *  *  within  the  time  therein  specified,  *  *  *  and 
save  and  protect  and  indemnify  said  board  of  trustees 
from  all  loss  and  expense  of  any  and  every  kind  on  ac- 
count of  such  building,  by  paying  all  the  cost  of  excavat- 
ing therefor  and  of  all  materials  used  in  and  labor  done 
on,  in  and  about  said  building,  •  •  •  and  in  every 
way  comply  with  and  fulfil  the  terms  of  the  contract  on 
his  part,  then  this  obligation  shall  be  void  and  of  no 
effect,  else  to  remain  in  full  force.*' 

Such  contractor  invited  from  appellee  a  proposition  to 
furnish  certain  materials  described  in  the  bill  of  particulars, 
which  proposition  was  accepted  by  him  and  said  materials, 
with  the  knowledge  of  said  board  of  trustees,  furnished  for 
and  used  in  making  said  improvement.  The  price  agreed 
upon  was  $1,280.76,  of  which  sum  $1,193.51  is  due  and  un- 
paid, payment  having  been  demanded  from  appellant  be- 
fore suit  was  brought. 

The  first  conclusion  of  law  was  that  appellee  is  entitled 

to  recover  said  sum.     The  question  for  decision  is  thus  stated 

by  the  appellant:     **The  only  question  to  be  decided 

1.  in  this  case  is:  Was  the  primary  intention  of  the 
parties  to  the  contract  in  suit  to  benefit  laborers  and 
material  men?"  This  court  has  recently  construed  con- 
tracts containing  language  substantially  like  that  before 
set  out  as  between  parties  sustaining  the  relation  to  each 
other  which  is  sustained  by  the  appellant  and  appellee  here- 
VoL.  42—43 
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in.  The  conclusion  reached  was  adverse  to  the  appellant's 
contention.     Ochs  v.  3f.  »/.  Carnahan  Co,  (1908),  ante,  157. 

There  is  no  ambiguity  as  to  the  undertaking  of  the  con- 
tractor to  pay  for  labor  and  material.  The  concluding  stipu- 
lation of  the  contract  was  that  final  settlement  could  not  be 
insisted  upon  until  the  contractor  had  produced  written 
evidence  that  he  had  paid  for  such  material  and  labor.  An 
express  stipulation  for  such  payment  is  contained  in  the 
bond  which  suflBciently  shows  the  mutual  intent.  Closson  v. 
Billman  (1904),  161  Ind.  610;  Brown  v.  Markland  (1899), 
22  Ind.  App.  652;  Young  v.  Young  (1899),  21  Ind.  App. 
509;  American  Surety  Co,  v.  Lauber  (1899),  22  Ind.  App. 
326;  Moore  v.  Smith  (1902),  29  Ind.  App.  503.  The  facts 
found  bring  the  case  within  the  statement  contained  in  the 
concluding  paragraph  of  Greenfield  Lumber,  etc.,  Co,  v. 
Parker  (1902),  159  Ind.  571. 

The  motive  which  led  to  the  insertion  of  the  stipulation 

may  have  been  one  thing  or  another.    The  intention  of  the 

parties  is  determinable  from  the  terms  of  the  con- 

2.  tract,  and  an  agreement  between  two  persons,  by 
which  one  of  them  undertakes  to  pay  money  to  a  third, 

is  a  promise  for  the  benefit  of  the  third  person  and  enforci- 
ble  by  him.  McCoy  v.  McCoy  (1903),  32  Ind.  App.  38, 102 
Am.  St.  223;  Foster  v.  Leininger  (1904),  33  Ind.  App.  669; 
Russell  V.  Pittsbtirgh,  etc.,  R.  Co.  (1901),  157  Ind.  305,  55 
L.  R.  A.  253,  87  Am.  St.  214. 

The  board  of  trustees  had  authority  to  make  the  contract 

and  take  the  bond.    Acts  1903,  pp.  361,  373;   §6692  Bums 

1908,  §4548  R.  S.  1881 ;  Williams  v.  Markla^xd  (1896), 

3.  15  Ind.  App.  669,  672;  American  Surety  Co.  v.  Lau- 
ber, supra;    Hines  v.   Consolidated  Coal,  etc.,  Co. 

(1902),29Ind.  App.  563. 
Judgment  affirmed. 
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Green  et  al.  v.  Felton  et  al. 

[No.  6,114.    Filed  March  31,  1906.    Rehearing  denied  June  5,  1908. 
Transfer  denied  December  18,  1908.] 

1.  Ck)BPOBATioNs. — By-Laws. — Adoption  of, — 'Notice, — Corporations 
have  power  to  adopt  by-laws;  and  the  by-laws  themselyes  con- 
stitute, as  to  all  stockholders,  suffld^t  notice  of  their  adoption, 
p.  680. 

2.  Same. — Offioera, — Salaries, — Directors  of  a  corporation,  while 
performing  duties  pertaining  to  their  office,  are  not  entitled  to  any 
compensation,  in  the  absence  of  an  express  agreement  therefor, 
p.  681. 

3.  Same. — Offlcers, — Salaries. — ^The  salaries  of  officers  of  a  corpo- 
ration may  be  fixed  in  the  by-laws  by  the  stockholders;  and  di- 
rectors cannot  fix  their  own  salaries,  unless  expressly  authorized 
so  to  do  by  the  charter  or  by  the  stockholders,    p.  681. 

4.  Same.— Fraud. — Rights  of  Minority  Stockholders,— Minority 
stockholders,  where  they  have  been  injured,  have  the  right  to 
sue,  on  behalf  of  the  corporation,  in  cases  of  fraud,  conspiracy 
and  ultra  vires  acts  of  the  directors,    p.  681. 

5.  Same.  —  Constitution.  —  Amendments,  —  Reasonableness.  —  The 
courts  have  no  power  to  pass  upon  the  reasonableness  of  an 
amendment  to  the  constitution  of  a  voluntary  corporation,  giving 
the  directors  the  right  to  fix  their  own  salaries,  as  well  as  the 
salaries  of  the  secretary  and  treasurer,    p.  682. 

6.  Same, — By-Laws, — Amendment, — Vote  Requisite, — Where  the 
charter  of  a  corporation  provides  that  it  "may  be  amended  by  a 
vote  of  two-thirds  at  any  regular  or  special  meeting  of  the  com- 
pany," a  majority  of  those  present,  though  a  minority  of  the 
stockholders,  may  amend  such  charter,    p.  683. 

7.  Same. — By-Laws. — Power  of  Courts  Over, — Fraud. — Courts,  in 
the  absence  of  fraud  or  illegality,  have  no  power  to  pass  upon  the 
reasonableness  of  by-laws,  contracts,  agreements  or  allowances 
of  a  corporation,    p.  685. 

8.  Same. — Fraud, — Salaries. — Equity  may  Interfere  to  restrain  di- 
rectors from  appropriating  the  assets  of  a  corporation  to  the  pay- 
ment of  their  salaries,  thus  reducing  the  corporation  to  insolv; 
ency.    p.  685. 

9  Same. — Salaries, — Directors. — Minority  Stockholders. — ^The  sal- 
aries fixed  by  the  board  of  directors  for  themselves  and  the  presi- 
dent thereof  are  voidable  at  the  option  of  dissenting  stockholders, 
where  injustice  or  oppression  amounting  to  fraud  is  shown,     p.  686, 
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10.  GoRPosATioNB. — Rcceivers. — Injustice. — Receiyers  for  corpora- 
tions are  demandable  In  cases  of  actual  wrong,  Injustice  and  in- 
Jury  in  the  management  of  their  affairs,    p.  686. 

11.  Tbial. — Special  Findings, — Ofjlce  of. — ^The  office  of  a  special 
ending  is  to  determine  the  facts  upon  which  the  Judgment  may 
rest,  and  if  the  facts  necessary  are  not  found,  the  Judgment  will 
fall.    p.  686. 

12.  CoBPosATioNS. — Minority  Stockholders. — Recovery  of  Money 
Due  to  Corporation. — Where  the  proof  fails  to  show  any  fraud, 
conspiracy,  mismanagement  or  conversion  of  the  funds  of  a  corpo- 
ration, by  its  directors,  in  the  payment  of  salaries  to  themselTes, 
there  can  be  no  recovery  by  the  minority  stockholders  for  the 
benefit  of  the  corporation,    p.  687. 

Prom  Rush  Circuit  Court;  Will  M.  Sparks,  Judge. 

Suit  by  Chester  P.  Pelton  and  others  against  Thomas  M. 
Green  and  others.  Prom  a  decree  for  plaintiffs,  defendants 
appeal.    Reversed. 

Watson,  Titsworth  &  Oreen  and  Smith,  Cambem  &  Smith, 
for  appellants. 

/.  D.  Megee,  J.  H.  Kiplinger  and  Z>.  W.  McKee,  for  ap- 
pellees. 

CoMSTOGK,  J. — Appellees  were  plaintiffs  and  appellants 
were  defendants  below.  The  complaint  was  in  one  para- 
graph, and  alleged,  in  substance,  that  the  People's  Natural 
Oas  Company  is  a  corporatioil,  of  which  defendants  became 
directors  on  August  1,  1899;  that  the  capital  stock  is  di- 
vided into  198  shares  of  $100  each,  the  defendants  owning 
112  shares  and  plaintiffs  ten  or  more  shares;  that  defend- 
ants conspired  together  for  the  purpose  of  defrauding  the 
other  stockholders  and  rendering  the  stock  worthless,  while 
electing  themselves  directors,  by  obtaining  possession  of  all 
the  books  and  papers  of  the  corporation,  by  fraudulently 
appropriating  to  their  own  use  money  of  the  corporation  that 
was  not  due  or  owing  to  them,  by  fraudulently  increasing 
their  salaries  as  directors,  on  August  5,  1901,  from  $75, 
to  $200  per  year,  by  fraudulently  reelecting  themselves 
directors  on  August  4,  1902,  and  fixing  their  salaries 
at  $200  per  year,   by  fraudulently  reelecting  themselves 
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directors  on  August  3,  1903,  and  fixing  their  salaries  at  $400 
per  year  and  free  gas,  which  respective  sums  were  greatly 
in  excess  of  the  value  of  their  services,  by  failing  and  refus- 
ing to  dig  any  wells,  thereby  rendering  plaintiffs'  stock 
worthless,  by  taking  all  of  the  income  of  said  corporation 
derived  from  the  sale  of  gas  and  illegally  converting  the 
same  to  their  own  use,  and  by  refusing  to  keep  said  gas- 
plant  in  good  repair  and  to  furnish  an  adequate  supply  of 
gas.  The  complaint  asks  that  a  receiver  be  appointed  for 
the  corporation,  with  instructions  to  take  charge  thereof  and 
drill  enough  wells  to  supply  the  customers  of  the  company 
with  gas,  and  that  defendants  be  required  to  pay  such  sums 
as  may  be  found  due  from  each  of  them  on  account  of  moneys 
of  said  corporation  which  were  unlawfully  taken  by  them, 
and  for  the  gas  used  by  each  of  them.  Defendants  answered 
in  four  paragraphs.  -The  second  being  a  general  denial.  A 
demurrer  for  want  of  facts  was  sustained  to  the  first,  third 
and  fourth  paragraphs  of  answer. 

The  court  made  a  special  finding  of  facts,  substantially  as 
follows:  The  People's  Natural  Qas  Company  was  organized 
August  5,  1890.  On  the  11th  5ay  of  the  same  month  the 
stockholders  duly  passed  the  following  by-laws:  *'The  sec- 
retary, treasurer  and  directors  shall  receive  such  compensa- 
tion for  services  rendered  as  shall  be  equitable  and  just.'' 
**This  constitution,  except  the  provision  for  increasing  the 
schedule  of  prices  to  consumers,  may  be  amended  by  a  vote 
of  two-thirds  at  any  regular  or  special  meeting  of  the  com- 
pany, provided:  That  notice  of  said  special  meeting  has 
been  posted  in  the  office  of  the  secretary  at  least  three  weeks 
before  the  same  is  held."  Afterwards,  on  August  7,  1899, 
the  stockholders  duly  passed  a  by-law  fixing  the  directors' 
salaries  at  $75  per  year.  Afterwards,  at  the  annual 
meeting  of  the  stockholders,  August  6,  1900,  the  following 
notice  was  given:  ''Notice  is  hereby  given  that  a  special 
meeting  of  the  People's  Natural  Gas  Company  will  be  held 
at  the  office  of  the  company,  223  Morgan  street,  Rushville, 
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Indiana,  on  Monday  evening,  Angnst  27,  1900,  at  7:30 
o'clock  p.  m.,  for  the  purpose  of  voting  on  the  following 
amendment  to  section  one,  article  eighteen,  of  the  constitu- 
tion: 'The  secretary,  treasurer  and  directors  of  this  com- 
pany shall  be  entitled  to  such  compensation  for  their  services 
as  may  be  fixed  from  year  to  year  by  a  majority  vote  of  the 
board  of  directors  at  a  regular  meeting  of  the  board.'  "  On 
August  27,  1900,  the  stockholders  met  at  the  time  and  place 
specified  in  said  notice,  and  the  section  just  quoted  was 
amended  to  read  as  follows:  *'The  secretary,  treasurer  and 
directors  of  this  company  shall  be  entitled  to  such  compen- 
sation for  their  services  as  may  be  fixed  from  year  to  year 
by  a  majority  vote  of  the  board  of  directors,  at  a  regular 
meeting  of  the  board."  At  said  meeting  only  eighty-nine 
and  one-half  shares  were  represented,  all  of  which  were  voted 
for  said  amendment,  and  no  stockholder^  other  than  the  mem- 
bers of  the  board  of  directors,  was  present.  On  August  5, 
1901,  at  the  annual  meeting  of  the  stockholders,  the  defend- 
ants were  duly  elected  directors,  and  on  the  same  da^'  said 
directors  fixed  the  compensation  of  each  of  the  directors  at 
$200  per  year.  Each  received  $200  for  his  services  for  the 
year  ending  August  5, 1902,  and  at  the  annual  meeting  of  the 
stockholders  on  August  4,  1902,  all  were  duly  reelected  di- 
rectors of  said  company,  and  each  was  paid  $200  for  his 
services  for  the  year  ending  August  6,  1903,  and  on  August 
3,  1903,  they  were  again  duly  reelected  directors  of  said 
company.  On  October  25, 1903,  said  directors  held  a  regular 
meeting  of  said  board  at  the  oflBce  of  the  company,  and  fixed 
the  compensation  of  each  director  at  $400  per  year  and  free 
gas  in  his  dwelling-house  for  the  year  ending  August  3,  1904. 
All  of  said  by-laws  and  amendments  thereto  were  duly  re- 
corded on  the  proper  record  book  of  said  company.  Each 
director  was  paid  and  he  received  the  sum  of  $200  on  Oc- 
tober 25,  1903,  and  on  December  21,  1903,  each  received  a 
further  sum  of  $200,  as  and  for  his  salary  as  director  for  the 
year  ending  August  3,  1904, 
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The  value  of  gas  used  by  the  directors  for  the  year  ending 
August  1, 1904,  is  as  follows :  Thomas  M.  Green,  $64 ;  Prank 
G.  Hackleman,  $85;  William  E.  Havens,  $80;  Robei-t  A. 
Innis,  $85,  and  Alfonso  L.  Riggs,  $75. 

No  one  of  the  appellants  has  ever  been  paid  or  has  he  re- 
ceived, or  converted  to  his  use,  any  money  or  anything  be- 
longing to  said  company,  except  in  payment  of  his  salary 
as  fixed  in  the  manner  before  set  forth,  and  none  has  re- 
ceived any  money,  as  salary  or  otherwise,  since  August  3, 
1904,  and  no  money  has  been  paid  out  of  the  treasury  of 
said  company,  except  in  payment  of  legal  obligations  of  said 
company.  All  of  the  stockholders  of  said  company  had  con- 
structive notice  of  the  payment  to  said  directors  of  the  sal- 
aries before  set  forth,  and  made  no  protest  thereto  until  a 
few  days  prior  to  the  bringing  of  this  suit.  No  conspiracy 
was  ever  entered  into  by  said  defendants  to  "have  themselves 
elected  directors,  nor  was  there  any  conspiracy  of  any  kind 
ever  entered  into  by  them  for  the  purpose  of  defrauding  any 
of  the  stockholders  of  the  company,  or  for  the  purpose  of 
rendering  the  value  of  the  stock  of  said  company  less  valu- 
able. The  books  and  records  of  the  company  have  at  all 
times  been  open  to  the  inspection  of  any  stockholder,  and 
no  stockholder  has  been  prevented  from  inspecting  them. 
Said  defendants  have  not  refused  to  drill  new  wells,  but 
have  leased  new  ground  to  drill  wells,  have  drilled  enough 
wells  to  supply  their  patrons  with  a  sufficient  supply  of 
gas,  have  at  all  times  kept  the  wells,  pipe-lines  and  regular 
tors  of  said  company  in  good  condition,  and  have  furnished 
good  service  to  the  patrons  of  said  company.  When  de- 
fendants were  elected  directors  of  said  company  the  same 
was  in  debt  $3,000,  and  had  delinquent  accounts  amounting 
to  $2,603.11.  They  have  collected  said  accounts,  paid  said 
indebtedness,  paid  out  for  meters  $3,226,  for  extension  of 
lines  $4,634.97,  for  drilling  wells  $16,456.97,  for  leases 
$3,320.56,  and  have  paid  dividends  to  the  stockholders  as 
follows:    For  the  year  1901,  $7,220,  or  forty  per  cent  on 
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the  capital  stock;  for  the  year  1902,  $5,940,  or  thirty  per 
cent  on  the  capital  stock ;  for  the  year  1903,  $3,960,  or  twen- 
ty per  cent  on  the  capital  stock ;  for  the  year  1904,  $5,940, 
or  thirty  per  cent  on  the  capital  stock ;  and  from  Auguiat  4, 
1904,  to  this  date,  $3,960,  or  twenty  per  cent  on  the  capital 
stock.  It  is  found  that  the  company  is  not  indebted  to  any 
one,  and  has  cash  on  hand  amounting  to  $1,124.64;  that  the 
gross  income  for  the  company  in  the  year  1901  was  $14,336 ; 
for  1902,  $13,025;  for  1903,  $11,000;  for  1904,  $11,000; 
f6r  the  year  ending  August,  1905,  it  will  be  $11,000;  that 
the  services  of  the  defendants  as  directors  of  said  company 
from  August  1,  1901,  to  August  3,  1903,  are  reasonably 
worth  the  sums  received  by  them,  and  that  the  services  of 
such  defendant  as  a  director  from  August  3, 1903,  to  August, 
1904,  are  reasonably  worth  $250. 

As  conclusions  of  law  the  court  found:  (1)  that  the 
plaintiffs  are  not  entitled  to  .have  a  receiver  appointed  for 
said  company.  (2)  That  they  are  entitled  to  judgment  in 
their  favor  for  the  use  of  said  corporation,  as  follows: 
Against  Thomas  M.  Green  $214 ;  against  William  E.  Havens 
$230 ;  against  Frank  G.  Hackleman  $235 ;  against  Alfonso 
L.  Riggs  $225;  against  Robert  A.  Innis  $235;  (3)  that 
plaintiffs  are  entitled  to  have  the  amounts  before  specified 
paid  by  the  respective  parties  into  the  treasury  of  said  cor- 
poration for  the  use  and  benefit  of  said  corporation.  Judg- 
ment was  rendered  against  defendants  thereon. 

The  appellants  excepted  to  the  second  and  third  conclu- 
sions of  law. 

The   appellants — directors — ^had  power  to   pass  by-laws 

(§4046  Bums  1908,  §3002  R.  S.  1881),  and  by-laws  them- 

selves  are  sufficient  notice  to  all  stockholders,  and  no 

1.  further  notice  is  necessary.  1  Morawetz,  Priv.  Corp. 
(2d  ed.),  §479;  Supreme  Lodge,  etc.,  v.  Knight 
(1889),  117  Ind.  489,  3  L.  R.  A.  409. 

Directors  of  a  private  corporation,  while  performing  the 
duties  pertaining  to  their  office,  as  defined  by  the  charter, 
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by-laws  or  custom,  are  not  entitled  to  any  salary  or 

2.  other  compensation  in  the  absence  of  an  express  prom- 
ise or  agreement  for  compensation.     3  Clark  &  Marsh- 
all, Priv.  Corp.,  p.  2050. 

The  regulation  of  the  affairs  of  the  company  and  the  sal- 
aries of  the  officers  is  a  proper  subject  of  by-laws,  within  the 
power  of  stockholders.     Such  corporation  may  enter 

3.  into  an  express  contract  to  pay  a  salary  or  other  com- 
pensation to  its  director.     Such  salary  must  be  fixed 

without  fraud  and  by  the  proper  authority.  The  directors 
cannot  fix  their  own  salaries,  unless  expressly  authorized  by 
the  charter  or  by  the  stockholders  to  do  so.  3  Clark  & 
Marshall,  Priv.  Corp.,  p.  2059,  citing:  In  re  Newman  & 
Co,,  [1895]  1  Ch.  674;  Jones  v.  Morrison  (1883),  31  Minn. 
140,  16  N.  W.  854;  Copeland  v.  Johnson  Mfg.  Co.  (1888), 
47  Hun  235;  Gardner  v.  Bvtler  (1879),  30  N.  J.  Eq.  702; 
Miner  v.  Belle  Isle  Ice  Co,  (1892),  93  Mich.  97,  53  N.  W. 
218,  17  L.  R.  A.  412;  Holder  v.  LaFayette,  etc.,  R.  Co. 
(1873),  71  III.  106,  22  Am.  Rep.  89.  It  follows  that  they 
may  fix  their  own  salaries,  if  authorized  so  to  do  by  the 
stockholders. 

If  the  stockholders  of  a  corporation  may  fix  the  salary  of 
the  directors  by  by-laws,  then  they  may  delegate  that  author- 
ity to  the  directors  themselves.  In  United  States  Steel  Corp. 
v.  Hodge  (1903),  64  N.  J.  Eq.  807,  814,  54  Atl.  3,  60  L.  R. 
A.  742,  the  court  say:  **When  the  contract  is  entered  into 
by  the  stockholders  with  the  directors,  or  when  the  stock- 
holders expressly  authorize  the  directors  to  enter  into  a  con- 
tract* when  the  stockholders  have  notice  of  the  directors'  in- 
terest, the  agreement  will  be  unassailable  in  the  absence  of 
actual  fraud  or  want  of  power  in  the  corporation." 

In  2  Clark  &  Marshall,  Priv.  Corp.,  §553  (a),  the  right 
of  minority  stockholders  to  sue  in  equity  on  behalf  of  them- 
selves and  other  stockholders  is  limited  to  fraud,  con- 

4.  spiracy  or  acts  vltra  vires  against  a  corporation,  its 
officers  and  others  who  participate  therein,  where  the 
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minority  stockholders  have  been  injured  or  damaged  by  said 
acts. 

In  McConnell  v.  Combination  Min,,  etc.,  Co.  (1904),  30 
Mont.  239,  76  Pac.  194 — a  case  cited  and  quoted  from  by  ap- 
pellees— a  mining  and  milling  company,  which  was  a 

5.  corporation  organized  under  the  laws  of  Montana^  re- 
moved its  oflficial  business  to,  and  held  its  regular 
monthly  meetings  and  sat  as  a  board  of  directors  in,  an- 
other state.  A  resolution  by  four  directors  voted  salaries  to 
three  of  their  number,  and  gave  them  back  pay,  predicated 
on  b;^-laws  previously  passed  by  directors,  including  the 
first-mentioned  four,  and  the  court  held  this  act,  under  all 
the  circumstances  of  the  case,  under  civil  code  §§2970,  2976, 
was  fraudulent.  It  was  held  too  that,  though  the  majority 
stockholders  of  the  corporation  sanction  the  acts  of  its  direct- 
ors and  officials,  in  legally  making  expenditures  of  the  cor- 
porate fimds,  so  as  to  bind  themselves  by  estoppel,  yet  such 
acts  are  not  binding  on  stockholders  who  neither  took  part  in 
the  proceedings  nor  sanctioned,  by  act  or  acquiescence,  the 
making  of  the  expenditures.  In  the  course  of  the  opinion  the 
court  say:  ''Neither  has  the  board  of  directors  the  inherent 
power  to  pay  a  salary  to  any  director.  The  power  so  to  do 
must  emanate  from  the  stockholders,  from  statute  or  from 
by-laws  legally  adopted." 

In  1  Thompson,  Corporations  (2d  ed.),  §1002,  the  author 
says:  **Thus,  if  the  members  of  a  strictly  private  corpora- 
tion or  association  agree  among  themselves  that  a  particular 
by-law  is  reasonable,  and  it  is  not  opposed  to  the  law  in  the 
sense  of  being  immoral,  criminal,  or  against  public  policy,  the 
courts  will  give  effect  to  it  as  a  private  contract,  and  will 
not  set  it  aside  because  they  may  deem  it  unreasonable.'* 
Citing  Kahlenbeck  v.  Logcman  (1882),  10  Daly  (N.  Y.) 
447.  The  principle  is  illustrated  further  in  Inderwick 
V.  Svell  (1850),  2  M.  &  G.  216.  At  a  meeting  of 
the  London  Conveyance  Company,  regularly  convened, 
resolutions    were    passed    removing    certain    directors    for 
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misconduct,  the  deed  of  settlement  of  the  company  pro- 
viding that  such  meeting  might  remove  any  director  for 
negligence,  misconduct  in  oflSce,  or  any  other  reasonable 
cause.  Other  directors  were  subsequently  elected  in  their 
places.  A  bill  was  then  filed  by  the  removed  directors  to  set 
aside  the  proceedings  of  the  meeting  and  the  election  of  the 
new  directors.  Held,  on  motion  for  an  injunction  to  restrain 
the  new  directors  from  acting,  that  the  expression  **  reason- 
able cause''  in  the  company's  deed  did  not  refer  to  such  a 
cause  as  in  a  court  of  justice  would  be  held  reasonable,  but 
only  to  such  a  cause  as  should  be  deemed  reasonable  by  the 
shareholders  assembled  at  a  meeting  duly  convened,  and, 
therefore,  that  the  court  had  no  jurisdiction  to  interfere, 
nor,  when  no  case  of  direct  fraud  was  proved,  to  determine 
whether  the  decision  of  the  meeting  had  or  had  not  been 
unduly  influenced  by  unfounded  statements  made  by  per- 
sons taking  an  active  part  in  the  proceedings. 

Since  the  association  is  a  voluntary  one,  this  court  has  no 
power  to  pass  on  the  question  as  to  whether  the  amendment 
to  article  eighteen,  section  one,  of  the  constitution,  giving 
the  directors  authority  to  fix  the  salaries  of  the  secretary, 
treasurer  and  directors  of  the  company,  was  reasonable  or 
unreasonable. 

But  appellees  contend  that  the  by-law  under  which  appel- 
lants claim  is  invalid,  because  it  was  not  passed  by  two- 
thirds  of  the  holders  of  the  capital  stock,  or  132  shares, 

6.  the  number  required  to  amend  the  by-laws.  In  Low- 
enihal  v.  Rubber  Reclaiming  Co,  (1894),  52  N.  J.  Eq. 
440,  445,  28  Atl.  454,  the  charter  was  as  follows:  ''Article 
6.  These  by-laws  may  be  amended,  added  to,  altered  or  re- 
pealed by  the  affirmative  vote  of  the  stockholders  represent- 
ing at  least  two-thirds  of  the  whole  capital  stock,  at  any  an- 
nual meeting  or  at  a  special  meeting  called  for  that  pur- 
pose." In  the  charter  under  consideration,  there  is  no  such 
provision. 

Where  a  charter  or  by-law  of  a  corporation  is  silent  on 
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the  subject,  the  common-law  rule  is  that  such  of  the  share- 
holders as  actually  assemble  at  a  properly  convened  meeting, 
although  a  minority  of  the  whole  number  and  representing 
only  a  minority  of  the  stock,  constitute  a  quorum  for  the 
transaction  of  business  and  may  express  the  corporate  will 
and  the  body  will  be  bound  by  their  acts.  1  Cook,  Stock 
and  Stockholders  (3d  ed.),  §§607,  623;  Morawetz,  Priv. 
Corp.  (2d  ed.),  §476;  ilfomH  v.  Litile  Falls  Mfg.  Co.  (1893), 
53  Minn.  371,  55  N.  W.  547;  Field  v.  Field  (1832),  9  Wend. 
395;  Everett  v.  Smith  (1875),  22  Minn.  53;  Brawny.  Pacific 
Mail  Steamship  Co.  (1867),  6  Blatch.  525,  Fed.  Cas.  No.  2,025. 

We  quote  from  Lindley,  Company  Law  (5th  ed.),  308: 
"Where  there  is  no  special  provision  to  the  contrary,  the 
resolution  come  to  by  the  majority  of  those  present  at  a  meet^ 
ing  is  the  resolution  of  that  meeting.'' 

In  the  case  at  bar  the  charter  provides  that  it  "may  be 
amended  by  a  vote  of  .two-thirds  at  any  regular  or  special 
meeting  of  the  company."  LowentJial  v.  Rubber  Redaim- 
ing  Co.,  supra,  is  not  applicable  to  the  case  before  us,  and 
Morrill  v.  Little  Falls  Mfg.  Co.,  supra,  controls. 

In  United  States  Steel  Corp.  v.  Hodge,  supra,  the  court,  on 
page  812,  say:  "The  first  reason  to  be  considered,  upon 
which  the  complainants  rely  to  maintain  their  injunction, 
is  that  the  action  of  the  directors  in  passing  the  resolutions 
for  the  plan  of  conversion  and  approving  the  bankers*  con- 
tract, was  fraudulent  and  void,  because  fifteen  or  more  of  the 
twenty-four  members  of  the  board  of  directors  were  interested 
in  the  S3aidicate  which  was  formed  to  assist  in  earr3ring  out 
the  bankers'  contract  and  to  share  its  profits,  and  that  the 
plan  was  never  properly  and  legally  ratified  by  the  two- 
thirds  vote  of  the  stockholders  required  by  the  corporation 
act,  inasmuch  as  the  votes  upon  the  stock  held  or  controlled 
by  the  bankers'  firm  and  members  of  the  syndicate  must  be 
counted  to  make  up  the  necessary  two-thirds,  and  without 
those  votes  the  requisite  number  did  not  approve  the  reduc- 
tion of  stock.     The  insistence  that  the  votes  of  members  of 
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the  sjnadicate,  who  were  also  directors  of  the  company,  can- 
not be  lawfully  counted  in  order  to  constitute  a  two-thirds 
vote  in  favor  of  the  resolution  to  reduce  the  amount  of  pre- 
ferred stock,  is  without  any  foundation  in  reason  or  in  law. 
They  voted  on  the  resolution  not  as  directors,  not  in  their 
fiduciary  capacity,  but  solely  in  the  right  of  the  shares  of 
stock  held  by  them.'' 

In  Lindley,  Company  Law  (5th  ed.),  309,  it  is  said  that 
"as  a  matter  of  law  as  distinguished  from  conscience  a  per- 
son may  vote  on  a  question  in  which  he  happens  to  have  a 
personal  interest  opposed  to  that  of  the  company ;  and  where 
the  question  was  whether  proceedings  should  be  taken  by  the 
company  to  impeach  the  title  of  some  of  the  shareholders  in 
it,  those  shareholders  were  held  entitled  to  vote  in  respect  of 
the  very  shares  the  title  to  which  was  disputed.  So  a  di- 
rector may  vote  as  a  shareholder  on  the  question  whether  a 
contract  between  the  company  and  himself  shall  be  entered 
into  or  be  confirmed." 

The  courts  have  no  visitorial  power  to  determine  whether 
the  by-laws  of  a  voluntary  association  are  reasonable  or  un- 
reasonable.    The  only  question  which  it  can  examine 

7.  is  whether  they  have  been  adopted  by  the  rule  which 
has  been  agreed  upon  by  the  members  of  the  associa- 
tion. The  adoption  or  aflSrmance  of  any  contract,  agreement 
or  allowance  made  by  the  directors  or  a  majority  of  the  stock- 
holders must  not  be  brought  about  by  unfair  means,  and 
must  not  be  illegal,  fraudulent  or  oppressive  toward  minority 
stockholders. 

Where  the  directors  or  officers  of  a  corporation  appropriate 

the  income  of  the  corporation  to  the  pajonent  of  salaries, 

thus  depriving  the  stockholders  of  reasonable  divi- 

8.  dends  and  perhaps  reducing  the  corporation  to  insolv- 
ency, such  action  would  be  a  fraud  upon  the  minor- 
ity stockholders,  and  a  court  of  equity  would  have  the  right 
to  interfere. 

It  has  been  held  that  whenever  the  salary  of  a  president 
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or  any  member  of  the  board  of  directors,  for  personal  serv- 
ices in  the  general  management  of  the  business  of  the 
9.    company  is  fixed  by  the  directors,  such  action  is  not 
final  as  against  any  dissentient  stockholder  promptly 
applying  for  relief.    Such  contracts  are  held  to  be  voidable. 
Hayes  v.  Pierson  (1899),  (N.  J.),  45  AtL  1091;   Davis  v. 
Thomas  &  Davis  Co,  (1902),  63  N.  J.  Eq.  572,  52  AtL  717. 
f  But  to  give  the  court  authority  to  set  aside  the  action  of  ma- 
\  jority  stockholders  or  board  of  directors,  legally  acting  under 
the  rules  of  the  company,  legally  adopted,  there  must  appear 
injustice  or  oppression,  or  circumstances  amounting  to  fraud. 
The  findings,  in  brief,  show  that  all  the  allegations  of  the 
complaint,  charging  conspiracy  to  defraud,  mismanagement 
in  the  business  of  the  company,  wrongful  conversion  of  its 
revenues,  negligence  in  drilling  wells  and  giving  efficient 
service  to  the  patrons  are  found  to  be  untrue.    Contrary  to 
the  allegations  of  the  complaint,  when   defendants  were 
elected  directors  of  said  company  the  same  was  in  debt 
$3,000,  and  had  $2,603.11  delinquent  accounts.    Said  de- 
fendants have  collected  said  accounts,  paid  said  indebted- 
ness, paid  out  for  meters  $3,226,  for  an  extension  of  lines 
$4,634.97,  for  drilling  wells  $16,456.97,  for  leases  $3,320.56, 
and  have  paid  dividends  to  the  stockholders  as  follows: 
1901,  forty  per  cent;   1902,  thirty  per  cent;    1903,  twenty 
per  cent;   1904,  thirty  per  cent;   from  August  4,  1904,  to 
the  date  of  the  finding,  twenty  per  cent. 

A  receiver  should  be  appointed  in  cases  of  actual  wrong, 

injustice  and  injury  in  the  management  of  any  business. 

In  refusing  to  appoint  a  receiver  in  the  case  at  bar, 

10.  the  court  found  that  none  of  these  conditions  ex- 
isted. 

A  portion  of  the  fourteenth  special  finding  of  facts  is  that 

the  services  of  each  of  the  defendants  as  director  of  said 

company,  from  August  3,  1903,  to  August,  1904,  are 

11.  reasonably  worth  $250.     The  office  of  a  special  find- 
ing is  to  find  the  facts  essential  to. support  the  judg- 
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ment;  if  not  found,  the  judgment  will  fall.  K,  as  stated  in 
the  brief  of  appellees,  the  cause  was  tried  upon  the  theory 
that  the  court  had  the  right  to  inquire  into  the  reasonable- 
ness or  unreasonableness  of  a  salary,  it  would  appear  that 
this  finding  was  not  sufficient  to  warrant  the  second  and 
third  conclusions  of  law. 

It  is  expressly  found  that  the  appellants  were  not  guilty 

of  fraud,  conspiracy,  mismanagement,  or  conversion  of  the 

funds  of  the  association.     To  sustain  the  conclusion  of 

12.  law,  there  should  be  a  finding  as  a  fact,  and  not  as  an 
inference,  that  the  salary  of  the  directors  was  unrea- 
sonable or  unfair.  A  court  cannot  arbitrarily  declare  void 
the  acts  of  a  private  corporation  or  pass  upon  their  reason- 
ableness, unless  said  acts  are  fraudulent  or  oppressive. 

The  second  and  third  conclusions  of  law  in  this  case  are 
not  based  upon  such  a  finding  of  facts  as  the  decisions  and 
the  text-books  say  are  necessary.  They  are  inconsistent  with 
the  special  findings. 

Judgment  reversed,  with  instructions  to  restate  said  con- 
clusions of  law,  and  render  judgment  in  accordance  with  this 
opinion. 

Roby,  C.  J.,  did  not  participate. 


Lake  Shore  &  Michigan  Southern  Railway 
Company  v.  Johnson. 

[No.  6,174.    Filed  June  11,  1908.] 

From  St  Joseph  Circuit  Court ;  Walter  A.  Funk,  Judge, 

Action  by  Charles  A.  Johnson  against  the  Lake  Shore  &  Michigan 
Southern  Railway  Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Transferred  to  Supreme  Court.    (See  —  Ind.  — .) 

Miller,  Drake  d  Huhbell,  for  appellant. 

Brick  d  Bates,  M.  R,  Sutherland  and  R.  N.  Smith,  for  appellee. 

Pes  CiTBiAM. — ^This  cause  being  submitted  to  the  entire  court 
and  four  judges  not  concurring  in  the  result,  the  case  is  hereby 
transferred  to  the  Supreme  Court  under  section  fifteen  of  the  act 
approved  March  12,  1901.    Acts  of  1901,  p.  505,  §1399  Burns  1908. 
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Board,  etc.,  v.  McGregor — 12  Ind.  App.  688. 


Leeds  v.  Warrbn-Scharf  Asphalt  Paving 
Company. 

[No.  5,830.    Filed  July  2,  1908.] 

From  Laporte  Superior  Court;  Charles  H,  Truesdell,  Special 
Judge. 

Suit  by  the  Warren-Scharf  Asphalt  Paving  Company  against 
Minnie  Leeds.  From  a  decree  for  plaintiff,  defendant  appeals. 
Reversed. 

James  F»  Oallaher,  for  appellant 

C.  R.  CoUins  and  J.  B.  Collins,  for  appellee. 

Hadlet,  J. — This  suit  was  brought  by  appellee  against  appellant 
to  foreclose  a  street  assessment  lien  for  the  paving  of  Pine  street 
in  the  city  of  Michigan  City,  and  is  a  companion  case  to  Zom  v. 
WarretirScharf,  etc.,  Pav.  Co.  (1908),  ante,  213.  It  Involves 
the  same  proceedings  of  the  city  council,  the  same  questions 
are  presented  by  the  pleadings,  and  the  same  actions  of  the  parties 
shown  by  the  evidence;  and  upon  the  reasoning  and  authority  in 
that  case  this  cause  is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 

Roby,  J.,  absent. 


Board  of  Commissioners  of  the  County  of  Clay 
V.  McGregor. 

[No.  6,370.    Filed  October  1(5,  1908.] 

From  Clay  Circuit  Court;  L.  F.  TUley,  Special  Judge. 

Action  by  Samuel  M.  McGregor  against  the  Board  of  Commis- 
sioners of  the  County  of  Clay.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Transferred  to  the  Supreme  Court.  (See  171 
Ind.  — .) 

McNutt  d  Shattuck  and  G.  8.  Payne,  for  appellant 
Samuel  M.  McGregor,  for  appellee. 

Per  Curiam. — It  appearing  from  the  record  in  this  case  that  a 
constitutional  question  is  Involved,  and  is  duly  presented  in  briefs 
of  counsel,  this  cause  is  transferred  to  the  Supreme  Court,  under 
§1392  Bums  1908,  cl.  1,  Acts  1907,  p.  237,  §1. 
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Knight  &  Jillson  Company  v.  Castle  bt  al. 

[No.  5,816.    Filed  November  20,  1908.] 

From  Shelby  Circuit  Court ;  Will  M,  Sparks,  Judge. 

Action  by  the  Knight  &  Jillson  Company  against  Arthur  C.  Castle 
and  others.  From  a  Judgment  for  defendants,  plaintiff  appeals. 
Transferred  to  Supreme  Court.    (See  —  Ind.  — .) 

David  L,  Wilsoriy  R.  W.  Harrison  and  D.  P.  WUliams,  for  appel- 
lant. 
Carson,  Thompson  d  Dotoden,  for  appellees. 

Peb  Curiam. — ^This  cause  being  submitted  for  determination  to 
the  entire  court,  and  four  judges  not  concurring  in  the  result,  the 
case  16  hereby  transferred  to  the  Supreme  Court  under  §1399  Burns 
1908,  Acts  1901,  p.  565,  §15. 


Leeds  v.  Warren-Scharf  Asphalt  Paving 
Company. 

[No.  5,823.    Filed  November  20,  1908.] 

Vreeland  v.  Same. 

[No.  5,824.    Filed  December  18,  1908.] 

Leeds  et  al.  v.  Same. 

[No.  5,826.    Filed  December  18,  1908. J 

Root  Manufacturing  Company  v.  Same. 

[No.  5,829.    Filed  December  18,  1908.] 

From  Laporte  Superior  Court;  Charles    H.    Truesdell,    Special 
Judge. 

Suits  by  the  Warren-Scharf  Asphalt  Paving  Company.     From 
decrees  for  plaintiff,  defendants  appeal.    Reversed. 

James  P.  Qallaher,  for  appellants. 

C.  R.  Collins  and  J.  B.  Collins,  for  appellee. 

Myers.   J. — These   were   suits  by   uppollee  to   foreclose  alleged 
street   assessment   liens   against  appellants*   property   situated   In 
Vol.  42—44 
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the  city  of  Michigan  City.  From  decrees  of  foreclosure  appellants 
appeal  to  this  court,  and  have  here  assigned  errors  presenting  the 
same  questions  which  this  court  considered  and  decided  adv^^ely 
to  appellee  in  the  case  of  Zom  v.  WarrenrScharf,  etc.,  Pav.  Co, 
(1908),  42  Ind.  App.  213,  and  upon  the  authority  of  that  case  the 
judgments  In  these  cases  are  reversed. 


Daily  v.  State,  ex  rel.  Bigler,  Auditor  of 
State. 

[No.  6,263.    Filed  December  12,  1908.] 

From  Boone  Circuit  Ck)urt ;  Samuel  R.  Artman,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Warren  Bigler, 
Auditor  of  State  of  the  State  of  Indiana,  against  Americus  G. 
Daily.  From  a  Judgment  for  plaintiff,  defendant  appeals.  Trant- 
f erred  to  the  Supreme  Court,     (See  171  Ind.  — .) 

Terhune  d  Adney  and  Miller,  SMrley  d  MUler,  for  appellant 
Charles  W.  Miller,  Attorney-General,  H.  M,  Bowling  and  W.  C. 
Oeake,  for  appellee. 

Pes  Cubiam. — ^This  cause  being  submitted  to  the^  entire  court  and 
four  judges  not  concurring  in  the  result,  the  case  is  hereby  trans- 
ferred to  the  Supreme  CJourt  under  section  fifteen  of  the  act  ap- 
proved March  12,  1901  (Acts  1901,  p.  565,  §1399  Bums  1908). 


INDEX. 


ABATEMBNT— 

Plea  in,  see  Plbaoino. 

Husband's  right  of  action  for  wife's  injury  does  not  abate  upon  h^ 
death,  see  Action,  3;    Indianapolis,  etc..  Transit  Co,  v.  Reeder, 
520,  523  (2). 

ABATEMBNT  AND  STJBVIVAL— 
See  Appeal. 

"ACCIDBNT"— 

See  WoBDS  and  Phrases,  4,  7. 

ACCIDBNT  INSVBANCB— 

See  Insurance. 

''ACCIBENTAIi  HEANS''— 
See  WoBos  and  Phrases,  4. 

ACCOUNT  BOOKS— 

See  Evidence. 

ACTION-- 

See  Election  ;  Jurisdiction  ;  Limitation  of  Actions. 
Joinder  of  causes,  see  New  Trial. 

1.  Parties, — Right  to  be  Present. — ^Parties  have  a  right  to  be  pres- 
ent at  the  trial  of  their  causes,  and  to  be  heard  by  counsel. 

Ziegler  v.  Funkhouser,  428, 432  (6) . 

2.  Husband  and  Wife. — Loss  of  Services. — Medical  Expenses. — 
The  death  of  a  wife,  caused  by  defendant's  negligence,  gives  to 
the  husband  a  common  law  right  of  action  for  damages  resulting 
from  his  loss  of  her  services  and  society,  and  the  meidical  expenses 
paid  in  caring  for  her,  independent  of  the  act  of  1899  (Acts  1899, 
p.  405,  §285  Burns  1908).  giving  a  right  of  action  for  the  death  of 
a  person  to  the  personal  representative. 

Indianapolis,  etc..  Transit  Co.  v.  Reeder,  520, 522  (1). 

3.  Abatement. — Husband  and  Wife. — Death  by  Wrongful  Act. — ^The 
husband's  right  of  action  for  loss  sustained  because  of  injuries  to 
his  wife,  caused  by  defendant's  negligence,  does  not  abate  upon 
her  death.        Indianapolis,  etc..  Transit  Co.  v.  Reeder,  520, 523  (2) . 

ABVBBSE  POSSESSION— 

See  Quieting  Title. 

By  use  of  street,  see  Railroads,  12. 

1.  Surveys.— Title. — Where  adjoining  landowners  occupy  farms 
which  had  been  separated  by  a  partition  f^ice  for  forty  years, 

(691) 
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each  farmer  having  treated  8u<ii  fence  as  upon  the  tme  dlTldins 
line,  and  by  a  survey,  requested  by  both  parties,  the  line  described 
in  the  deeds  was  found  to  be  different  the  title  of  the  parties  to 
the  lands  extending  to  the  partition  fence  had  become  vested  by 
adverse  possession,  and  such  survey  did  not  affect  same. 

Davis  V.  Waggoner,  115, 116  (1). 

2.  Title, — Common  Qrantors. — Special  Findings. — ^Where  the  com- 
plaint and  the  special  findings  fail  to  show  that  the  land  in  dis- 
pute was  ever  conveyed  by  appellant  to  appellee  or  any  grantor 
of  appellee,  a  misapprehension  existing  as  to  the  true  boundary 
line,  the  principle  of  adverse  possession  does  not  apply,  and  the 
appellee  cannot  claim  title  by  reason  of  the  fact  that  appellant 
was  his  remote  grantor  of  adjoining  land,  erroneously  supposed 
by  appellee  to  contain  the  land  in  dispute. 

Davis  V.  Waggoner,  115, 120  (2). 

3.  Title, — Surveys. — Appeal. — A  survey,  unappealed  from,  has  no 
effect  upon  title  gained  by  adverse  possession. 

Davis  V.  Waggoner,  115, 121  (3). 

AGENCY— 

See  Pknoipal  and  Agent. 

AMENDMENTS— 

See  Pleading. 

Not  favored  on  appeal  from  default  Judgment,  see  Pabtition,  2; 

Deputy  V.  Dollarhide,  554,  562  (9). 
To  complaint,  when  ground  for  continuance,  see  Trial,  6 ;  Miller  v. 

State,  ex  rel,  630,  631  (2). 
To  complaint,  may  be  presumed  from  special  findings,  see  Tbial, 

45;   City  of  Indianapolis  v.  City  Bond  Co.,  470,  472  (1). 

ANIMALS— 

See  INTEBUBBAN  RAILROADS  ;    RAILROADS. 

Negligence  of  interurban  railroad  company  in  loading,  see  Master 

AND  Servant,  24. 
Complaint  for  killing  of,  see  Pleading,  86,  87. 

ANOTHEB  ACTION  PENDING— 

See  Evidence,  2. 

ANSWER— 

See  Pleading. 

APPEAL— 

See  Railroad  Commission. 

f'ailure  to  appeal  from  survey  has  no  effect  upon  title  gained  by 
adverse  possession,  see  Adverse  Possession,  .3;  Davis  v.  Wag- 
goner, 115,  121  (3). 

Wlien  admission  of  evidence  harmless,  see  Evidence,  3. 

Evidence,  when  harmless  on  appeal,  see  Evidence,  25. 

And  not  a  collateral  attack  is  remedy  for  defective  Judgment  see 
Judgment,  11:   Deputy  v.  DoUarhiife,  554,  558  (1). 

Complaint  deemed  amended  on  appeal,  when,  see  Pleading,  14. 
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Making  instructionB  part  of  record,  see  Trial,  11 ;  Mace  v.  Clark, 
506,  507  (1). 

1.  -PormaM^m.— The  Appellate  Court  will  not  deny  justice  because 
of  mere  formalism.  Bivens  v.  Henderson,  562, 566  (4). 

2.  Perfection  of, — Computation  of  Time, — Where  the  motion  for 
a  new  trial  was  overruled  on  May  17,  1907,  and  the  transcript  on 
appeal  was  filed  May  18,  1908,  the  appeal  is  properly  perfected. 
May  17,  1908,  being  Sunday.  Kinney  v.  Heuring,  263. 

3.  Term-Time. — Requisites. — ^A  term-time  appeal  is  perfected  only 
by  the  due  filing  of  a  proper  bond  in  the  circuit  court,  and  the 
filing  of  a  transcript  on  appeal,  together  with  an  assignment  of 
errors  properly  naming  all  of  the  parties  thereto. 

Berkey  v.  Tipton  Light,  etc.,  Co.,  301, 303  (3). 

4.  Amount  Involved. — Statutes. — Construction. — Counties. — Autop- 
sies.— Physicians. — In  an  action  by  a  physician  against  the  county 
for  holding  an  autopsy  upon  the  request  of  the  county  coroner, 
the  demand  being  for  $50,  where  the  construction  of  §§6719-6721, 
6724  Bums  1901,  Acts  1891,  p.  15,  §11,  and  Acts  1899,  p.  17,  §§3-5, 
forbidding  an  appeal  in  cases  involving  less  than  $50,  unless, 
among  other  things,  the  validity  or  construction  of  a  statute  is 
involved,  the  jurisdiction,  on  appeal,  is  in  the  Supreme  Court. 

Sandy  v.  Board,  etc.,  268. 

5.  Assignments  of  Errors. — Parties. — ^The  assignment  of  errors  con- 
stitutes the  complaint  on  appeal;  and  where  a  stranger  to  the 
record  below  is  made  a  party  to  such  assignment  of  errors,  his 
right  so  to  be  must  clearly  be  made  to  appear  in  such  assignment. 

Waldrip  v.  McConnell,  54, 56  (1) . 

6.  Assignments  of^  Errors. — Parties. — Capacity. — Descriptio  Per- 
sonae. — An  assignment  of  errors  making  "Ralph  McConnell,  ad- 
ministrator of  the  estate  of  David  J.  McConnell,  deceased/'  a 
party  appellee,  is  insufficient,  where  David  J.  McConnell  was 
a  party  below  and  there  is  no  showing  why  he  is  not  made  a 
party  on  appeal.  Waldrip  y.  McConnell,  6^,  6Q  (S). 

7.  Assignments  of  Errors. — Demurrer  to  Paragraph. — Subsequent 
Amendment. — A  demurrer  to  a  paragraph  of  complaint  presents 
no  question  on  appeal,  where  such  paragraph  was  subsequently 
amended.  Zeller,  McClellan  d  Co.  v.  Vinardi,  2S2, 233  ( 1 ) . 

8.  Assignments  of  Errors. — Complaint. — Initial  Attack  on  Appeal. 
— A  complaint  consisting  of  several  paragraphs  will  be  held  suffi- 
cient, when  attacked  for  the  first  time  on  appeal,  if  one  paragraph 
is  good.  Zeller,  McClellan  d  Co.  v.  Vinardi,  232, 234  (2) . 

9.  Assignments  of  Errors. — New  Trial. — Evidence  Not  in  Record. — 
Assignments  that  the  decision  is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law  present  no  question  on  appeal, 
where  the  evidence  is  not  in  the  record. 

Petty  V.  Petty,  443, 444  (2) . 

10.  Assignments  of  Errors. — Netv  Trial. — Questions  Presentable 
Thereunder  on  Appeal. — Under  an  assignment  that  the  trial  court 
erred  in  overruling  appellant's  motion  for  a  new  trial,  the  ques- 
tion of  the  weight  of  the  evidence  may  be  raised  on  appeal. 

Strebin  v.  Myers,  381, 382  (2). 

11.  Assignments  of  Errors. — Demurrer. — Exceptions. — Joint. — Sev- 
eral.— Where  plaintiff  files  a  several  demurrer  to  the  second  and 
third  paragraphs  of  answer,  which  is  overruled,  "to  which  ruling 
•    ♦    ♦    plaintiff    ♦    ♦.  ♦    excepts,"  and  the  plaintiff  aBsigns 


694  .  INDEX. 

APPEu^Oi— Continued. 

error  on  the  overruling  of  the  demurrer  "to  the  second  and  third 
paragraphs  of  the  defendant's  answer/'  each  paragraph  is  ques- 
tioned, though  to  sustain  the  assignment  both  paragraphs  must 
be  held  insufficient 

Johnson  County  8av.  Bank  v.  Kramer,  548, 550  (1). 

12.  AaHgnment  of  Errors. — Indefiniteness. — New  Trial, — ^Where  an 
action  in  ejectment  was  tried  in  one  county,  a  new  trial  for  cause 
denied,  a  new  trial  as  of  right  granted,  the  case  venued  to  an- 
other county,  where  a  trial  was  had  and  a  new  trial  was  denied, 
an  assignment,  on  appeal,  that  the  trial  court  erred  in  overruling 
appellants'  motion  for  a  new  trial,  properly  questions  the  action 
of  the  court  in  the  latter  county  in  overruling  the  last  motion  for 
a  new  trial.  Biven^v.  Henderson,  562, 565  (3). 

13.  Bills  of  Exceptions. — Time  for  Filing.— Extensions.— Applica- 
tions for. — In  order  to  obtain  an  extension  of  time  for  the  filing 
of  a  bill  of  exceptions,  under  §661  Burns  1908,  Acts  1905,  p.  45. 
it  is  not  necessary  to  file  a  written  application,  nor  to  give  the 
adverse  party  notice;  and  where  an  extension  is  granted  on  an 
oral  application  it  will  be  presumed  that  the  Judge  followed  the 
requirements  of  the  statute  and  properly  used  a  judicial  discre- 
tion, an  abuse  only  of  such  discretion  being  reviewable  on  appeal. 

Bivens  v.  Henderson,  562, 566  (5). 

14.  Briefs, — Waiver. — Points  not  discussed  are  waived. 

Brelsford  v.  AldHdge,  106,  108  (1). 

Cleveland,  etc.,  R.  Co.  v.  Beale,  588.  589  (1). 

Indiana,  etc..  Traction  Co.  v.  Benadum,  121,  122  (1). 

Lindsey  v.  Hewitt,  573,  575  (1). 

Packers  Fertilizer  Assn.  v.  Harris,  240,  242  (1). 

Rose  V.  Oxcen,  137,  139  (1). 

15.  Briefs. — ^The  fact  that  appellants'  brief  does  not  fully  conform 
to  the  Appellate  Court  rules  does  not  preclude  the  consideration 
of  the  merits  of  the  case.  Luken  v.  Fickle,  445, 453  (1). 

16.  Briefs. — Rules. — ^A  rigid  compliance  with  Appellate  Court  rules 
in  the  preparation  of  appellants'  brief  will  not  be  enforced,  where 
the  result  would  be  to  preclude  a  consideration  of  the  merits  of 
the  casa  Porter  v.  Patterson,  404. 406  ( 1 ) . 

17.  Briefs.— Waiver.— Employers'  Liability  Act.— Validity.— Bee- 
tion  one  of  the  employers'  liability  act  (Acts  1893,  p.  294,  $8017 
Bums  1908)  having  been  held  unconstitutional  by  the  Supreme 
Court,  as  to  corporations  other  than  railroads,  the  Appellate  Court 
will  reverse  a  judgment  for  damages  for  the  death  of  a  servant 
in  an  action  by  the  administratrix  against  a  private  manufactur- 
ing corporation,  though  the  validity  of  the  statute  was  not  chal- 
lenged in  the  appellant's  original  brief. 

Standard  Cement  Co.  v.  Minor,  231. 

18.  Certiorari. — Correction  of  Record. — ^The  record  of  the  trial 
court  cannot  be  corrected  by  a  writ  of  certiorari,  but  must  be  cor- 
rected on  motion  by  such  court;  and  the  corrected  record  may 
then  be  brought  up  by  the  writ  of  certiorari. 

Owen  V.  Harriott.  604. 

19.  Complaint.— Paragraphs. — Judgment. — ^Where  a  complaint  con- 
sists of  two  paragraphs — one  good  and  one  bad — and  it  cannot  be 
determined  on  appeal,  on  which  the  judgment  rests,  the  judg- 
ment will  be  reversed.    Lake  Erie,  etc.,  R.  Co.  v.  Moore,  32, 86  (4). 

20.  Complaint. — Theory. — Change  of,  on  Appeal. — Where  a  com- 
plaint ap];>eared  to  be  based  upon  the  provisions  of  the  mining 
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law,  and  the  trial  proceeded  upon  such  theory,  the  plaintiff  will 
not  be  permitted  to  insist,  on  apiieal,  that  it  was  based  upon  the 
common  law.  Zeller,  McClellan  d  Co,  v.  Vinardi,  232, 235  (3) . 

21.  Excessive  Damages, — New  Trial, — ^The  Appellate  Ck)urt  cannot 
consider  the  question  of  excessive  damages,  where  such  charge 
was  not  made  a  ground  for  the  motion  for  a  new  trial. 

Gtoinn  v.  Wright,  597, 602  (5). 

22.  Damages, — Excessive, — Conditional  Affirm^ince. — Where  the  an- 
swers to  the  interrogatories  show  that  plaintiff  sustained  dam- 
ages in  the  sum  of  $100  by  reason  of  the  alleged  injuries,  a  Judg- 
ment for  $200  may  be  affirmed  on  condition  of  his  remission  of 
$100.  Perry,  etc,  Stone  Co.  v.  Smith,  413, 417  (4 ) . 

23.  Demurrer  to  **Complaint.'' — "Amended"  Complaint  on  File, — 
Where  an  amended  complaint  is  filed  and  defendant  subsequently 
files  a  demurrer  to  the  "complaint,"  such  demurrer  will  be  con- 
sidered as  addressed  to  the  "amended"  complaint 

Scott  V.  LaFayette  Gas  Co.,  614, 616  (2) . 

24.  Several  Demurrer, — Exceptions, — An  entry  to  a  ruling  upon  a 
separate  demurrer  to  each  paragraph  of  a  complaint,  stating  that 
**the  court  overrules  the  demurrer  to  each  paragraph  of  the 
amended  complaint,  to  which  ruling  of  the  court  the  defendant 
at  the  time  excepts  as  to  each,"  will  be  considered  as  a  separate 
exception.  United  States  Cement  Co,  v.  Koch,  251, 254  (3) . 

25.  Demurrers, — Exceptions, — Joint  or  Several, — Where  defendants 
filed  separate  demurrers  to  the  complaint,  the  entry  on  the. 
court's  ruling  being :  "Come  now  the  parties  herein,  and  the  de- 
murrer filed  by  the  defendants  herein  is  sustained,  ♦  ♦  ♦  to 
which  the  plaintiffs  except,"  each  plaintiff  may  assign  error 
thereon,  on  appeal,  the  courts  being  less  technical  than  formerly 
on   such  questions.  Quick  v.  Templin,  151, 152  (1). 

26.  Issues. — How  Determined. — Dismissal, — Effect, — ^The  issues 
presented  to  the  Jury  on  the  trial  are  determined,  on  appeal,  from 
the  record ;  and  a  dismissal  as  to  one  of  the  parties  does  not  have 
the  effect  of  dismissing  a  paragraph  of  complaint  involving  his 
coparty.  Bell  v.  Randolph,  1,3(2). 

27.  Law  of  the  Case, — The  decision  on  a  former  appeal  constitutes 
the  law  of  the  case  in  all  subsequent  stages. 

Haughton  v.  Aetna  Life  Ins,  Co,,  527, 528  ( 1 ) . 

28.  Default  Judgment, — Attacking  Complaint. — ^Where  an  appeal 
Is  taken  from  a  default  Judgment,  the  assignment  being  that  the 
facts  alleged  were  insufficient,  the  complaint  will  be  considered  as 
though  a  demurrer  had  been  addressed  thereto  in  the  trial  court. 

Mutual  Reserve  Life  Ins.  Co,  v.  Ross,  621, 622  (1 ) . 

29.  Judgment, — Default. — Overruling  Motion  to  Set  Aside. — As- 
signments of  Errors. — An  aBsignment,  on  appeal,  that  the  court 
erred  In  overruling  the  motion  to  set  aside  a  Judgment,  rendered 
upon  default  raises  the  question  whether  relief  against  such 
Judgment  should  be  granted.      ZieglerY.Funkhouser,42Sr^l  (2). 

30.  When  Judgment  Ordered. — Where  the  answers  to  the  interrog- 
atories show  a  clear  right  of  recovery  in  plaintiff,  and  the  Justice 
of  the  case  demands  it  the  Appellate  Ck)urt  will  order  Judgment 
for  the  plaintiff. 

Grass  v.  Ft.  Wayne,  etc..  Traction  Co,,  395,  404  (11). 
31. — Judgment. — Eminent  Domain. — Where  the  record  in  an  emi- 
nent domain  case  shows  that  "from  said  order  overruling  said  ob- 
jections [to  the  petition  for  condemnation]  and  the  appointment 
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of  said  appraisers,  the  defendants  pray  an  appeal,*'  the  appeal 
taken  must  be  held  to  be  from  the  overruling  of  such  objections 
and  from  the  appointment  of  appraisers. 

Slider  v.  Indianapolis,  etc.  Traction  Co.,  304, 310  (4). 

32.  Jury. — Voir  Dire  Examination. — How  Questioned  on  Appeal. — 
Questions  relating  to  the  voir  dire  examination  of  the  Jury  can  be 
raised,  on  appeal,  only  by  bringing  up  the  entire  record  of  such 
examination.  Annadall  v.  Union,  etc..  Lime  Co.,  264, 266  (3) . 

33.  Jurisdiction. — Judgment  for  Less  than  $50. — Mechanics*  Liens. 
— An  appeal  lies  from  a  decree  foreclosing  a  mechanic's  lien,  al- 
though the  Judgment  therein  is  for  less  than  $50. 

Strebin  v.  Myers,  381  (1 ) . 

34.  Mandate. — ^edification. — ^A  mandate  ordering  Judgment  will 
be  modified  and  a  new  trial  ordered,  where  it  appears  that  Justice 
will  be  best  subserved. 

Haughton  v.  Aetna  Life  Ins,  Co.,  527, 532  (11). 

35.  New  Trial.— Evidence  Not  in  Record.-— ^Where  the  bill  of  ex- 
ceptions contains  none  of  the  evidence  relating  to  the  petition  for 
distribution  of  the  surplus  after  a  sale  on  a  decree  of  foreclosure, 
no  question  can  be  raised  as  to  such  evidence  on  appeal. 

Luken  v.  Fickle,  445. 455  (5)- 

36.  Overruling  Motion  to  Make  More  Specific. — When  Reversible. 
— ^The  overruling  of  a  motion  to  make  more  specific  constitutes  re- 
versible error  only  where  an  injustice  to  one  of  the  parties  is 
committed  thereby. 

Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  305, 309  (4). 

37.  Motion  for  New  Trial. — Overruling. — Presumptions. — ^The  pre- 
sumption is  that  the  action  of  the  trial  court  in  overruling  a  mo- 
tion for  a  new  trial  was  correct;  and  the  burden  of  showing 
error  therein  is  upon  appellant. 

Annadall  v.  Union,  etc..  Lime  Co.,  264, 266  (2). 

38.  Vacation. — Parties. — ^All  parties  entitled  to  appeal  from  a  Judg- 
ment must  be  made  appellants  in  a  vacation  appeal. 

Belk  v.  Fossler,  480. 481  (2). 

39.  Vacation. — Parties. — In  vacation  appeals,  a  party  appealing 
must  name,  as  appellants,  all  of  his  coparties  to  the  Judgm^it. 

Belk  V.  Fossler,  480, 481  ( 1 ) . 

40.  Vacation.— Parties. — Plaintiffs. — Cross-Complainants.  —  Where 
plaintilfs  sue  several  defendants  for  the  foreclosure  of  a  mort- 
gage, obtaining  a  decree  against  all  of  them,  and  some  of  the  de- 
fendants file  cross-complaints  naming  the  plaintiffs  and  their  co- 
defendants  as  cross-defendants,  a  cross-complainant  against  whom 
Judgment  was  rendered  on  the  cross-complaint,  in  taking  a  vaca- 
tion appeal,  should  name  the  defendants  in  the  original  suit  as 
coappellants.  Belk  v.  Fossler,  480, 482  (3). 

41.  Judgment. — Death. — Survival  of  Actions. — Where  death  occurs 
after  judgment,  but  before  appeal,  the  proper  representative  may 
be  substituted  on  appeal,  where  the  cause  of  action  is  one  that 
survives  in  favor  of,  or  against  such  representative. 

Waldrip  v.  McConnell,  54, 56  (4). 

42.  Parties. — Death. — Where  a  party  dies  after  Judgment  In  his 
favor,  the  adverse  party  must  either  have  an  order  of  substitution 
of  his  representative  in  the  court  below,  or  present  the  facts  on 
appeal  showing  the  representative's  right  as  a  party. 

Waldrip  v.  McConnell,  54, 57  (5). 
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43.  Parties, — Omissions. — Where  oue  of  the  parties  in  wlijse  favor 
a  judgm^it  was  rendered  is  not  made  a  party  on  appeal,  such  ap- 
peal will  be  dismissed.  TFo/drip  v.  dfeConneU,  54, 57  (6). 

44.  Parties, — Where  a  complaint  was  filed  against  Philip  McArdle 
and  others,  and  an  amended  paragraph  was  subsequently  filed 
against  Peter  McArdle,  and  others,  to  which  defendants  demurred, 
a  decree  being  entered  for  •*defendants,"  an  appeal  therefrom  in 
which  Philip  McArdle,  but  not  l*eter  McArdle,  is  named  as  a 
party  to  the  assignment  of  errors,  must  be  dismissed  for  want  of 
jurisdiction.  Berkey  v.  Tipton  Light,  etc,  Co.,  301  ( 1 ) . 

45.  Parties. — How  Shown, — Where  the  assignment  of  errors  names 
Philip,  instead  of  Peter  McArdle,  as  an  appellee,  the  appeal  will 
be  dismissed  unless  the  record  itself  shows  that  they  are  different 
names  for  the  same  person,  or  that  Peter  McArdle  is  answering 
for  Philip  McArdle;  and  the  fact  that  the  appeal  was  taken  in 
term  does  not  affect  the  case. 

Berkey  v.  Tipton  Light,  etc.,  Co.,  301, 303  (2). 

46.  Parties. — Issues. — Where  the  real  controversy  on  an  appeal  is 
between  the  wife  claiming  the  surplus  uiM)n  a  sale  under  a  mort- 
gage foreclosure  and  the  holder  of  an  inferior  lien  against  the 
husband's  property,  only  the  pleadings  and  proceedings  involving 
such  controversy  are  necessary.       Luken\.  Fickle,  ^^^,400  (11). 

47.  Parties. — Personal  Representatives. — Where  a  decree  of  fore- 
closure was  entered  against  all  of  the  defendants  and  also  a  per- 
sonal Judgment  rendered  against  one,  a  vacation  appeal  taken 
from  a  subsequent  motion  to  modify  the  decree  must  name,  as 
parties  to  the  appeal,  the  personal  representatives  of  the  one 
against  whom  the  personal  Judgment  was  rendered,  such  defend- 
ant having  died  after  Judgment  and  prior  to  the  taking  of  the 
appeal.  Hernly  v.  Pierce,  603. 

48.  Record.— Presentation  of  Questions. — Unless  the  questions  dis- 
cussed are  properly  raised  in  the  record  they  will  not  be  consid- 
ered on  appeal.  Johnson  v.  Zimmerman,  165, 168  (1). 

49.  Transcript. — Seal. — An  appeal  will  not  be  dismissed  because 
the  authenticating  clerk's  seal  was  poorly  indented. 

United  States  Cement  Co.  v.  Koch,  251, 253  (1). 

50.  Precipe. — Clerk's  Certificate. — Where  a  precipe  calls  for  a 
"complete  transcript"  of  the  record,  including  the  "original  bill 
of  exceptions  containing  the  evidence,"  the  attesting  clerk's  cer- 
tificate to  a  transcript,  showing  that  such  transcript  "contains 

"  full,  true  and  correct  c*opies,  or  the  originals,  of  all  papers  and 
entries  in  such  cause  required  by"  such  precipe.  Is  sufficient 

United  States  Cement  Co.  v.  Koch,  251,  253  (2). 

51.  Record. — Omissions.  — •  Interrogatories.  —  Instructions. — Where 
the  transcript  on  appeal  shows  that  the  complaint  and  cross-com- 
plaint consisted  of  two  paragraphs  each,  issues  being  Joined  there- 
on, and  but  one  paragraph  of  each  is  set  out,  the  overruling  of 
the  motion  for  Judgment  on  the  answers  to  the  interrogatories 
to  the  jury  presents  no  question  on  appeal,  even  though  the  Judge 
in  an  instruction  said  that  but  the  one  paragraph  of  each  was 
before  the  Jury.  Bell  v.  Randolph,  1,2(1). 

52.  Order-Book  Entry. — Instructions. — Conflict. — ^Where  an  order- 
book  entry  fails  lo  disclose  that  a  paragraph  of  complaint  and  one 
of  cross-complaint  were  dismissed,  but  the  Judge  in  an  instruction 
says  they  are  not  before  the  Jury,  the  order-book  entry  con- 
trols. Bell  V.  Randolph,  1, 3  (3). 
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53.  Transcript. — Failure  to  File  Precipe, — Presumption. — Where 
the  trauscript  on  api,»eal  contains  no  precipe  the  presumption  is 
that  an  oral  request  was  made  for  a  transcript,  in  which  case  it 
was  the  cleric's  duty  to  certify  a  complete  one. 

Scott  V.  La  Fayette  Gas  Co.,  614. 616  (1). 

54.  Transcript. — Change  of  Venue. — Certificate, — Where  a  tran- 
script on  appeal  shows  that  the  clerk  of  the  court  in  which  the 
cause  originated  certified  merely  the  order-book  entries  of  the 
cause  and  sent  the  original  papers  therewith  to  the  county  from 
which  the  appeal  was  taken,  the  filing  of  such  transcript  being 
shown  by  an  order-book  entry,  such  papers  are  properly  in  the 
record  on  appeal,  where  they  are  copied  into  the  record  following 
the  respective  entries  of  their  being  filed  and  where  they  are  cer- 
tified by  the  clerk  of  the  court  from  which  the  appeal  was  taken. 

Phoenix  Accident,  etc,  Assn,  v.  Stiver,  636, 638  ( 1) . 

55.  Petition  for  a  Rehearing, — Notice. — Notice  to  the  adverse 
party  is  not  necessary  in  the  filing  of  a  petition  for  a  rehearing. 

Hanley  v.  Mason,  312, 325  ( 11). 

56.  Petition  for  a  Rehearing. — Requisites. — A  petition  for  a  rehear- 
ing must  specifically  point  out  the  alleged  errors  in  the  courts 
decision.  Hanley  v.  Mason,  312, 325  ( 12 ) . 

57.  Petition  for  a  Rehearing. — Briefs, — A  petition  for  a  rehearing, 
unsupported  by  argument,  presents  no  question,  and  will  be  dis- 
missed. Banley  v.  Mason,  312,  326  ( 13) . 

58.  Harmless  Error. — Reversal. — A  reversal  will  not  be  ordered 
because  of  a  harmless  error. 

State,  ex  ret.  v.  Spencer,  aW,  652  (3). 

59.  Reversal. — Causes  for, — A  Judgment  will  be  reversed  only  for 
errors  affecting  the  substantial  rights  of  the  parties. 

Annadall  v.  Union,  etc..  Lime  Co.,  264, 266  (1). 

60.  Reversal. — New  Trial, — Interrogatories. — ^Though  appellant  Is 
technically  entitled  to  a  judgment,  a  new  trial  may  be  ordered  on 
a  reversal,  on  appeal,  where  Justice  will  be  best  suiiserved. 

Haughton  v.  Aetna  Life  Ins.  Co..  527, 531  (10). 

61.  Reversal, — When  New  Trial  Ordered. — Where  the  facts  shown 
in  a  case  do  not  entitle  plaintiff  to  any  relief  upon  the  theory  of 
his  complaint,  but  do  show  a  right  of  action  upon  another  theory, 
the  court  will  order  a  new  trial. 

Vigo  Cooperage  Co.  v.  Kennedy,  433. 443  (11). 

62.  Right  Result, — ^Where  the  trial  court  reached  the  right  result 
under  the  evidence,  its  Judgment  will  not  be  disturbed. 

Pittsburgh,  etc.,  R.  Co,  v.  Jellison.  628, 629  (2). 

63.  Transfer, — Constitutional  Question, — Where  a  case  appealed  to 
the  Appellate  Court  presents  a  question  of  constitutional  law.  it 
will  be  transferred  to  the  Supreme  Court 

Inland  Steel  Co.  v.  Yedinak,  629. 
04,    Transfer, — Constitutional  Question. — Where  a  cause  was  trans- 
ferred from  the  Supreme  to  the  Appellate  Ck)urt,  and,  upon  briefs 
subsequently  filed,  a  constitutional  law  question  was  raised,  the 
case  will  be  transferred  to  the  Supreme  CJourt 

East  Chicago  Co,  v.  City  of  East  Chicago,  383. 
65.    Weighing  Evidence, — ^The  Appellate  CJourt  will  not  weigh  con- 
flicting evidence. 

Keesling  v.  Kee sling,  361,  362  (1). 

Lindsey  v.  Hewitt,  573,  579  (11).  ' 

Model  Clothing  House  v.  Hirsch,  270,  272  (3),  275  (3), 

Packers  Fertilizer  Assn.  v.  Harris,  240,  243  (5). 

Strebin  v.  Myers,  381,  382  (3). 


INDEX.  699 

APPEAL— Continued. 

66.  Weighing  Evidence,— Bills  and  Notes.-^The  Appellate  Court 
will  not  determine  whether  an  alleged  Joint  maker  of  a  note  exe- 
cuted same,  where  he  testifies  that  he  did  not  and  eight  others 
testify  that  he  did.  Citizens  iSav.  Bank  v.  Balstead,  79, 81  (3). 

67.  Weighing  EtHdence. — Bills  and  Notes. — Payment. — Whether 
the  prima  facie  evidence  sho>vn  by  the  execution  of  a  bankable 
note  for  a  pre-existing  debt  has  been  rebutted,  is  a  question  for 
the  trial  court  whose  decision  thereon,  where  the  evidence  con- 
flicts, will  not  be  disturbed  on  appeal. 

Beach  v.  Huntsman,  205, 209  (3) . 

68.  Sufficiency  of  Evidence. — Want  of  Consideration. — Answer. — 
In  an  action  upon  a  building  contractor's  bond,  the  defendant 
cannot,  on  appeal,  question  the  sufficiency  of  the  evidence  to  es- 
tablish a  legal  consideration  for  the  execution  of  such  bond, 
where  there  was  no  answer  of  want  of  consideration. 

Qwinn  V.  WHght.  597,  602  (4). 
09.    Weighing  Evidence. — Credibility  of  Witnesses.— The  Appellate 
Court  will  not  weigh  the  evidence  as  to  the  credibility  of  wit- 
nesses. Miller  Y.  State,  ex  rel.,  630, 632  (4). 

70.  Weighing  Evidence. — Conditional  Affirmance. — ^Where  the  evi- 
dence most  favorable  to  the  plaintiff  in  a  case  for  damages  for 
breach  of  contract  does  not  sustain  the  full  amount  of  the  judg- 
ment rendered,  the  Appellate  Court  will  reverse  such  case  or 
aflSrm  it  conditionally. 

Packers  Fertilizer  Assn.  v.  Harris,  240. 242  (2). 

71.  Weighing  Evidence. — Where  there  is  some  evidence  tending  to 
support  every  material  allegation  in  a  complaint,  the  Judgment 
will  not  be  reversed  for  want  of  evidence. 

Whiteley,  etc..  Castings  Co.  v.  Wishon,  288, 299  (12). 

72.  Weighing  Evidence. — Setting  Aside  Judgment. — Excusable 
Neglect. — ^The  Appellate  Court  will  not  weigh  conflicting  evidence 
in  a  suit  to  set  aside,  on  the  ground  of  excusable  neglect,  a 
Judgment  rendered  by  default. 

Ziegler  v.  Funkhouser,  428, 432  (5) . 

73.  Weighing  Evidence. — ^Where  the  sufficiency  of  the  evidence  is 
questioned  on  appeal,  the  Appellate  Court  may  determine  whether 
there  was  evidence  supporting  the  inference  drawn  by  the  Jury, 
but  cannot  weigh  the  evidence. 

Vandalia  R.  Co.  v.  McMains,  532, 535  (5). 

ASSAULT  AND  BATTEBY— 

Answer  in  actions  for,  see  Pleading,  3-6 ;  Smith  v.  Wickardt  508. 

ASSESSMENT  LISTS- 

See  Evidence.  6.  7. 

ASSUMPTION  OF  BISK— 

See  Master  and  Servant. 

ATTORNEY  AND  CLIENT— 

See  Evidence;  Principal  and  Agent. 

Power  of  attorney,  see  Intoxicating  Liquors. 

Negligence  of   attorney,   not   ordinarily  ground   for  setting  aside 

Judgment,  see  Judgment,  17. 
Fees  in  partition,  see  Partition,  2;    Deputy  v.   Dollarhide.  554, 

562  (9). 
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AUDITOBS— 

See  Fees  and  Salabdss  ;  Ofticebs. 
Duty  to  pay  over  money,  see  Ck)UNTiEB. 
Proof  of  fees  collected  by,  see  Evioencb,  12. 

BANXBUPTCY— 

Trustees, — Enforcement  of  Bankrupt's  Contracts. — ^A  trustee  In 
bankruptcy  occupies  the  same  place  as  the  bankrupt  in  the  en* 
forcement  of  the  bankrupt's  contracts. 

Hardy  v.  Weyer,  343, 346  (2). 

BANKS— 

Indorsement  of  checks,  authority  for,  see  Principal  and  Agent,  2. 

Checks, — Indorsement, — Agency. — Collectors. — ^An  ag^it  authorized 
to  receive  money  for  h^  principal  in  payment  of  a  note  due  to  him 
has  no  implied  authority  to  indorse  a  check,  payable  to  her 
principal,  and  received  in  payment  of  such  note,  though  if  such 
check  had  been  payable  to  her,  she  could  have  collected  same. 
Robinson  v.  Bank  of  Wimlow,  350, 353  (3). 

BILLS  AND  NOTES— 

See  Payment;   Principal  and  Agent. 

Weighing  evidence  in  cases  of,  see  Appeal,  06,  67. 

Note  given  as  payment  of,  see  Evidence,  22;   Beach  v.  Huntsman, 

205.209  (4),  210  (4). 
For  complaint  and  answer  in  case  of,  see  Pleading,  29. 
Of  non-resident  situs  for  taxation,  see  Taxation,  1 ;   Hathatoay  v. 

Edwards,  22,  25  (1). 
Special  f.nding8  in  cases  of,  see  Trial,  46. 

1.  Alterations.— Bona  Fide  Holder  for  Value.—The  materia!  altera- 
tion of  a  note,  after  execution,  renders  it  invalid  in  the  hands  of 
a  bona  fide  holder  for  value,  as  well  as  the  payee. 

Citizens  8av.  Bank  v.  Halstead,  79. 81  (1). 

2.  Alterations. — Erasure  of  Name  of  JxAnt  Maker, — ^The  erasure  of 
the  name  of  a  Joint  maker  of  a  note  after  delivery  and  without 
the  consent  of  the  other  joint  makers  is  a  material  alteration  and 
Invalidates  such  note.      Citizens  8av.  Bank  v.  Halstead,  79, 81  (2). 

3.  Township  Warrants. — A  township  warrant  does  not  in  any  re- 
spect constitute  a  bill  or  a  note,  and  does  not  show  a  prima  fade 
liability  against  the  township. 

Mitchelltree  School  Tp.  v.  Camahan,  473, 478  (4). 

4.  Defenses. — Fraud. — Breach  of  Contract. — Indorsees. — Pleading. 
— Answer, — B>aud  or  breach  of  contract  on  the  part  of  the  drawer 
constitutes  no  defense  to  an  action  by  a  good-faith  indorsee  of  a 
foreign  bill  of  exchange  against  the  acceptor  thereof. 

Johnson  County  Saw  Bank  v.  Kramer,  548, 551  (2) . 

5.  Foreign. — Acceptance, — Laws  Governing. — A  bill  drawn  by  an 
Iowa  corporation  upon  a  resident  of  Indiana,  which  Is  accepted 
in  Indiana,  must  be  treated  as  a  foreign  bill  of  exchange,  though 
the  contract  of  acceptance  is  governed  by  the  laws  of  Indiana. 

Johnson  County  8av.  Bank  v.  Kramer,  548, 553  (3). 

BOARDS  OF  COMMISSIONEBS- 

Looatlon  of  jails,  see  Damages.  8. 
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BOABDS  OF  HSALTH— 

See  Municipal  Gorpobations. 

Secretary  of  city  board  Is  a  city  officer,  see  Municipal  Cobposa- 
TiONS,  l;.City  of  Greenfield  v.  Black,  645,  647  (1). 

BOKDS- 

See  CONTBACTS ;  Replevin. 

BOmfDABIES— 

See  Adverse  Possession. 

BBIDOBS- 

Liability  of  counties  for  "extras"  in  tlie  building  of,  see  Counties, 
2;  Talbott  v.  Board,  etc.,  1»8,  200  (2). 

BBIEVS— 

See  Appeal. 

BXriLBIKO  GONTRACT&- 
See  Contracts. 

BTTBDEK  OF  FBOOF-^ 
See  Trial. 

CAKGBLATION— 

Of  contracts  for  fraud  and  duress,  sufficiency  of  evidence  for,  see 
Contracts,  19;  Rose  v.  Owen,  137,  142  (5). 

CABBIEB&- 

See  Railroads. 

Negligence  in  loading  cars,  see  Master  and  Servant,  24. 

1.  Stock. — Duty  of  Loading. — Interurhan  Railroads. — In  the  ab- 
sence of  a  contract  or  special  circumstances  relieving  the  carrier, 
an  interurban  railroad  company  is  charged  with  the  duty  of  load- 
ing live  stock  to  be  shipped  over  its  road. 

Indiana,  etc..  Traction  Co.  v.  Benadum,  121, 123  (3). 

2.  Stock. — Loading. — Interurban  Railroads. — Where  an  interurban 
railroad  company's  agent  solicited  the  plaintiff  to  ship  his  mare 
over  Its  road,  and  plaintlfTs  servants  assisted  In  the  loading  of 
such  mare  under  the  directions  of  such  agent,  such  agent  agree- 
ing, upon  a  protest  by  such  servants  as  to  the  safety  of  the  appli- 
ances used,  to  be  responsible  In  case  of  an  accident,  such  company 
is  liable  where  Injury  resulted  from  the  use  of  such  appliances. 

Indiana,  etc.,  Traction  Co.  v.  Benadum,  121, 123  (4). 
CASES— 

For  cases  cited,  see  ante,  p.  vii. 

Distinguished  : 

Cincinnati,  etc.,  R.  Co.  v,  McDougal.  108  Ind.  170,  see  Indiana,  etc.. 

Traction  Co.  v.  Benadum.  121.  125  (0). 
German  Mut.  Ins.  Co.y.Nietreddc,  11  Ind.  App.  624,  see  Indiana, 

etc..  Traction  Co.  v.  Benadum,  121,  125  (6). 
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CEBTIOSABI— 

Correction  of  record  by,  see  Appeal,  18 ;  Owen  v.  Harriott,  6(M. 

CHAN0B  07  VENUE— 

See  Tbial. 

Record  of,  on  appeal,  see  Appeal,  54 ;  Phoenix  Accident,  etc,  Assn. 

V.  Stiver,  636.  638  (1). 
From  judge,  when  demandable,  see  New  Trial,  2 ;  Luken  v.  Fickle, 

445,  456  (7). 

CHECKS— 
See  Banks. 

CITIES— 

See  Municipal  Oobpobations. 

COLLATEEAL  ATTACK— 

See  Judgment. 

On  sewer  assessments,  see  Municipal  Oobpobations. 

CONSIDEEATION- 

Must  be  alleged  in  complaint  on  contract,  see  Pleading,  35. 

CONSTITUTIONAL  LAW— 

See  Railboad  Commission. 

Compensation  for   land  appropriated   for  highway  purposes,  see 

Eminent  Domain,  4;  Posey  Tp,  v.  Senour,  580,  584  (5). 
Parties  have  right  to  a  speedy  trial,  see  Tbial,  2 ;  EvansvUle  Metal 

Bed  Co.  V.  lA)ge,  461,  463  (2). 

Special  Privileges. — Railroads. — Interurban  Railroads.  —  Railroad 
Commission. — The  railroad  commission  act  (Acts  1905,  p.  83, 
§§5405a-5405y  Bums  1905)  is  not  void,  as  class  legislation  and  as 
granting  special  privileges,  in  that  It  applies  to  steam  railroads 
and  not  to  Interurbans,  there  being  room  for  classification — ^at 
least  as  to  freight  rates. 

Southern  R,  Co,  v.  Railroad  Com.,  etc.,  90, 102  <  11). 

CONTINTJANCE— 
See  Tbial. 

CONTRACTS— 

See  Cobpobations;  Covenants;  Husband  and  Wife;  Municipal 
CoBPOBATioNs ;  Pbincipal  AND  Aoent;  Wobk  and  Labob. 

Breach  of,  by  drawer  of  a  bill  of  exchange  constitutes  no  defense  in 
an  action  by  an  innocent  indorsee  against  the  acceptor,  see  Bills 
AND  Notes,  4;  Johnson  County  Sav.  Bank  v.  Kramer,  548,  551  (2). 

Between  city  and  secretary  of  the  city  board  of  health.  Invalid,  see 
Municipal  Cobpobations,  1;  City  of  Greenfield  v.  Black,  645, 
647  (1). 

With  county  auditor  to  enter  city  taxes,  void,  see  Municipal  Cob- 
pobations. 5;  Kerr  v,  Regester.  375,  380  (4). 

Answer  showing  estoppel  by.  see  Pij^liding,  9. 

Complaints  on,  see  Pleading,  30-36,  43,  44, 
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COKTBACTS— Continued. 

As  to  farm  crossings,  see  Interurban  Railboaos,  5. 

With  township  trustees,  see  Townships. 

Of  suretyship— what  are,  see  Words  and  Phrases,  5. 

1.  Benefit  of  Third  Parties.— English  IJvZe.— Under  the  English 
rule,  third  parties  for  whos^  benefit  a  contract  is  made  cannot 
enforce  the  same.  Ochs  v.  M,  J,  Camahan  Co.,  157, 161  (4). 

2.  For  Benefit  of  Third  Person.—Fluretyship. — A  contract  providing 
that  the  sureties  on  a  contractor's  bond  "shall  pay  for  all  ma- 
terial used,"  if  the  contractor  does  not,  is  primarily  for  the  benefit 
of  the  materialman,  and  not  for  the  security  of  the  owner. 

Ochs  V.  M.  J.  Camahan  Co.,  157, 161  (5). 

3.  For  Benefit  of  Third  Persons. — Certainty. — A  contract  for  the 
benefit  of  unascertained  third  persons  becomes  certain  and  effect- 
ive, whaiever  such  persons  can  be  ascertained. 

Ochs  V.  M.  J.  Camahan  Co.,  157, 162  (6) . 

4.  Provisions, — Benefit  of  Third  Persons. — Motives. — Where  a  bond 
given  to  secure  the  performance  of  a  building  contract  expressly 
provides  that  the  contractor  shall  pay  for  the  materials  used,  the 
motives  of  the  parties,  in  making  such  contract,  cannot  control 
the  right  of  those  furnishing  such  materials. 

National  Surety  Co.  v.  Foster  Lumber  Co.,  671, 674  (2). 

5.  Building. — Bonds. — Rights  of  Third  Persons. — Sureties  on  a 
a  bond  given  by  a  contractor  stipulating  that  such  contractor 
shall  "pajr  all  the  cost  of  all  labor  and  of  all  materials  ♦  ♦  ♦ 
and  protect  [the  owners]  by  paying  all  the  cost  ♦  ♦  ♦  of  all 
materials  used  in  and  labor  done  on,  in  and  about  said  buildings" 
are  liable  in  an  action  by  a  person  furnishing  materials  used  in 
such  bulldingiB,  although  such  bond  further  stipulated  that  be- 
fore payment  was  made  to  the  contractor  he  should  furnish  a 
certificate  from  the  architect  and  from  the  building  committee 
that  the  building  was  completed,  and  from  the  proper  officer,  that 
no  liens  had  been  filed  thereon. 

National  Surety  Co.  v.  Poster  Lumber  Co.,  671, 673  (1). 

6.  Building. — Trustees  of  State  Normal  School.-— The  Board  of 
Trustees  of  the  Indiana  State  Normal  School  is  authorized 
(§6692  Burns  1908,  §4548  R.  S.  1881)  to  execute  a  contract  re- 
quiring the  contractor  for  a  building  to  pay  for  the  materials 
used,  and  to  require  a  bond  therefor. 

National  Surety  Co.  v.  Foster  Lumber  Co.,  671, 674  (3) . 

7.  Building. — Bonds. — Benefit  of  Third  Persons. — A  bond  given  by 
a  building  contractor  to  the  owner  and  providing  that  it  shall  be 
void  if  the  contractor  "shall  pay  for  all  material  used,"  covers 
payment  for  all  of  such  material  so  used,  and  the  contractor's 
failure  to  pay  constitutes  a  breach  of  such  bond. 

Ochs  V.  M.  J.  Camahan  Co.,  157, 159  (1). 

8.  Building.— Materialmen. — Bond  for  Benefit  of.— A  bond  given 
for  the  benefit  of  materialmen  inures  to  their  benefit  whether  the 
building  to  be  constructed  is  a  public  one,  on  which  a  lien  cannot 
be  taken,  or  a  private  one,  on  which  a  Hen  may  be  acquired. 

Ochs  V.  M.  J.  Camahan  Co.,  157, 159  (2) . 

9.  Building. — Contractors*  Bonds. — Liability  to  Third  Persons. — 
Where  a  building  contractor  executed  to  the  owner  a  bond  to  se- 
cure his  construction  of  a  house  and  to  pay  all  indebtedness  in- 
curred In  the  carrying  out  of  such  work,  and  providing  also  that 
"all  persons  who  may  become  entitled  to  liens  under  said  con- 
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tract"  shall  have  the  right  to  sue  thereon,  a  third  person  fur- 
nishing materials  for  such  house  has  a  right  of  action  on  such 
bond,  though  he  did  not  take  any  steps  to  acquire  a  lien  upon 
the  house.  Owinn  v.  Wright,  597, 601  (2). 

10.  Breach. — Damages, — Principal  and  Agent,— Where  defendant 
refused  to  deliver  87  tons  of  fertilizer  contracted  to  Its  agoit,  on 
which  such  agent  sustained  a  certain  loss  per  ton,  he  is  not  en- 
titled to  damages  for  loss  on  the  full  amount,  where  he  secured 
16  tons  from  another  source,  making  the  same  profit  thereon  as 
If  obtained  from  defendant. 

Packers  Fertilizer  Assn.  v.  Harris,  240,  242  (3). 

11.  Refusal  to  Perform. — Demand. — Where  defendant  notified 
plaintiff  that  it  would  not  perform  its  contract,  a  demand  by 
him  for  performance  was  not  necessary. 

Packers  Fertilizer  Assn,  v.  Harris,  240, 243  (4) . 

12.  Consideration, — Any  damage,  detriment  or  loss  suffered  by  the 
promisee  constitutes  a  sufilcient  consideration  to  support  a  prom- 
ise made  by  the  promisor.  DruokamUlery.  Coy,  500, 5K3i^  (9). 

13.  Ambiguous. — Construction  by  Parties.— The  construction  given 
by  the  parties  to  a  contract  will  govern,  unless  the  legal  inter- 
pretation thereof  forbids  such  construction. 

Scott  V.  LaFayette  Gas  Co,,  614, 620  (8). 

14.  Construction. — Intention. — In  the  construction  of  a  contract 
the  intention  of  the  parties  thereto  must  prevail. 

GuHnn  V.  Wright,  597, 600  (1 ) . 

15.  Meaning, — Question  for  Court, — ^The  meaning  of  a  contract 
which  is  not  ambiguous,  uncertain,  or  indefinite,  is  a  question  for 
the  court;  and  the  meaning  is  to  be  determined  from  the  lan- 
guage used.  Ochs  v.  M,  J.  Camahan  Co,,  157, 164  (7). 

16.  Voidable. — Duress, — Contracts  obtained  by  duress  are  riodable 
at  the  option  of  the  coerced  party.         Rose  v.  Owen,  137, 141  (2). 

17.  Duress. — Threats. — Where  threats  actually  coerce  and  are  such 
as  should  reasonably  be  held  to  co^ce  the  making  of  a  contract 
it  is  voidable  for  duress.  Rose\,  Owen,  137, 141  (3). 

18.  Voidable.  —  Ratification,  —  Duress.  —  Contracts,  voidable  for 
duress,  are  considered  as  ratified,  unless  the  coerced  party  elects 
to  rescind  within  a  reasonable  time.      Roscy,  Owen,  137, 142  (4). 

19.  Duress. — Threats. — Destruction  of  Business. — Evidence, — Can- 
celation,— Evidence  that  the  plaintiff  owned  the  controlling  inter- 
est in  a  corporation  whose  stock  he  was  placing  on  the  market 
that  defendant,  without  any  foundation  for  his  claim,  was  threat- 
ening to  sue  for  the  appointment  of  a  receiver  for  such  corpora- 
tion, that  plaintiff,  to  prevent  the  destruction  of  his  business, 
agreed  to  pay  to  defendant,  at  stated  intervals,  certain  sums, 
shows  that  such  contract  was  obtained  by  duress,  and  that  it  was 
subject  to  cancelation.  Rose  v.  Oiren,  137, 142  (5). 

20.  Husband  and  Wife.— Suretyship.— Where  a  married  woman 
joined  in  her  husband's  mortgage  in  consideration  of  the  mort- 
gagee's agreement  to  pay  her  $500,  and  she  afterwards  Joined 
in  the  execution  of  a  second  mortgage  and  agreed  to  cancel  such 
mortgagee's  obligation  to  pay  the  $500.  due  under  such  first  mort- 
gage, in  consideration  that  such  mortgagee  would  pay  certain  of 
her  husband's  debts,  the  latter  contract  is  not  one  of  suretyship, 
and  is  enforceable.  Druckamillcr  v.  Coy,  500, 504  (5), 506  (5). 
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21.  Suretyship. — Married  Women. — A  married  woman  may  con- 
tract for  property  for  the  use  of  another,  employ  an  attorney  to 
defend  her  husband,  or  other  person,  or  employ  a  physician,  or 
purchase  property  for  another. 

Druckamlller  v.  Coy,  500, 505  (8). 

22.  Executory. — Real  Estate. — Husband  and  Wife. — Special  Find- 
ings.— A  special  finding  that  "defendants  Mary  Dunham  and 
Charles  Dunham  signed  and  executed  a  written  contract  with 
Mary  C.  Meadows,  the  then  owner,  by  which  contract  she  and  her 
husband,  Cornelius  Meadows,  sold  said  real  estate  to  Mary  Dun- 
ham,'* shows  that  Cornelius  Meadows  joined  in  such  contract,  and 
it  is  therefore  valid  under  §7853  Burns  1908,  §5117  R.  S.  1881, 
inhibiting  a  married  woman  from  entering  into  a  contract  for  the 
sale  of  her  real  estate  without  her  husband's  Joining  therein. 

Smallwood  v.  Dunham,  612. 

23.  Indemnity. — Mortgages. — A  mortgage  executed  by  a  husband 
and  wife  to  secure  the  husband's  surety  upon  his  note  is  an 
Indemnity  contract.  Druckamiller  v.  Coy,  500. 503  ( 1 ) . 

24.  Express.  —  Implied.  —  Municipal  Corporations. — Officers. — ^The 
statute  (§3539  Burns  1901,  §3104  R.  S.  1881),  making  void  all  con- 
tracts between  cities  and  their  officers,  applies  to  all  contracts — 
express  and  implied.  City  of  Greenfield  v.  Black,  645, 647  (2) . 

25.  City  Officers  with  City. — Statutes. — Emergencies. — Exceptions. 
— A  contract  between  a  city  and  the  secretary  of  the  city  board 
of  health  to  care  for  a  smallpox  epidemic  cannot  be  sustained  on 
the  ground  that  such  an  emergency  existed  as  would  constitute  an 
exception  to  the  statute  (§3539  Bums  1901,  §3104  R.  S.  1881, 
rendering  void  all  contracts  between  cities  and  their  officers), 
where  it  appeared  that  there  were  other  physlcains  who' might 
have  been  obtained.  City  of  Greenfield  v.  Black,  645, 648  (3) . 

26.  Gas  and  Oil  Leases. — Options  to  Determine. — ^Where  the  lessee 
reserves  the  right  to  cancel  his  gas  and  oil  lease  by  giving  the 
lessor  written  notice  thereof,  by  paying  the  rentals  then  due,  by 
paving  to  the  lessor  an  additional  $5  and  by  releasing  of  record 
said  lease,  he  may,  upon  performance  of  the  conditions,  deter- 
mine such  lease,  though  it  nominally  extends  for  five  years. 

Scott  V.  LaFayette  Gas  Co.,  614, 618  (3). 

27.  Gas  and  Oil  Leases. — Options. — Payments. — A  gas  and  oil  lease 
providing  that  the  lessee,  in  case  a  well  is  not  drilled,  may  con- 
tinue the  lease  by  the  payment  of  certain  rentals,  does  not  per- 
mit the  lessee  to  refuse  to  drill  a  well  and  also  to  refuse  to  pay 
such  rentals.  Scott  v.  LaFayette  Gas  Co.,  614, 618  (4) . 

28.  Gas  and  Oil  Leases. — Options. — Where  a  gas  and  oil  lease  re- 
quired the  lessee  to  sink  a  well,  or  to  pay  certain  rentals,  and 
also  gave  such  lessee  the  privilege  of  determining  the  lease,  his 
failure  to  sink  a  well  or  to  determine  the  lease  renders  him  lia- 
ble for  the  payment  of  such  rentals. 

Scott  V.  LaFayette  Gas  Co.,  614, 619  (5) . 

29.  Oral. — Written. — Merger.  —  Sales.  —  Township  Warrants. — An 
oral  contract  for  the  sale  of  goods  to  a  school  township  is  not 
merged  into  the  written  warrant  issued  therefor,  such  warrant 
being  insufficient  of  itself  as  a  payment  or  as  a  foundation  for 
a  legal  liability. 

Mitchelltree  School  Tp.  v.  Carnahan,  473, 480  (7). 

Vol.  42—45 
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30.  Mortgages. — Frauds,  Statute  of, — ^A  mere  agreement  by  a  third 
person  to  pay  the  mortgage  debt  of  another  is  within  the  statute 
of  frauds  (§7462  Bums  1908,  §4904  R.  S.  1881);  bat  where  a 
grantee  agrees,  as  a  part  of  the  purchase  price,  to  pay  a  mortgage 
indebtedness,  such  agreement  is  not  within  such  statute. 

Southern,  etc.,  Sav. Inst,  v.  Roberts,  653, 654  (1). 

31.  Frauds,  Statute  of.— A  contract  to  pay  another's  debt  made  di- 
rectly with  the  creditor,  even  though  founded  upon  a  valuable 
consideration,  is  within  the  statute  of  frauds  (§7462  Bums  1908, 
§4904  R.  S.  1881). 

Southern,  etc.,  Sav.  Inst.  v.  Roberts,  653, 655  (2). 

32.  Sale  of  Goods. — Statute  of  Frauds.^An  oral  contract  for  goods 
of  the  value  of  over  $50,  where  the  goods  have  been  delivered,  but 
not  accepted,  and  an  invoice  thereof  in  writing  delivered  to  the 
purchaser,  is  invalid  under  the  statute  of  frauds  (§7469  Bums 
1908,  §4910  R.  S.  1881).  Porter  v.  Pa«er«oii,  404, 408  (2). 

33.  Statute  of  Frauds, — Sales. — Letters. — ^A  letter  canceling  a  ver- 
bal order  for  goods  of  the  value  of  more  than  $50,  and  a  letter, 
in  answer  to  an  invoice,  declining  to  receive  the  goods,  do  not 
constitute  a  memorandum  of  the  contract  suflficient  to  take  the 
contract  out  of  the  statute  of  frauds  (§7469  Bums  1908,  §4910 
R.  S.  1881).  Porter  v.Po«er«on,  404, 409  (3). 410  (3),  411  (3). 

34.  Statute  of  Frauds, — Parol  Evidence. — Parol  evidwice  cannot  be 
received  to  supply  any  essential  part  of  a  contract  unenforceable 
because  made  in  violation  of  the  statute  of  frauds  (§7469  Bums 
1908,  §4910  R.  S.  1881).  Portery,  Patterson,  404k,  40Q  (4), 

35.  Repudiation. — Reasons. — Statute  of  Frauds. — ^The  r^udiatlon 
of  4  contract,  invalid  under  the  statute  of  frauds  (§7469  Bums 
1908,  §4910  R.  S.  1881),  is  sufficient  whether  a  good  reason,  a 
wrong  reason,  or  no  reason,  be  given  therefor. 

Porter  v.  Patterson,  404, 411  (6),  413  (6). 

COKTBIBTJTOBY  NEOLIOENCE— 

See  Nequoence;  Railroads. 

GOBONEBS— 

Construction  of  statutes  for  holding  autopsies,  see  Apfkau  4 ;  Sandy 
V.  Board,  etc,  268. 

GOBPOBATIONS— 

See  Master  and  Servant  ;  Quo  WabrantoI 
Information  against,  in  quo  warranto,  see  Pleading,  77. 

1.  By-Laws. — Adoption  of. — Notice. — Corporations  have  powar  to 
adopt  by-laws;  and  the  by-laws  themselves  constitute,  as  to  all 
stockholders,  sufficient  notice  of  their  adoption. 

(}reen  v.  Pelton,  675, 680  ( 1 ) . 

2.  Officers. — Salaries. — ^Directors  of  a  corporation,  while  perform- 
ing duties  pertaining  to  their  office,  are  not  entitled  to  any  com- 
pensation, in  the  absence  of  an  express  agreement  therefor. 

Gfrecn  V.  PcWo»,  675, 681  (2). 

3.  Officers. — Salaries,— The  salaries  of  officers  of  a  corporation  may 
be  fixed  In  the  by-laws  by  the  stockholders ;  and  directors,  can- 
not fix  their  own  salaries,  unless  expressly  authorized  so  to  do  by 
the  charter  or  by  the  stockholders,      Oreeny.  Felton,  675, 681  (3). 
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GOBPOBATIONS— Continued. 

4.  Fraud. — Riffht8  of  Minority  Stockholders. — ^Minority  stockhold- 
ers, where  they  have  been  injured,  have  the  right  to  sue,  on  be- 
half of  the  corporation,  in  cases  of  fraud,  conspiracy  and  ultra 
vires  acts  of  the  directors.  Oreen  v.  Felton,  675, 681  (4). 

5.  Constitution. — Amendments. — Reasonableness. — ^The  courts  have 
no  power  to  pass  upon  the  reasonableness  of  an  amendment  to 
the  constitution  of  a  voluntary  corporation,  giving  the  directors 
the  right  to  fix  their  own  salaries  as  well  as  the  salaries  of  the 
secretary  and  treasurer.  Oreen  v.  Felton,  675, 682  (5) . 

6.  By-Laws. — Amendment. — Vote  Requisite. — Where  the  charter  of 
a  corporation  provides  that  it  "may  be  amended  by  a  vote  of 
two-thirds  at  any  regular  or  special  meeting  of  the  company,"  a 
majority  of  those  present,  though  a  minority  of  the  stockholders, 
may  amend  such  charter.  Green  v.  Fe^ton,  675, 683  (6). 

7.  By-LaiJDS.^Pou)er  of  Courts  Over. — Fraud. — Courts,  in  the  ab- 
sence of  fraud  or  illegality,,  have  no  power  to  pass  upon  the  rea- 
sonableness of  by-laws,  contracts,  agreements  or  allowances  of  a 
corporation.  Oreen  v.  Felton,  675, 685  ( 7 ) . 

8.  Fraud. — Salaries. — Equity  may  interfere  to  restrain  directors 
from  appropriating  the  assets  of  a  corporation  to  the  payment  of 
their  salaries,  thus  reducing  the  corporation  to  insolvency. 

Oreen  v.  Felton,  675, 685  (8) . 

9.  Salaries.  —  Directors. '— Minority  Stockholders.  —  The  salaries 
fixed  by  the  board  of  directors  for  themselves  and  the  presid«it 
thereof  are  voidable  at  the  option  of  dissenting  stockholders, 
where  injustice  or  oppression  amounting  to  fraud  is  shown. 

Oreen  v.  Felton,  675, 686  (9) . 

10.  Receivers. — Injustice. — Receivers  for  corporations  are  demand- 
able  in  cases  of  actual  wrong,  injustice  and  injury  in  the  manage- 
ment of  their  affairs.  Oreen  v.  Felton,  675, 686  (10) . 

11.  Minority  Stockholders. — Recovery  of  Money  Due  to  Corpora- 
tion.— Where  the  proof  fails  to  show  any  fraud,  conspiracy,  mis- 
management or  conversion  of  the  funds  of  a  corporation,  by  its 
directors,  in  the  payment  of  salaries  to  themselves,  there  can  be 
no  recovery  by  the  minority  stockholders  for  the  benefit  of  the 
corporation.  Oreen  v.  Felton,  675, 687  ( 12 ) . 

12.  Information.— Quo  Warranto.— Under  §1188  Bums  1908,  §1131 
R.  S.  1881,  the  prosecuting  attorney  is  authorized  to  file  an  in- 
formation against  a  corporation  where  it  has  been  guilty  of  abuses 
of  its  corporate  privileges. 

State,  ex  rel,  v.  French  Lick  Springs  Hotel  Co.,  282, 283  (1) . 

13.  Indictments  Against. — Forfeiture. — Corporations  are  indictable 
only  where  a  statute  so  provides ;  but  their  charters  may  be  for- 
feited at  the  suit  of  the  State. 

State,  ex  rel.,  v.  French  Lick  Springs  Hotel  Co.,  282, 287  (6) . 

14.  Chhrters.  —  Implied  Conditions. — Crimes. — Forfeiture. — Corpo- 
rations in  accepting  their  charters,  impliedly  agree,  upon  condi- 
tion of  forfeiture,  to  conduct  their  business  conformably  to  the 
laws  of  the  State,  and  not  to  commit  crimes. 

State,  ex  rel.,  v.  French  Lick  Springs  Hotel  Co.,  282, 286  (5) . 

16.    Kinds  of.  Authorized  to  Furnish  Medical  Aid  to  Servants. — 

Covporations  whose  "business  is  stationary"  are  under  no  duty 

to  furnish  medical  aid  to  servants  in  cases  of  emergency,  there 

being  no  statute  authorizing  same. 

Sourwine  v.  McRoy  Clay  Works,  358, 359  (f). 
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COBPOBATIONS— Continaed. 

16.  Trading, — President, — Powers, — ^Where  It  is  shown  that  the 
presid^it  of  a  trading  corporation  had  authority  to  employ  per- 
sons necessary  to  the  conduct  of  the  business,  it  will  be  presumed 
that  he  had  power  to  contract  with  a  persoo  at  an  agreed  price 
for  a  stipulated  length  of  time,  and  also  to  increase  such  sor- 
anf  s  salary  when  necessary. 

Model  Clothing  House  v.  Hirsch,  270, 273  (7). 

COST&- 

Replevin, — Adjudication  of, — Finality. — Where  defendants  in  an  ao 
tion  in  replevin  recovered  a  Judgment  for  their  costs,  such  judg- 
m«it  is  conclusive  in  a  subsequent  action  on  the  replevin  bond. 

Lindsey  v,  Hetcitt,  573, 577  (6). 

COTTiraEBGLAIM— 

See  Pleading,  89,  90. 

COUNTIBft- 

Claim  against,  see  PLEAniNo,  37. 

Construction  of  statute  for  holding  autopsies,  see  Appeal,  4 ;  Sandy 

V.  Board,  etc,  268. 
Proof  of  fees  collected,  see  Evidence.  11. 
Jails  do  not  constitute  nuisance,  see  Nuisance,  1-5;    Pritchett  v. 

Board,  etc.,  3. 

1.  Liability. — Officers, — Torts, — No  action  lies  against  a  county  for 
the  torts  of  its  officers,  unless  such  right  is  expressly  given  by 
statute.  Talbott  v.  Board,  etc.,  198, 199  ( 1 ) . 

2.  Bridges, — Extra  Work. — A  county  is  not  liable  for  the  extra  cost 
of  putting  in  piling  for  the  support  of  a  bridge,  where  the  specifi- 
cations, which  were  made  a  part  of  the  contract  indicated  that 
gravel  and  hardpan  would  be  found  in  the  river  bed,  the  bed  ac- 
tually being  full  of  boulders  which  had  to  be  removed  in  order 
that  such  piling  could  be  driven.    . 

Talbott  V.  Board,  etc,  198,  200  (2). 

3.  Collection  of  Money  Illegally  Paid. — Demand. — County  Auditors. 
— Where  a  county  auditor  falls,  at  the  statutory  time,  to  pay  over 
to  the  county  fees  collected  and  belonging  to  the  county,  a  de- 
mand by  the  county  for  such  payment  is  not  necessary  in  order 
to  maintain  an  action  therefor. 

Boyd  V.  State,  ex  rel„  243, 246  (1). 

4.  Auditors, — Unlawful  Payments. — Demand, — Where  a  county  au- 
ditor pursuant  to  an  order  of  the  board  of  commissioners  or  other- 
wise draws  money  unlawfully  from  the  county  treasury,  an  ac- 
tion may  be  maintained  therefor  without  a  previous  demand  for 
payment  Boyd  v.  State,  ex  rel.,  243,  247  (4) . 

5.  Boards. — Discretion, — Control  Over. — Jails. — In  the  abgenee  of 
fraud,  the  courts  have  no  control  over  the  discretionary  acts  of 
boards  of  commissioners  In  the  location  and  construction  of  jalK 

Pritchett  v.  Board,  etc.,  a  9  (3K 

6.  Jails. — Nuisance, — ^The  authority  to  build  a  county  jail  does 
not  authorize  the  keepers  thereof  to  conduct  it  so  as  to  constitute 
a  nuisance.  Pritchett  v.  Board,  etc.,  3, 13  (9> . 

7.  Jails. — Nuisance,— Damages. — A  county  Jail  cannot  be  abated 
as  a  nuisance,  but  the  improper  conduct  thereof  may  be  enjoined : 

'  and  its  keeper  may  l>e  liable  in  damages. 

PHtchett  V.  Board,  eta,  3,  ISA^O). 
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COVENANT— 

Damages  for  breach  of,  see  Damages,  1,  2;  Mauzy  v.  Flint,  386. 

1.  Deeds. — Breach. — Vendors*  Liens, —  Evidence,  —  Judgment, — In 
,  an  action  for  damages  for  breach  of  covenant  evidence  that  de- 
fendants executed  to  the  plaintiff  a  warranty  deed  for  certain 
land  upon  which  there  existed  an  alleged  vendor's  lien  in  favor 
of  a  remote  grantor,  that  such  remote  grantor  had  sued  plaintiff 
for  the  foreclosure  thereof,  that  plaintiff  notified  defendants 
thereof,  who  were  made  parties  thereto,  that  plaintiff,  over  de- 
fendants* objections,  refused  to  plead  further  upon  the  court's 
sustaining  a  demurrer  to  its  answer,  and  a  decree  was  entered 
against  it  which  it  was  compelled  to  pay,  and  that  the  cause  was 
continued  as  to  defendants,  is  not  sufficient  to  sustain  a  decision 
for  the  plaintiff.  Rife  v.  Diamond  Flint  Glass  Co.,  346, 349  ( 3) . 

2.  Breach. — Incumbrances. — Deeds. — Evidence. — To  constitute  a 
breach  of  covenant,  the  grantee  must  show  that  a  valid  and  sub- 
sisting Incumbrance  existed  upon  the  land  at  the  date  of  the  ex- 
ecution of  the  deed ;  and  evidence  of  a  decree  against  the  grantee, 
to  which  the  grantor  was  not  a  party  is  not  sufficient  to  show 
such  breach.  Rife  v.  Diamond  Flint  Glass  Co.,  346, 350  ( 4 ) . 

CBmiNAL  LAW— 

Failure  to  stop  train  at  railroad  crossing  is  a  crime,  see  Railboads, 
19;   Cincinnati,  etc.,  R,  Co.  v.  Acrea,  127,  131  (1). 

DAMAGES— 

See  Evidence;  Replevin. 

In  favor  of  husband  for  loss  of  wife,  see  Action,  2 ;   Indianapolis, 

etc..  Transit  Co.  v.  Reeder,  520,  522  (1). 
Excessive,  cannot  be  considered  on  appeal,  unless  made  a  ground 

for  a  new  trial,  see  Appeal,  21 ;  Gwinn  v.  Wright,  597,  602  (5). 

When  remittitur  permitted,  see  Appeal,  22;   Pcfry,  etc.  Stone  Co. 

V.  Smith,  413.  417  (4). 
For  breach  of  contract,  see  Contbacts. 
For  breach  of  covenant,  where  no  eviction,  nominal,  see  Deeds,  4; 

Mauzy  v.  Flint,  386,  392  (3). 
For  instructions  in  cases  of,  see  Trial,  15,  16. 

1.  Breach  of  Covenant. — ^The  measure  of  damages  for  a  breach  of 
covenant  is  ordinarily  the  purchase  price  of  the  land  with  interest. 

Mauzy  v.  Flint,  386, 393  (6). 

2.  Breach  of  Covenant. — Possession. — Purchase  Price. — Defenses. — 
The  grantee  in  a  warranty  deed,  so  long  as  he  retains  possession 
and  is  put  to  no  expense,  cannot  recover  for  a  breach  of  covenant 
beyond  mere  nominal  damages,  Mauzy  y.  Flint,  3HQ,  304  (7). 

3.  Injuries  to  Wife. — Action  by  Husband.— In  an  action  by  the  hus- 
band for  damages  for  the  death  of  his  wife,  caused  by  defend- 
ant's negligence,  the  husband^s  medical  and  nursing  expenses,  his 
loss  of  companionship  and  services  of  the  wife  are  proper  ele- 
ments of  damage. 

Indianapolis,  etc..  Transit  Co.  v.  Reeder,  520, 523  (3). 
4  Injuries  to  Wife. — Care  of  Children. — Action  by  Husband. — ^The 
loss  of  parental  care,  training  and  comfort  to  the  children,  thus 
requiring  the  father  to  furnish  such  care  from  other  sources,  is 
n  proper  element  of  damage  in  an  action  ])y  tlie  husl)aud  for  loss 
sustained  through  the  death  of  his  wife,  caused  by  defendant's 
negligence.       Indianapolis,  etc.,  Transit  Co.  v.  Reeder,  520, 523  (4) . 
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BAMAOES— Continued. 

5.  Excessive. — Death  of  Wife. — Action  by  Husband. — In  an  action 
by  the  husband  for  damages  for  injuries  to  his  wife^  such  injuries 
resulting  in  her  death  in  one  year,  a  Judgment  for  $5,000  is  ex- 
cessive, where  the  damages  proved,  except  for  loss  of  society,  was 
not  more  than  one-fourth  of  tiie  amount  of  the  Judgment. 

Indianapolis,  etc.,  Transit  Co.  v.  Reeder,  520. 525  (7). 

6.  Death  of  Infant. — Parent's  Recovery. — ^Damages  recoverable  by 
a  parent  for  the  death  of  an  infant  are  such  as  would  compoisate 
such  parent  only  for  his  commercial  or  monetary  loss  by  reason 
of  such  death.  Ohio  Valley  Trust  Co.  v.  Wemke,  326, 335  (5). 

7.  Injuries  to  Land. — Permanent. — Temporary. — ^The  measure  of 
damages  for  permanent  injuries  to  land  is  the  depreciation  there- 
of in  value;  and  for  temporary  injuries,  the  de* '•eclation  in  the 
rental  value  thereof.      Perry,  etc.,  Stone  Co.  v.  Smith,  413, 416  (2) . 

8.  Location  of  Jail. — Discretion  of  Board. — Incidental  damage  to 
adjacent  property  in  the  location  of  a  Jail  by  the  board  of  com: 
missioners  gives  no  right  of  action. 

Pritchett  V.  Board,  etc.,  3, 9  (4). 

9.  Replevin. — Interest. — ^The  damages  recoverable  in  an  action  on  a 
replevin  bond,  where  plaintiffs  failed  to  return  the  property,  con- 
sist of  the  market  value  of  the  property  at  the  time  of  the  re- 
plevin trial,  less  the  cost  of  preparing  same  for  market,  if  any, 
together  with  six  per.  cent  interest  thereon  until  the  trial  in  the 
action  on  the  bond.  Lindsey  v.  Hewitt,  573, 577  (8). 

10.  Replevin. — Return  of  Property. — Depreciation. — The  damages 
recoverable  in  an  action  of -r^levin,  where  the  property  depre- 
ciated after  its  seizure  by  the  plaintiff,  is  the  value  of  such  prop- 
erty at  the  time  of  its  seizure,  together  with  interest  from  such 
time;  but  where  its  value  is  greater  at  the  time  of  Judgment  for 
its  return,  the  defendants  are  entitled  to  its  value  at  such  time. 

Lindsey  v.  Hewitt,  573, 577  (9). 
DECEDENTS'  ESTATES- 

See  Wills. 

Recovery  from,  for  services,  see  Wobk  and  Labob,  2. 

DEDICATION— 

Of  land  for  street  purposes,  see  Municipal  Ck>BP0RATi0N8,  9. 

DEED&- 

See  Covenants  ;   Mortgages  ;   Taxation. 

May  be  shown  to  be  mortgage,  see  Evidence,  19;    Beidelman  v. 

Koch,  423,  428  (5). 
Answer  showing  that  possession  was  shielded  under,  see  Pi£ading. 

7;  Mauzy  v.  Flint.  38C,  392  (2). 

1.  Descriptions.  — Mistakes. — Evidence. — Circumstantial. — Mistakes 
in  the  description  in  a  deed  may  be  established  by  either  direct 
or  circumstantial  evidence.  Garard  v.  Weaver,  110, 114  (1). 

2.  Descriptions. — Afistakes. — Where  the  grantor  and  grantee  meas- 
ured the  lands  to  be  conveyed,  marked  the  lines  thereof  and  built 
a  partition  fence  on  the  dividing  line,  the  grantee  occupying  the 
land  so  set  apart,  the  fact  that  the  description  in  the  deed  did 
not  correctly  designate  such  Iniid  does  not  vitiate  such  deed;  and 
such  deed  may  be  cor  recited  in  a  suit  therefor. 

Qarard  v.  Weaver,  110. 114  (2). 
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DEEDS — Continued. 


3.  Warranty. — Statutory  Form. — Effect. — A  "good  and  sufficient 
warranty  deed"  covers  by  virtue  of  the  statute  ( §3958  Bums  1098, 
§2927  R.  S.  1881 )  all  covenants  of  title  including  an  agreement  to 
defend  sach  title  against  all  lawful  claims. 

Mauzyy.  Flint,  dm,  d91  (1). 

4.  Possession, — Failure  of  Title. — Damages. — The  grantee  in  a  war- 
ranty deed,  who  has  taken  possession  thereunder  is  entitled  to 
nominal  damages  only  for  a  breach  of  covenant  of  title,  unless  he 
has  been  evicted.  Mauzy  v.  Flint,  386, 392  (3). 

5.  When  Deemed  to  he  Mortgages. — A  deed  accompanied  by  a  writ- 
ten or  oral  contract  by  the  grantee  for  a  reconveyance  of  the 
granted  land  upon  payment,  by  the  grantor,  of  a  present  or  pre- 
existing debt,  constitutes  a  mortgage,  and  no  stipulation  can  malce 
it  otherwise.  Beidelman  v.  Koch,  423, 426  ( 1 ) . 

DEMAND— 

For  return  of  illegal  fees,  see  Officebs. 

Not  necessary  where  one  party  refuses  to  perform  contract,  see 

CJoNTRACTS,  11;  Packers  Fertilizer  Assn.  v.  Harris,  240,  243  (4). 
Not  necessary  where  county  auditor  fails  to  pay  over  money  at 

proper  times,  see  Counties,  3,  4;  Boyd  v.  State,  ex  ret.,  243. 

Sureties  on  County  Auditors*  Bonds. — Failure  to  Make  Settlement. — 
Where  a  demand  upon  a  county  auditor  is  necessary  in  order  to 
maintain  an  action  upon  his  bond  for  the  recovery  of  money  due 
,to  the  county,  a  demand  made  upon  him  alone  is  binding  upon  his 
sureties,  and  his  failure  to  pay  such  money  to  the  county  at  the 
statutory  time  for  payment  suffices  as  a  demand. 

Boyd  V.  State,  ex  rel.,  243, 247  (3) . 

DEHUBBEB— 

See  Pleading. 

DISHISSAIi— 

As  to  one  party  does  not  affect  coparty.  see  Appeal,  26;  Belly. 
Randolph,  1,  3  (2). 

DIVOBCE— 

See  Husband  and  Wife;   Pabent  and  Child. 

1.  Decree.^Suhsequent  Modification. — Custody  of  Child.— The 
court  granting  a  divorce  has  the  continuing  duty,  upon  a  proper 
petition,  tp  see  that  the  child  of  such  divorced  persons  is  properly 
cared  for,*  such  child  being  in  a  sense  the  ward  of  the  court. 

Kcesling  v.  Keesling,  361. 363  (3). 

2.  Residence.— Husband  and  Wife. — Where  a  husband  and  his  wife 
were  in  Colorado  in  September  with  the  intention  of  making  that 
state  their  home,  and  the  wife  soon  afterward  returned  to  Indi- 
ana, a  suit  for  divorce,  filed  by  her  in  Indiana  in  January,  was 
premature.  Petty  v.  Petty,  443, 444  ( 3 ) . 

DBAIKS— 

Extending  Into  Towns. — Repairs. — Assessments. — Where  a  public 
drain  extends  into  the  corporate  limits  of  a  town,  neither  the  own- 
ers of  lands  within  the  town  nor  the  town  itself  can  be  assessed 
under  §5631  Burns  1005,  Acts  1905,  p.  456,  §10,  providing  for  the 
repair  of  public  drains,  for  the  cost  of  repairs  to  such  drain, 
where  the  repairs  were  made  to  that  portion  of  the  drain  lying 
wholly  without  such  town.  Quick  v.  Templin,  151, 155  (3). 
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DUBESS— 

Soo  Contracts. 

EJECTMENT— 

Ck)]iiplaiiit  in,  see  Pleading,  41. 

When  new  trial  as  of  riglit,  d^nandable,  see  New  Trial. 

ELECTIOK— 
See  Landlord  and  Tenant. 

As  to  paragraph  upon  which  to  try,  see  Trial,  8;  Model  Clothing 
House  V.  Hirach,  270,  272  (1). 

Of  Remedies, — Street  Assessments, — Liens, — Waivers, — Actions  on. 
— ^The  maintenance  of  an  action  and  rendition  of  a  personal  Judg- 
ment against  a  lot  owner  on  his  street  assessment  waiver  (§4294 
Bums  1901,  Acts  1899,  p.  237,  §7)  does  not  affect  the  street  as- 
sessment lien  upon  the  lot,  such  lien  renftining  until  paym^it  of 
the  assessment     City  of  Indianapolis  v.  City  Bond  Co,,  470, 472  (2 ) . 

ELEVATOBS— 

See  Evidence,  14. 

Evidence  showing  negligence  in  use  of,  see  New  Trlal,  10;    Ohio 

Valley  Trust  Co,  v.  Wernke,  326,  330  (2). 
Complaint  for  negligence  in  use  of,  see  Pleading,  40. 

EMINENT  DOMAIN— 

See  Mandamus. 

Appeals  from  judgments  in,  see  Appeal,  31 ;  Slider  v.  Indianapolis, 

etc,,  Traction  Co,,  304,  310  (4). 
Highway  petition,  allegations  of,  see  Pleading,  39. 

1.  Additional  Servitude, — Street-Railroads, — Street-railroads  do  not 
constitute  an  additional  servitude  upon  the  lands  used  for  street 
purposes. 

Michigan  Cent,  R.  Co,  v.  Hammond,  etc.,  Elec,  R.  Co,,  66, 70  (2). 

2.  Preliminary  Hearing.  —  Questions  Presentable,  —  Exceptions, — 
— Interurhan  Railroads, — Upon  the  preliminary  hearing  of  a  pro- 
ceeding in  eminent  domain,  and  before  the  appointment  of  ap- 
praisers therein,  the  landowner  may  contest  the  plaintiff's  right 
to  condemn  the  lands  in  question ;  and  such  question  is  presented 
by  the  filing  of  proper  exceptions  to  the  petition. 

Slider  V.  Indianapolis,  etc..  Traction  Co,,  304, 309  ( 1) . 

3.  Highways, — Road  Supervisors, — ^The  power  granted  to  road  su- 
pervisors to  appropriate  land  for  highway  purposes  is  that  of 
eminent  domain,  and  in  the  exercise  of  such  right  such  supervisors 
represent  the  State.  Posey  Tp,  v.  Senour,  580, 583  (4). 

4.  Compensation, — Constitutional  Lair. — ^The  owners  of  land  ap- 
propriated by  road  supervisors  tor  highway  purposes  have  a  con- 
stitutional right  to  compensation. 

Posey  Tp.  v.  Senour,  580, 584  (5). 

5.  Highways. — Liability  of  Totcnships,-^uantum  Meruit. — Town- 
ships are  not  liable  on  the  quantum  meruit  for  gravel  appropriated 
by  road  supervisors  for  highway  repairs,  where  no  appraisement 
was  made  thereof  as  required  by  statute  (§6830  Bums  1901,  Acts 
1883,  p.  62,  §16).  Posey  Tp  v.  Senour,  580, 584  (Q), 
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6.  Highways, — Compensation. — Statutes, — Waiver. — A  landowner 
who  permits  his  gravel  to  be  appropriated  for  highway  purposes, 
by  a  road  supervisor,  may,  under  §6830  Burns  1901,  Acts  1883, 
p.  62,  816,  waive  the  demand  and  notice  therein  provided  for,  but 
the  requirement  of  the  statute  that  the  damages  must  t>e  assessed 
by  the  road  supervisor  and  two  disinterested  persons,  under  oath, 
must  be  strictly  followed,  or  he  loses  his  right  to  compensation. 

Posey  Tp.  v.  Senour,  580, 584  (7). 

EMFLOYEBS'  LIABILITY  ACT— 

See  Pleading,  51. 

Complaint  founded  upon,    against    private  corporation,  held  bad, 

though  question  not  raised  in  briefs,  see.  Appeal,  17 ;    Standard 

Cement  Co.  v.  Minor,  231. 

EQUITABLE  CONVERSION— 

Of  lands,  see  Mobtqaoes,  12. 

EQUITY— 

See  MOBTGAGES. 

ESTATES— 

See  GUABDiAN  and  Wabd. 

ESTOPPEL— 

See  Judgment. 

Answer  in,  see  Pleading,  8-10. 

By  replevin  Judgment,  see  Replevin,  5;    Lindsey  v.  Hewitt^  573, 

577  (7). 

1.  Street  Assessments. — Objections. — Injunction. — Where  a  prop- 
erty owner  objects  to  the  making  of  street  improvements,  giving 
proper  notice  thereof,  he  can  successfully  defend  against  the  en- 
forcement of  a  lien  for  the  cost  thereof,  it  being  unnecessary  to 
bring  an  injunction  suit  to  restrain  the  making  of  such  improve- 
ments. Zorn  V.  Warren-Scharf,  etc.,  Pav.  Co.,  213, 230  ( 17) . 

2.  Conduct. — Trial. — Judgment. — Parties  to  a  suit  are  estopped 
from  questioning  the  theory  thereof  adopted  by  the  trial  court, 
or  the  decree  entered  therein,  where  they  made  no  objections 
thereto  and  for  a  long  period  of  time  acquiesced  therein. 

Hanley  y.  Mason,  312, S21  (6),  324  (6). 
EVIDENCE— 

See  JutxjMENT;  Masteb  and  Sebvant;  Mechanics'  Likns;  Mobt- 
GAGEs;   Payment;  Railboads;  Tbial. 

Appellate  Court  will  not  w^elgh,  see  Appeal,  65-73. 

Of  duress,  sufficient  for  cancelation  of  contract  see  CoNi^Acrp,  19 ; 
Rose  V.  Oiven,  137,  142  (5). 

Parol,  not  admissible  to  supply  contracts  unenforceable  because  in 
contravention  of  statute  of  frauds,  see  Contbacts,  34;  Porter  v. 
Patterson,  404,  409  (4). 

In  actions  for  breach  of  covenant,  see  Covenants,  1,  2 ;  Rife  v.  Dia- 
mond Flint  Glass  Co.,  340. 

To  ostnbllsli  mistake  in  deed  may  be  direct  or  circumstantial,  see 
Deeds,  1;   Oarard  v.  Weaver,  110,  114  (1). 
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Of  meritorious  defense,  not  admissible  on  a  motion  to  set  aside  a 
default  judgment,  see  Judgment,  6;  Ziegler  v.  Funkhouser,  428, 
431   (4). 

Recitals  in  city  ordinance  are  not,  see  Municipal  Corpobations,  12; 
Pittsburgh^  etc.,  R.  Co.  v.  Warrum,  179,  190  (10). 

Sufficiency  of,  see  New  Trial. 

Sustaining  Judgment  on  insurance  policy,  see  New  Trial,  9;  yew 
York  Life  Ina.  Co.  v.  Greenlee,  82,  86  (4). 

Showing  negligence  in  use  of  elevator,  see  New  Trial,  10;  Ohio 
Valley  Trust  Co.  v.  Wemke,  326,  330  (2). 

Supporting  judgment  for  work  and  labor,  see  New  Trial,  11. 

When  complaint  aided  l^y,  see  Pleading,  17. 

In  establishing  proper  freight  rates,  see  Railroad  Commission. 

Admissible  under  general  denial  In  ejectment,  see  Trial,  7;  Bivcns 
y.  Henderson,  562,  565  (2). 

Instructions  as  to  number  of  witnesses  as  constituting  a  prepon- 
derance of,  see  Trlal,  22 ;  Model  Clothing  House  v.  Hirsch,  270, 
273  (4). 

Sufficient  to  recover  for  services,  see  Work  and  Labor,  1;  Model 
Clothing  House  v.  Hirsch,  270,  272  (2). 

1.  Account  Books. — Appeal. — Record. — In  a  suit  wherein  an  ac- 
count book  and  check  stubs  were  sought  to  be  introduced  in  evi- 
dence and  such  writings  purported  to  record  transactions  between 
defendants'  decedent  and  third  persons,  it  was  necessary  that 
facts  be  shown  making  ^ich  writings  comi>etent  in  favor  of  the 
offerer.  (For  collection  and  review  of  Indiana  authorities  on  the 
**shop-book  rule"  of  evidence,  see  concurring  opinion.) 

Johnson  v.  Zimmerman,  165, 168  (3),  170  (3). 

2.  Another  Action  Pending. — Damages. — Death  of  Wife. — In  a  hus- 
band's action  in  damages  for  the  death  of  his  wife  caused  by  de- 
fendant's wrongful  act,  evidence  of  an  order-book  entry  showing 
that  an  action  for  damages  brought  by  the  personal  representa- 
tive,, is  pending,  is  inadmissible. 

Indianapolis,  etc..  Transit  Co.  v.  Reeder,  520, 524  (5). 

3.  Attorney's  Fee. — Mechanics*  Liens. — Notes. — Appeal. — ^The  ad- 
mission of  evidence  of  a  reasonable  attorney's  fee  In  a  suit  to  fore- 
close a  mechanic's  Hen,  and  an  action  upon  a  note  containing  no 
provision  for  attorneys'  fees  Is  not  reversible  error,  where  no  ob- 
jection is  made  on  appeal,  as  to  the  amount  of  such  fee. 

Beach  v.  Huntsman,  205, 213  (12). 

4.  Privileged. — Communications  to  Attorneys. — A  declaration  made 
by  a  client  to  his  attorney  to  be  communicated  to  a  third  person 
is  not  privileged;  and  the  attorney  may  be  compelled  to  testify 
thereto.  Model  Clothing  House  v.  Hirsch,  270, 273  (5 ) . 

5.  Privileged. — Attorney  and  Client. — To  render  an  attorney  in- 
competent to  testify  as  to  communications  made  to  him,  it  must 
be  proved  that  the  relationship  of  attorney  and  client  existed. 

Model  Clothing  House  v.  Hirsch,  270, 273  (6) . 

6.  Assessment  Lists. — Ownership. — Assessment  lists  are  admissible 
in  evidence  as  tending  to  show  ownership. 

Indiana,  etc..  Traction  Co.  v.  Benadum,  121, 124  (5). 

7.  Assessment  Lists.— Value. — Assessment  lists  are  admissible  In 
evidence  as  tending  to  show  the  value  of  the  property  listed. 
Cincinnati,  etc.,  R.  Co.  v.  McDougal   (1886),  108  Ind.  179,  and 
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German  Mut.  Ins.  Co,  v.  ykwedde  (1895),  11  Ind.  App.  G24,  dis- 
tingiiishcHl.  Indiana,  etc.,  Traction  Co.  v.  Benadum,  121, 125  (6). 
S.  Capacity  of  Similar  Furnaces  to  Supply  Heat. — In  a .  suit  to 
foreclose  a  mechanic's  Hen  for  the  installing  of  a  furnace  in  a 
house,  the  defense  bein^  that  such  furnace  did  not  supply  the 
necessary  and  warranted  amount  of  hent.  evidence  that  similar 
furnaces  produced  such  amount  is  admissible  to  show  the  capacity 
of  such  furnace  to  furnish  heat. 

Beach  v.  Huntsman,  205, 212  (10). 

9.  Direct. — Circumstantial. — Facts  may  be  established  by  circum- 
stantial as  well  as  by  direct  evidence. 

Evansville  Metal  Bed  Co.  v.  Loge,  461, 468  (6) . 

10.  Circumstantial. — To  prove  a  fact  by  circumstantial  evidence, 
direct  evidence  of  related  facts  must  be  introduced  from  which 
an  inference  of  the  conjectured  fact  may  be  drawn. 

Evansville  Metal  Bed  Co.  v.  Loge,  461, 468  (7) . 

11.  Circumstantial.  —  Fees  Collected^  —  Counties.  —  Services  Per- 
formed.— Inferences. — Where  it  is  proved  that  a  county  auditor 
performed  certain  official  services,  the  statute  requiring  certain 
fees  to  be  paid  therefor,  the  trial  court  is  warranted  In  inferring, 
In  the  absence  of  evidence  to  the  contrary,  that  such  fees  were 
paid  to  such  auditor.  Boyd  v.  State,  ex  rel.,  243,  247  (5). 

12.  Circumstantial. — County  Auditors. — Assessors*  Books. — Vnlau>- 
ful  Allowances  to  Township  Assessors. — Evidence  showing  that  a 
county  auditor  induced  the  township  assessors  to  increase  their 
claims  for  a  sufficient  amount  to  pay  him  for  making  their  as- 
sessor's books,  and  that  they  so  paid  him,  does  not  sustain  alle- 
gations that  he  obtained  such  money  from  the  county  for  such 
services.  Boyd  v.  State,  ex  rel.,  243, 248  (6) . 

13.  Documentary. — Exclusion. — Presentation  of.  On  Appeal. — 
Where  a  written  instrument  offered  In  evidence  is  excluded  by 
the  trial  court  It  cannot  be  considered  on  appeal  unless  copied 
into  the  record,  mere  statements  of  counsel  in  an  offer  of  proof 
being   Insufficient  Johnson  v.  Zimmerman,  165, 168  (2). 

14.  Future  Advancement  and  Earning  Capacity. — Damages. — Neg- 
ligence.— Elevators. — In  an  action  by  the  father  for  damages  on 
account  of  the  death  of  his  infant  son,  caused  by  defendant's  neg- 
ligence In  operating  Its  passenger  elevator,  evidence  that  such  son 
was  learning  the  carpenter's  trade,  and  would,  within  two  years, 
be  enabled  to  earn  Journeymen  carpenters'  wages  which  would  be 
$3.50  per  day  with  300  working  days  in  a  year,  is  inadmissible. 

Ohio  Valley  Trust  Co.  v.  Wernke,  326, 334  (4),  337  (4). 

15.  Industrious  Uahit. — Swift  Manner  of  Work. — Master  and  Serv- 
ant.— In  an  action  by  a  servant  against  his  master  for  personal 
injuries  caused  by  an  unguarded  machine,  the  admission  in  evi- 
dence of  plaintiff's  habits  of  industry  and  of  the  rapidity  of  the 
work  required  of  him,  or  of  the  custom  of  employes  in  doing  the 
work  required,  or  that  the  plaintiff  was  prevented  from  doing  his 
work  In  the  ordinary  manner  by  reason  of  the  position  of  another 
servant,  was  not  prejudicial  to  defendant. 

Whiteley,  etc..  Castings  Co.  v.  Wishon,  288, 300  (13). 

16.  Insanity.— Relations  Between  Testator  and  Child.— Wills.— Wit- 
nesses.— Competency. — In  a  daughter's  contest  of  her  father's 
will,  insanity  of  the  testator  being  one  of  the  grounds  of  contest, 
such  daughter  Is  competent  to  testify  as  to  the  friendly  relations 
existing  between  herself  and  such  father. 

Brelsford  v.  Aldridge,  106, 108  (2) . 
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17.  Judicial  Notice. — Price  of  WJieat  and  Com. — Courts  take  judi- 
cial notice  that  tbe  price  of  wheat,  corn  and  tobacco  fluctuates. 

Lindaey  v.  Hewitt,  573, 579  (10). 

18.  Judicial  Knowledge. — Steam  and  Electric  Railway  Crossings. — 
Interlocking  Devices. — Courts  take  Judicial  knowledge  that  in 
1897  street-railroads  operated  by  electricity  had  been  constructed 
across  the  tracks  of  steam  railroads  at  street  crossings  in  many 
cities,  and  that  interlocking  systems  constructed  In  the  streets 
would  be  obstructions  thereto. 

Michigan  Cent.  R,  Co.  v.  Hammond^  etc.,  Elec.  R.  Co.,  66, 72  (4). 

19.  Parol. — Showing  Deed  to  he  a  Mortgage. — Parol  evidence  is 
admissible  to  show  that  a  deed  absolute  upon  its  face,  was  made 
under  such  circumstances  as  to  render  it  in  reality  a  mortgage. 

Beidelman  v.  Koch,  423, 428  (5) . 

20.  Oral,  to  Establish  Contents  of  Writing.— When  Admissible. — 
Oral  evidence  of  the  contents  of  a  writing,  where  it  goes  to  the 
proof  of  the  issue,  is  inadmissible  except  upon  proof  that  the 
wxiting  cannot  be  produced,  or  that  it  is  in  the  hands  of  the  ad- 
verse party  and  he  has  failed,  upon  due  notice,  to  produce  same. 

University,  etc.,  v.  Winkler  Bros.  Mfg.  Co.,  44, 46  (1). 

21.  Oral,  to  Establish  Contents  of  Writing. — Harmless  Error. — 
Appeal. — Where  a  witness  was  improperly  permitted  to  testify 
to  the  contents  of  a  writing,  such  error  cannot  be  held  harmless 
on  the  ground  that  witnesses  for  the  opposite  party  also  testified 
thereto,  where  the  record  fails  to  show  that  witnesses  so  testified. 

University,  etc.,  v.  Winkler  Bros.  Mfg.  Co.,  4^,  47  (2). 

22.  Payment  by  Note. — Rebuttal. — Loss  of  Collateral  Security. — 
The  prima  facie  evidence  of  payment  shown  by  the  execution  of 
a  bankable  note  for  a  preexisting  debt  is  rebutted  by  proof  that 
the  acceptance  thereof  as  payment  would  result  in  the  loss  of 
collateral  security  or  other  substantial  benefit 

Beach  v.  Huntsman,  205, 209  (4),  210  (4). 

23.  Improvement  of  Streets. — Railroads. — Discharging  Mail  Sacks. 
— Pedestrians. — In  an  action  by  a  pedestrian  for  injuries  inflicted 
by  the  mail  clerk  on  defendant  railroad  company*8  train  in  dis- 
charging a  mail  sack  therefrom,  the  admission  of  evidence  that 
the  city  Improved  the  street  to  the  rear  of  the  depot  near  which 
such  pedestrian  was  walking,  even  If  erroneous,  was  not  saS&- 
ciently  harmful  to  Justify  a  reversal  of  the  case. 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 194  (15). 

24.  Presumed  True,  When  Uncontradicted. — Railroads. — Discharg- 
ing Mail  Sacks. — Where  a  drayman  testified  that  it  was  the  cus- 
tom of  the  mail  clerk  on  defendant  railroad  company's  train  to 
discharge  the  mail  sacks  at  a  certain  place,  and  such  testimony 
Is  not  contradicted,  it  may  be  assumed  as  true. 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 196  (19). 

25.  Whether  Witness  Had  Written  laCtter  Upon  Specified  Subject. 
— Appeal. — The  admission  of  testimony  of  an  alleged  agent  that 
she  had  written  a  letter  to  her  principal  "about  having  a  fur- 
nace put  in"  does  not  constitute  reversible  error. 

Beach  v.  Huntsman,  205, 212  (11 ) . 
EXECUTION— 

See  MoBTOAGES. 

Sale  under,  of  lands  covered  by  different  Hens,  see  Liens. 
Incumbered  lot  bought  by  city  liable  to  sale  on,  see  Municipal  Cor- 
FOBATiONs,  4;  City  of  Indianapolis  v.  City  Bond  Co.,  470,  473  (4). 
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1.  Exemption, — Time  of  Making  Claim  for, — EwcfiS. — In  the  ab- 
sence of  a  sutiicieiit  excuse,  a  householder  must  claim  his  stat- 
utory exemption  before  a  sale  is  made;  and  the  fact  that  he  did 
not  know  whether  the  property  would  sell  for  more  than  enough 
to  satisfy  the  liens  thereon  is  not  a  sufficient  excuse. 

Broeker  v.  Morris,  417, 420  (4) . 

2.  Redemptioner'a  Sale. — Surplus. — Where  the  holder  of  a  decree 
of  foreclosure  of  a  second  mortgage  redeems  from  a  sale  made 
under  a  foreclosure  of  the  first  mortgage,  and  a  surplus  is  pro- 
duced, the  holder  of  such  second  mortgage  is  entitled,  as  against 
the  mortgagor,  to  have  such  surplus  -applied  upon  his  debt. 

Luken  v.  Fickle,  445, 457  ( 10) . 
EZEMPTIONa— 
See  Execution;    Mobtgaoes. 
Complaint  claiming,  see  Pleading,  42. 

FACTORY  ACT— 

See  Master  and  Servant  ;  Pleading,  52,  53. 

FEES  AND  SALABIES— 
See  Officers. 

Proof  of  fees  collected,  see  Evidence,  11;  Boyd  v.  State,  ex  reh, 
243,  247  (5). 

1.  County  Auditors, — Entering  City  Taxes. — County  auditors  are 
not  entitled  to  any  compensation  from  cities  for  entering  city 
taxes  on  the  county  tax  duplicates. 

Kerr  v.  Regester,  375, 378  (1). 

2.  Voluntary  Payment, — Mistake  of  Law, — Cities. — County  Au- 
ditors.— Payment  by  a  city  to  a  county  auditor  for  entering  city 
taxes  upon  the  county  tax  duplicates  is  not  voluntary  under  a 
mistake  of  law.  Kerr  v.  Regester,  375, 379  (3) . 

FENCES— 
See  Raiiaoads. 

FOBECLOSXTBE— 

See  Exectttion  ;  Mortgages. 

FOBFEITUBES— 

See  Insurance. 

FOBMALISIE— 

Justice  will  not  be  denied  because  of,  see  Appeal,  1;  Bivens  v. 
Henderson,  562,  566  (4). 

FOBIEEB  ADJUDICATION— 

See  Judgment. 

FBATTD— 

See  Corporations. 

Of  drawer  of  bill  of  exchange  constitutes  no  defense  as  against  an 
Innocent  indorsee  in  his  action  against  the  acceptor,  see  Bills 
AND  Notes,  4;  Johnson  County  Sav,  Bank  v.  Kramer,  548,  551  (2). 
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Rights  of  minoilty  stockholders,  see  Cobporationb,  4 ;  Oreen  t.  Pel- 
ton,  075,  681  (4). 

Of  agent  renders  him  personally  liable,  see  Pbincipal  and  Agent, 
8;  Souricine  v.  McRoy  Clay  Works,  358,  361  (3). 

FRAUDS,  STATXTTE  OF— 

See  GoNTKACTs,  30-35. 

"FBICTION  WHEEL"— 

As  used  in  factory  act,  see  Words  and  Phrases,  3. 

GAS  Ajn>  oUt- 

See  Ck)NTBACTs;   Leases. 

''GEABINa"— 

As  used  in  factory  act,  see  Words  and  Phrases,  2. 

aXJABDIAN  AND  WABD— 

Exceptions  to  guardlan*8  report,  trial  on,  see  Trial,  9. 
Petition  for  sale  of  real  estate,  see  Pleading,  45. 

1.  Management  of  Ward's  Estate, — It  is  the  duty  of  a  guardian  to 
manage  the  property  of  his  ward  for  the  he»t  interests  of  the 
ward's  estate.  Alcon  v.  Koons,  537, 539  (3). 

2.  Settlements, — Guardians  who  fail  to  make  reports  every  two 
years  are  liable,  under  §3068  Bums  1908,  cl.  3,  $2521  R.  8.  1881, 
to  a  penalty  of  ten  per  cent  of  their  wards'  entire  estates,  and  to 
a  forfeiture  of  their  claims  for  services,  the  purpose  of  the  stat- 
ute being  to  compel  guardians  to  keep  the  court  informed  as  to 
the  condition  of  their  wards'  estatea 

Alcon  V.  Koons,  537, 540  (4 ) . 

3.  Payment  of  /)e&^«.— Under  §3068  Bums  1908,  cl.  5,  §2521  R.  S. 
1881,  a  guardian  is  imperatively  required  to  pay  all  of  his  ward's 
debts  out  of  the  estate  in  his  hands,  and  to  that  end  may  peti- 
tion for  the  sale  of  the  ward's  real  estate. 

Alcon  V.  JTooiw,  537, 540  (5 ) . 

4.  Liability, — Disclosure  to  Court. — Court  Orders, — ^When  a  guard- 
ian has  made  a  full  disclosure  of  his  ward's  estate  to  the  court, 
and  has  executed  the  court's  orders  with  reference  thereto,  he 
is  not  liable.  AlconY.  Koons,  5^7, 6iO  (7). 

5.  Advice  hy  Ward, — An  Insane  ward  is  under  no  duty  of  advising 
his  guardian  as  to  the  management  of  his  estate. 

Alcon  V.  Koons,  537, 541  (8) . 
C.    Report, — Burden  of  Proof, — ^Where  exceptions  are  filed  to  a 
guardian's  report  the  burden  is  upon  the  guardian  to  prove  the 
correctness  thereof,  since  he  is  regarded  as  the  plaintiff. 

Alcon  V.  Koons,  537, 541  (9) . 

7.    Loss  of   Ward's  Equity  in   Real  Estate, — ^Where  a  guardian 

failed  to  exercise  ordinary  care  to  protect  his  ward's  equity  Id 

reol  estate,  and  such  equity  was  lost  thereby,  the  guardian  is 

liable,  the  prima  facie  loss  being  the  value  of  the  equity. 

Alcon  V.  Koons,  537, 541  (10). 
HAWKEBS  AND  PEDDLEBS— 

Licenses. — Transient  Merchants. — A  peddler  cannot  be  compelled  to 
pay  a  license  assessed  against  him  as  a  transient  merchant 

Clay  V.  Wrought  Iron  Range  Co.,  145, 150  (5). 
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HEALTH— 

See  BoAADS  of  Health. 

HiaHWAYS— 

See  Eminent  Domain. 

Power  to  appropriate  land  for,  is  that  of  eminent  domain,  see 

Eminent  Domain,  3;  Posey  Tp,  v.  Senour,  580,  583  (4). 
Petition  for,  see  Pleading,  30. 
Use  of,  by  railroads,  see  Railroads,  9,  10. 
Contracts  for  work  on,  see  Wobk  and  Labob,  3. 

Ownership. — Highways  are  not  owned  by  the  townships  in  which 
they  are  situate,  but  by  the  general  public,  though  certain  duties 
of  repairing  same  are  imposed  upon  the  townshi()s. 

Posey  Tp.  v.  Senour,  580, 583  (3). 

HOUSEHOLDEB^ 

See  Exemption. 

HOXTSES— 

Construction  of  statutes  regarding,  see  Statutes,  12;  Lagler  v. 
Bye,  592,  595  (5). 

HUSBAND  AND  WIPE— 

See  Contracts;   Evidence. 

Damages  recoverable  by  husband  for  death  of  wife,  see  Action,  2 ; 

Indianapolis,  etc.  Transit  Co.  v.  Reeder,  520,  522  (1). 
Damages  due  to  husband  for  injuries  to  wife,  see  Damages,  5. 
Residence  of  wife  follows  husband,  until  separation,  see  Divorce, 

2;  Petty  v.  Petty,  443,  444  (3). 
Protection  of  wife's  rights,  In  foreclosure,  see  Mobtgages,  10,  17; 

Luken  v.  Fickle,  445. 
Disabilities  of  wife,  see  Statutes,  14;    Druckamiller  v.  Coy,  500, 

505  (7). 

1.  Residence  of  Wife. — Prior  to  separation,  the  domicll  of  the 
husband  Is  the  domicll  of  the  wife.    Pettyv.Petty,\^,4A^  {A). 

2.  Suretyship. — Contracts. — ^A  wife's  contract  of  suretyship  is  void. 

Druckamiller  v.  Coy,  500, 504  (3) . 

INDICTMENT  AND  INFORMATION— 

Against  corporations,  see  Corporations,  13. 

INT  ANTS— 

See  Pabent  and  Chiij). 

Damages  due  to  parents  for  death  of,  see  Damages,  6. 
Court    has    continuing    duty    to    protect,    in    divorce   cases,    see 
DivoBCE,  1;  KeesUng  v.  Keesling,  361,  363  (3). 

INJUNCTION— 

Lies  to  restrain  collection  of  invalid  street  assessment  see  Estop- 
pel, 1 ;   Zorn  v.  Warren-Scharf.  etc.,  Pav.  Co.,  213,  230  (17)^. 

To  restrain  collection  of  sewer  assessments,  see  Municipal  Co«- 
pobations,  16. 
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1.  Tawation.'^Void, — Void  taxes  may  be  enjoined. 

Quick  V.  Templin,  151, 157  (4). 

2.  Taxation. — License. — Transient  Merchants. — Injunction  does  not 
lie  to  restrain  the  collection  of  taxes  where  part  of  the  amount 
is  Justly  owing;  and  where  the  plaintiffs  property  was  assessed 
for  a  license  fee  as  a  transient  merchant,  his  property  cannot  be 
sold  for  another  purpose. 

Clay  V.  Wrought  Iron  Range  Co.,  145, 148  (1). 
INQUESTS— 

Construction  of  statutes  for  holding  autopsy  on  order  of  coroner, 
see  Appeal,  4 ;  Sandy  v.  Board,  etc.,  268. 

INSANE  PERSONS— 

See  Bvidence;  Guardian  and  Wabd. 

Redemption  of  property,  see  Judicial  Sales. 

Confinement  in  Ja«.— Under  53712  Bums  1908,  §2861  R.  S.  1881, 
insane  persons  may  lawfully  be  confined  in  the  county  Jails. 

Pritchett  V.  Board,  etc.,  3. 12  (6). 
INSTBUCTIONS— 

See  TsiAL. 

INSUBANCE— 

Evidence  supporting  Judgm^it  on  policy,  see  New  Tbial,  9;   ^ete 

York  Life  Ins.  Co.  v.  Greenlee,  82,  86  (4). 
Complaints  for,  see  Pleading,  46-48. 
For  Interrogatories  in  cases  of,  see  Tblal,  37. 

1.  Policies. — Delivery  to  Agent  for  Delivery  to  Assured. — Condi- 
tions Precedent. — ^The  company's  delivery  of  a  policy  to  its  agent 
for  unconditional  delivery  to  the  assured  constitutes  a  delivery 
to  assured,  such  agent  holding  only  in  trust  for  the  assured ;  and 
payment  of  the  first  premium  is  not  a  condition  precedent  unless 
BO  stipulated  In  the  policy. 

t^ew^  York  Life  Ins.  Co.  v.  Oreenlee,  82, 85  (2) . 

2.  Premiums. — Payment  of. — Conditions  Precedent. — ^Where  an  in- 
surance agent  is  authorized  to  deliver  a  policy  and  collect  the 
premium,  cash  payment  may  be  waived,  even  though  the  policy 
provides  otherwise.      New  York  Life  Ins.  Co.  v.  Greenlee,  82, 86  (3), 

3.  Insurable  Interest. — Father  and  Son, — ^A  son  has  no  insurable 
interest  in  his  father;  but  a  father  may  take  out  Insurance  on 
his  own  life  and  make  his  son' the  beneficiary,  and  the  payment 
of  the  premiums  by  such  son  does  not  aflfect  the  question. 

New  York  Life  Ins.  Co.  v.  Greenlee,  82, 87  (5). 

4.  Insurable  Interest. — Basis  of  Right. — Public  policy  constitutes 
the  basis  of  the  insurance  rule  requiring  an  insurable  interest: 
and  the  insurance  of  one's  own  life  for  the  benefit  of  another 
shows  such  good  faith  as  validates  such  contract  ^ 

New  York  Life  Ins.  Co.  v.  Greenlee.  82, 87  (6). 

5.  AcfHdent. — Injuries  from  Intentional  Acts. — Injuries  occa8lone<i 
as  the  direct  result  of  intentional  acts  are  not  produced  by  acci- 
dental means  within  the  terms  of  an  accident  insurance  policy. 

Schmid  v.  Indiana,  etc..  Accident  Assn.,  483, 494  (1). 

6.  Accident. — Intentional- Act  Clause.— Application  of,  to  Fatal  In- 
juries,— An  accident  policy  providing  that  the  company  shall  not 
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be  liable  for  injuries  or  death  "from  any  of  the  following  causes : 
♦  ♦  ♦  injury  resulting  from  the  intentional  act  of  the  insured," 
excludes  liability  on  account  of  death  resulting  from  intentional 
acts,  as  well  as  injuries  resulting  therefrom. 

Schmid  v.  Indiana,  etc.,  Accident  Assn.,  483, 494  (2) . 

7.  Accident. — Violence. — An  accident  policy  covering  "physical 
bodily  injuries  through  external,  violent  and  accidental  means" 
embraces  only  those  injuries  caused  by  the  concurring  elements 
of  force  and  accident 

Schmid  v.  Indiana,  etc..  Accident  Assn.,  483, 495  (4) . 

8.  Accident. — Usual  Acts. — Injuries  resulting  from  ordinary  acts, 
though  the  result  of  such  acts  was  unexpected,  if  no  unusual  cir- 
cumstances intervene,  cannot  be  regarded  as  resulting  from  acci- 
dent within  the  meaning  of  an  accident  policy. 

8chmid  v.  Indiana,  etc..  Accident  Assn.,  483, 496  (5) . 

9.  Accident. — Accidental  Means. — Paralysis  of  Heart  from  Exer- 
tion.— Death  from  heart  paralysis,  caused  by  carrying  baggage 
up  a  long  flight  of  stairs,  in  a  rarefied  atmosphere,  is  not  brought 
about  by  "accidental  means,"  and  is  not  within  the  terms  of  an 
accident  policy  covering  death  from  "accidental  means." 

Schmid  v.  Indiana,  etc..  Accident  Assn.,  483, 498  (6) . 

10.  Warranties. — Construction  of. — Warranties  in  insurance  poli- 
cies are  strictly  construed,  and  though  an  answer  in  an  applica- 
tion be  partial,  yet  true  so  far  as  it  goes,  the  warranty  extends 
only  to  the  extent  of  such  answer. 

Haughton  v.  Aetna  Life  Ins.,  527, 529  (2) . 

11.  Warranties.  —  Interrogatories.  —  Partial  Answers.  —  Where  an 
insurance  company's  application  contained  the  following*  ques- 
tion: "What  is  the  name  and  residence  of  your  physician,  the 
one  whom  you  have  personally  employed  or  consulted?"  and  as- 
sured In  answer  thereto  stated :  "Have  none,"  and  the  interroga- 
tories to  the  jury  and  the  answers  thereto  show  that  assured  had 
shortly  prior  thereto  consulted  a  physician  many  times  with  re- 
spect to  his  health,  It  Is  not  thereby  conclusively  shown  that  as- 
sured did  have  a  physician  at  the  time  of  signing  the  application. 

Haughton  v.  Aetna  Life  Ins.  Co.,  527, 629  (3) . 

12.  Applications.— Forfeitures. — Construction. — ^The  rule  requiring 
provisions  for  the  forfeiture  of  an  insurance  policy  to  be  strictly 
construed  applies  to  the  construction  of  the  questions  contained 
in  the  application.       Haughton  v.  Aetna  Life  Ins.  Co.,  527, 530  (4). 

13.  Warranties. — Other  Insurance. — Where  assured,  in  his  applica- 
tion, was  asked  w^hether  he  had  made  application  for  insurance 
to  any  company  or  association,  which  had  not  been  granted,  and 
he  answered  "no,"  a  general  verdict  In  favor  of  the  beneficiary 
should  not  be  overturned  on  the  ground  that  other  interrogatories 
and  answers  showed  that  assured  had  applied  to  another  com- 
pany for  a  policy  for  .$5,000,  since  such  application  might  have 
been  granted,  thus  making  his  answer  true. 

'     -  Haughton  v.  Aetna  Life  Ins.  Co.,  527, 530  (C) . 

14.  Warranties.  —  Other  Insurance.  —  Interrogatories. — Conflict. — 
An  interrogatory  to  the  jury  and  answer  thereto  showing  that 
assured,  in  his  application,  was  asked  whether  he  had  applied  for 
Insurance  to  any  other  company  and  had  been  refused,  to  which 
he  answered  "no,"  and  another  interrogatory  and  answer  thereto 

Vol.  42—46 
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showing  that  he  had  made  an  application  for  a  policy,  and  an- 
other showing  that  assured  was  aslsed  in  his  application  whether 
he  then  had  any  insurance  on  his  life  and  he  answered  '^one," 
are  not  in  irreconcilable  conflict  with  a  verdict  for  the  beneficiary. 
Haughton  v.  Aetna  Life  Ins,  Co.,  527, 531  (7) . 
IKTEBEST — 

Recoverable  as  damages  in  replevin  actions,  see  Damages,  9 ;  Lind- 
sey  V.  Hewitt,  573,  577  (8). 

IHTEBBOGATOBIES  TO  JXTBY— 

See  Trial. 

INTEBUBBAN  BAILBOADS— 

See  Cabbiebs;    Damages;    Eminent  Domain;    Evidence;    Stbeet 

Railboads. 
Negligence  in  loading  cars,  see  Masteb  and  Sebvant,  24. 
Complaint  against,  for  killing  stock,  see  Pleading,  49. 
Complaint  against,  for  negligence,  see  Pleading,  73. 

1.  Killing  Stock, — Farm  CroaHngs. — Contracts. — Under  $5712 
Bums  1908,  Acts  1903,  p.  426,  §6,  iuterurban  railroad  companies, 
in  the  absence  of  negligence,  or  of  a  contract  to  keep  the  gates  to 
such  crossings  in  repair,  are  not  liable  for  stock  injured  or  killed 
upon  their  rights  of  way,  where  such  stock  wandered  thereon 
through  the  owners'  private  farm  crossings. 

Indianapolis,  etc..  Traction  Co.  v.  Smith,  605, 610  ( 3 ) . 

2.  Negligence. — Proximate  Cause. — Travelers  Upon  Street  Cross- 
ings.— ^Where  a  pedestrian  at  night  stepped  upon  a  street  crossing 
Just  behind  a  moving  wagon  and  defendant  ran  Its  car  without 
signal  of  any  kind  over  the  crossing  Just  after  the  wagon  had 
crossed,  striking  plaintiff,  plalntlfTs  going  upon  such  crossing 
was  the  remote  but  not  the  proximate  cause  of  his  injury. 

Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  395, 401  (8). 

3.  Care  to  Prevent  Injuries  at  Crossings. — It  is  the  imperative 
duty  of  interurban  railroad  companies  to  exercise  ordinary  care 
to  avoid  injuring  persons  lawfully  on  the  streets  or  upon  cross- 
ings. Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  395, 401  (9) . 

4.  Duty  to  Avoid  Injury. — **Last  Clear  Chance." — ^Where  a  motor- 
man  runs  his  car  over  a  street  or  crossing,  injuring  a  pedestrian 
traveling  thereon,  the  company  is  liable  If  such  motorman  saw,  or 
in  the  exercise  of  ordinary  care  should  have  seen  the  person  Va 
time  to  prevent  injury. 

Grass  v.  Ft.  Wayne,  etc.,  Traction  Co.,  395, 402  (10). 

5.  Killing  Stock.— Farm  Crossings.—Vnder  §§5437-5443  Bums 
1908,  §§4026-4032  R.  S.  1881,  as  well  as  by  §5446  Bums 
1908,  Acts  1885,  p.  148,  §3,  a  landowner  who  constructs  a 
private  farm  crossing  over  a  railroad  track,  and  whose  stock  es- 
capes through  such  crossing  and  goes  upon  the  track,  re- 
ceiving injuries  thereon,  cannot  recover,  where  defendant  is  not 
negligent.         Indianapolis,  etc..  Traction  Co.  v.  Smith,  605, 609  (2) . 

6.  Killing  Stock. — Farm  Crossings. — Contracts. — Where  a  land- 
owner's stock  escapes  through  his  gate  at  his  private  crossing  and 
goes  upon  a  railroad  company's  track  and  is  killed  thereon,  the 
company,  in  the  absence  of  negligence,  or  of  a  contract  to  keep 
such  gate  in  a  safe  condition,  is  not  liable.  (§5451  Bums  1908. 
Acts  1885,  p.  224,  §5.) 

Indianapolis,  etc.,  Traction  Co.  v.  Smith,  605, 611  (4). 
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IirrOXICATING  LIQTTOBS— 

Individual  Remonstrances, — Powers  of  Attorney. — Powers  of  attor- 
ney oxecuted  prior  to  the  passage  of  the  Individual  and  genersil 
remonstrance  act  of  1905  (Acts  1905,  p.  7,  §8332  Burns  1908), 
authorized  the  designated  attorney  to  execute  an  individual  re- 
monstrance signed  and  filed  after  the  taking  effect  of  such  act, 
since  such  act  did  not  repeal,  but  merely  reSnacted  the  provi- 
sions of  §72831  Bums  1901,  Acts  1895,  p.  248,  §9,  authorizing  a 
remonstrance  against  the  individual  applicant. 

Nichols  V.  Lehman,  384. 

JAILS— 

See  Counties  ;   Insane  Persons  ;  Nuisance. 

JtTDGE— 

Prejudiced  judge  not  qualified  to  try  case,  see  Tbial,  4 ;  EvansviUe 
Metal  Bed  Co.  v.  Loge,  461,  463  (1). 

JtTDGMENT— 

See  Eminent  Domain  ;  Estoppel  ;  Execution  ;  Mobtoages. 

Upon  a  complaint  containing  a  good  and  a  bad  paragraph  will  be 

reversed,  where  it  cannot  be  determined  upon  which  paragraph  it 

rests,  see  Appeal,  19;  Lake  Erie,  etc.,  R,  Co.  v.  Moore,  32,  86  (4). 
"Law  of  the  case,"  see  Appeal,  27. 
By  default,  appeal  from,  see  Appeal,  28. 
By  default,  appeal  from  overruling  of  motion  to  set  aside,  see 

Appeal,  29;  Ziegler  v.  Funkhouser,  428,  431  (2). 
When  ordered  by  Appellate  Court,  see  Appeal,  30;    Qrass  v.  Ft. 

Wayne,  etc.  Traction  Co.,  395,  404    (11). 
For  less  than  $50.  may  be  appealed  from  in  mechanics'  lien  cases, 

see  Appeal,  33;   Strehin  v.  Myers,  381  (1). 
Personal,  against  lot  owner,  does  not  bar  suit  to  foreclose  street 

assessment  lien  upon  lot,  see  Eusction;    City  of  Indianapolis  v. 

City  Bond  Co.,  470,  472  (2). 
On  default,  excessive,  where  it  was  for  $300,  and  demand  was  for 

$200,  see  Pabtition,  2;  Deputy  v.  Dollarhide,  554,  562  (9). 
Complaint  for  review  of,  see  Pleading,  92. 
In  replevin  actions,  see  Replevin. 

1.  Final. — Redemption. — Mortgages. — A  decree  In  a  suit  to  re- 
dean  and  for  partition  setting  out  that  the  plaintiff  shall  have 
one  year  in  which  to  redeem,  that  if  redemption  be  not  then  made 
they  shall  take  nothing  and  shall  pay  the  costs,  that  the  land  is 
indivisible  and  that  it  be  sold  and  the  costs  paid  according  to 
interest.  Is  final,  and  the  parties  are  bound  thereby. 

Hanley  v.  Mason,  312, 319  (3) . 

2.  Ambiguous. — Meaning. — How  Ascertained. — Where  a  decree  Is 
ambiguous,  the  court  in  determining  its  scope  and  meaning  may 
examine  the  pleadings  and  other  proceedings  in  the  cause. 

Hanley  Y.  Mason,  S12,Z21  (7). 

3.  Collateral  Attack. — A  judgment,  however  erroneous,  cannot  be 
collaterally  attacked,  where  the  court  had  jurisdiction  of  the  par- 
tl'^s  and  subject-matter.  ffan^ey  v.  If a^n,  312, 322  (9). 

4.  Issues. — Estoppel. — A  judgment  conclusively  estops  the  parties 
from  afterwards  litigating  issues  raised,  or  which  might  have 
been  raised,  in  such  proceeding. 

Rife  V.  Diamond  Flint  Class  Co.,  346, 349  ( 1 ) . 
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5.  Final. — A  final  Judgment  is  one  that  disposes  of  all  of  the  issues 
in  the  case  as  to  all  of  the  parties  thereto. 

Rife  Y.  Diamond  Flint  Glass  Co.,  346, 349  (2). 

6.  Settinff  Aside. — Excusable  Neglect. — Evidence. — The  only  evi- 
d^ee  admissible  in  a  suit  to  set  aside  a  Judgment  rendared  by 
default  is  that  which  shows  or  falls  to  show  excusable  n^lect  in 
not  defending ;  and  evidoice  of  a  meritorious  defense,  though 
such  defense  must  be  alleged  in  the  motion  or  petition,  is  not 
admissible.  Ziegler  v.  Funkhouser,  428, 431  (4 ) . 

7.  Setting  Aside. — Excusable  Neglect. — Evidence. — ^A^  Judgment 
rendered  upon  default  against  a  married  woman  should  be  set 
aside,  where  she  was  personally  served  with  process  and  failed 
on  account  of  sickness  and  inability  to  read  and  understand  Eng- 
lish, to  ascertain  and  protect  her  rights,  the  motion  to  set  aside 
the  Judgment  being  made  at  the  same  term  at  which  the  Judg- 
men  was  rendered,  and  as  soon  as  she  was  able  to  look  after  the 
matter.  Ziegler  v.  FunkJiouser,  428, 432  ( 7) . 

8.  Setting  Aside. — Excusable  Neglect. — Statutes. — Mandatory. — It 
is  the  imperative  duty  of  the  court  to  set  aside  a  Judgment  ren- 
dered upon  default,  where  excusable  neglect  is  shown. 

Ziegler  v.  Funkliouser,  428, 433  (8 ) . 

9.  Former  Adjudication. — Totcnship  Warrants. — Goods  Sold  and 
Delivered. — A  Judgment  on  a  township  warrant  is  a  bar  to  an 
action  for  goods  sold  and  delivered,  where  the  goods  In  both 
cases  are  the  same. 

Mitchelltree  School  Tp.  v.  Camahan,  473, 479  (6). 

10.  Motion  to  Modify. — Conclusions  of  Law. — Appeal. — ^A  motion 
to  modify  or  correct  the  Judgment  is  the  proper  practice  where 
such  Judgment  does  not  fully  follow  the  conclusions  of  law,  and 
a  failure  so  to  move  prevents  the  questioning  of  such  Judgment 
on  appeal.  AlCon  v.  Koons,  537, 542  ( 11 ) , 

11.  Collateral  Attack. — Appeal. — ^A  collateral  attack  upon  an  er- 
roneous or  merely  irregular  Judgment  must  fail,  the  remedy  for 
such  defects  being  an  appeal.      Deputy  v.  Dollarhide,  554, 558  (1). 

12.  Review. — Direct  Attack. — An  action  to  review  a  Judgment  con- 
stitutes a  direct  attack  thereon. 

Deputy  V.  Dollarhide,  554, 558  (2) . 

13.  Review  of. — Record. — Jurisdiction. — ^Where  the  record  in  a  de- 
fault Judgment  shows  an  insufficient  proof  of  publication  of  a 
nonresident  notice,  the  fact  that  the  trial  court  assumed  Juris- 
diction does  not  prevent  it,  In  an  action  to  review  such  Judgment, 
from  setting  such  Judgment  aside,  the  presumption  of  Jurisdic- 
tion being  unavailing  where  the  proof  shows  there  was  none. 

Deputy  Y.  Dollarhide,  554, 560  (7). 

14.  Review  of.— flf<af«/e«.—i>or«a'on.— Section  646  Bums  1908, 
§616  R.  S.  1881,  providing  for  the  review  of  any  Judgment  within 
one  year  for  "any  error  of  law,"  and  §1266  Bums  1908,  §1209 
R.  S.  1881,  providing  that,  in  partition  suits,  any  person  not 
served  with  summon^  upon  showing  ''sufficient  cause"  may  ob- 
tain a  review  of  the  proceedings  within  one  year  after  such  par> 
titlon  Is  confirmed,  are  distinct  and  must  be  construed  as  in  pari 
materia.  Deputy  v.  DoUarhide,  554, 561  ( 8 ) . 

15.  Parties. — Death  of.  Before  Decree. — ^A  decree  entered  in  a  suit 
after  the  death  of  a  party  thereto  Is  a  nullity,  where  such  decree 

•  is  taken  In  the  name  of  such  decedent. 

Bivens  v.  Henderson,  562, 569  (6) . 
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16.  Setting  Aside. — Exciimble  Neglect. — A  motion  to  set  aside  a 
default  judgment  should  be  overruled  whieb  alleges  that  the 
plaintifTs  complaint  was  filed  at  LaFayette  on  May  9,  that  sum- 
mons thereon  was  made  returnable  June  12,  that  default  was  en- 
tered June  13,  no  appearance  having  been  made,  the  affidavits 
filed  therewith  showing  that  defendant's  attorney  received  the 
summons  at  Indianapolis  on  May  10,  that  on  May  17,  he  dictated 
a  letter  to  his  stenographer,  addressed  to  the  clerk  of  the  court  at 
LaFayette,  asking  for  a  copy  of  the  complaint  and  directing  the 
clerk  to  enter  his  appearance  for  defendant,  but  by  an  oversight 
the  stenographer  omitted  that  part  directing  an  appearance  to 
be  entered,  that  he  also  directed  his  stenographer  to  w^rite  to 
an  attorney  at  LaFayette  on  June  9  directing  him  to  represent 
defendant,  but  such  letter  was  never  written,  that  such  attorney 
at  Indianapolis  was  absent  from  the  city  from  June  11  to  June 
14,  and  that  on  June  14  he  became  aware  of  such  default,  the 
motion  to  set  aside  being  filed  June  15. 

Mutual  Reserve  Life  Ins.  Qo.  v.  Ross,  621, 625  (3) . 

17.  Setting  Aside. — Excusable  Neglect. — yegligence  of  Attorney. — 
Defendant  cannot  be  relieved  from  a  Judgment  taken  by  default 
on  the  ground  of  the  neglect  of  his  attorney,  unless  such  attorney 
acted  with  the  prudence  ordinarily  exercised  by  a  man  al>out  his 
important  business. 

Mutual  Reserve  Life  Ins.  Co,  v.  Ross,  621, 627  (4) . 

JUDICIAL  NOTICE— 

See  Evidence,  17,  18. 

JUDICIAL  SALES— 

Mortgages. — Redemption. — Insane  Persons. — ^The  equitable  right  of 
insane  persons  to  redeem  from  judicial  sales  may  be  enforced  by 
a  suit  for  such  purpose.    AetnaLifeIns.Co.y,8tryker,61,Q5  (6). 

JTTBISDICTION— 

See  Appeal;   Judgment;   Process. 

1.  Street  Improvements. — Bids. — Notice. — ^The  reletting,  of  a  con- 
tract for  street  improvements  without  readvertising  for  bids,  after 
the  former  successful  bidder  failed  to  enter  into  his  contract,  is 
void  for  want  of  Jurisdiction  over  the  subject-matter. 

Zom  V.  Warren-Scharf,  etc.,  Pav.  Co.,  213, 229  (14). 

2.  Process. — Proof. — No  jurisdiction  is  obtained  In  the  case  of  a 
nonresident  until  the  proper  proof  of  service  or  publication  Is 
made,  and  an  unsworn  certificate  of  the  publisher  of  a  newspaper 
that  an  attached  notice  w^as  duly  published  is  insufficient. 

Deputy  V.  Dollarhide.  554, 559  (4) . 

JXTBY— 
See  Tbial,  23-25. 

Examination  on  voir  dire,  see  Appeal,  32;  Annadall  v.  Union,  etc.. 
Lime  Co.,  264,  266  (3). 

LABOB^ 

See  WoBK  AND  Labor. 

LANDLORD  AND  TEKANT— 

Answer  showing  tenant  failed  to  yield  possession  because  of  sick- 


ness, see  Oifford  v.  Bingham,  SI,  42  (3). 
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1.  Holding  Over. — Election, — Where  a  tenant  holds  over  after  the 
expiration  of  hid  term  the  landlord  may  elect  to  treat  him  as  a 
trespasser  and  bring  an  action  to  remove  him,  or  he  may  consider 
the  tenancy  renewed  for  another  term. 

Gilford  V.  Bingham,  37, 41  (1). 

2.  Eviction, -^Statutes,  —  Supplemental  Bemedi/.  —  Section  8071 
Bums  1908,  §5225  R.  S.  1881,  providing  for  the  eviction  of  t«i- 
ants  unlawfully  holding  over,  merely  gives  additional  relief  to 
the  landlord,  the  common-law  remedy  of  ejectm^it  being  still 
available.  Gilford  v.  Bingham,  37, 42  (2) . 

<<LAST  CLEAB  CHANCE"— 

See  Intebubban  Railroads. 

Complaint  failing  to  show,  see  Pi^eadino,  81. 

LEASES— 

Complaint  on  gas  and  oil,  see  Pleading,  43,  44. 

LICENSES— 

See  Hawkebs  and  Peddlebs  ;  Taxation. 

1.  Transient  Merchants.— Vu^i^t  88235  Bums  1908,  Acts  1901,  p. 
466,  §1,  it  is  unlawful  for  a  transient  merchant  to  transact  busi- 
ness without  a  license  so  to  do. 

Clay  V.  Wrought  Iron  Range  Co.,  145, 148  (2). 

2.  Transient  Merchants. — A  company  which  rents  a  room  for  the 
storage  of  its  stoves  and  which  seUs  such  stoves  only  by  peddling 
them  is  not  a  transient  merchant. 

Clay  v.  Wrought  Iron  Range  Co,,  145, 150  (4). 

LIENS— 

See  Mechanics*  Liens  ;  ^obtgaoes  ;  Municipal  Corpobations. 

Of  vendor,  see  Covenants. 

Personal  judgment  against  lot  owner  is  no  bar  to  a  suit  to  foreclose 
street  assessment  lien  upon  the  lot,  see  Election;  City  of  Indi- 
anapolis V.  City  Bond  Co.,  470.  472  (2). 

Discharge  of,  by  note,  see  Payment. 

Of  attorneys  for  fees,  see  Pleading,  90. 

Of  street  assessment  not  affected  by  tax  sale,  gee  Taxation,  3; 
City  of  Indianapolis  v.  City  Bond  Co,,  470,  472  (3). 

Inferior. — Different  Parcels  of  Property. — Sales  of. — Equities.— 
Where  three  successive  liens  cover  two  tracts  of  land,  and  a 
fourth  lien  covers  only  the  second  of  such  tracts,  the  holder  of 
such  fourth  lien  has  the  equitable  right  of  compelling  the  holders 
of  such  prior  liens  to  exhaust  the  first  tract  before  resorting  to 
such  second  tract.  Broeker  v.  Morris,  417, 419  (2). 

LIMITATION  OF  ACTIONS— 

Where  verdict  includes  an  amount  barred  by  limitations,  remittitur 
should  be  entered,  see  New  Tbial,  4;  Strange  v.  Huntington 
Light,  etc.,  Co.,  14. 

1.  Amended  Complaint. — New  Cause. — School  •  Warrants, — Goods 
Sold  and  Delivered. — Where  an  action  was  brought  on  a  school 
warrant  properly  approved  by  the  board  of  commissioners  under 
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the  auditing  board  law  (Acts  1897,  p.  222),  the  filing  of  an 
amended  complaint  for  goods  sold  and  delivered  does  not  state  a 
new  cause  of  action  subject  to  the  bar  of  the  statute  of  limita- 
tions, where  such  statute  did  not  constitute  a  bar  at  the  time  of 
filing  the  original  complaint. 

Mitchelltree  School  Tp.  v.  Camahan,  473, 476  (2). 

2.  Complaint, — Amendments, — 'New  Cause. — ^Where  an  amendment 
is  made  to  a  complaint,  containing  a  cause  of  action  not  contained 
fn  the  original  complaint,  the  statute  of  limitations  relates  to  the 
time  of  the  amendment  and  not  to  the  time  of  filing  the  original 
complaint  Mitchelltree  School  Tp,  v.  Camahan,  473, 477  (3) . 

3.  Amendments, — Character  of. — Former  Adjudication. — ^The  stat- 
ute of  limitations  constitutes  a  bar  to  a  cause  of  action  stated  In 
an  amended  complaint,  where  a  judgment  on  the  original  com- 
plaint, not  barred  by  the  statute,  could  not  be  pleaded  as  a  former 
adjudication  of  the  cause  set  out  in  the  amended  complaint. 

Mitchelltree  School  Tp.  v.  Carnahan,  473, 478  (6). 

KANDAMTTS-* 

Road  Supervisors. — Condemnation. — Oravel. — ^A  road  supervisor 
requiring  gravel  for  highway  purposes  may  be  compelled,  by  man- 
damus, by  the  owner  of  such  gravel,  to  have  the  same  appraised, 
as  provided  for  in  §6830  Burns  1901,  Acts  1883,  p.  62,  §16. 

Posey  Tp-  v.  Senour,  580, 585  (8) . 

MABBIED  WOMEN^ 

See  Husband  and  Wife, 

MA8TEB  AND  SEBVANT— 

See  Evidence;   Railroads. 

Complaint  in  cases  of,  see  Pleading,  50-65. 

Instructions  in  cases  of,  see  Trial,  17-19. 

1.  Assumption  of  Risk. — Factory  Act. — ^The  servant  does  not  as- 
sume risks  caused  by  the  master's  violation  of  section  nine  of  the 
factory  act  (Acts  1899,  p.  231,  §8029  Burns  1908). 

Whiteley,  etc..  Castings  Co.  v.  Wishon,  288, 296  (6). 

2.  Safe  Place. — It  is  the  duty  of  the  master  to  provide  for  his  serv- 
ants a  safe  place  In  which  to  work  and  safe  appliances  with 
which  to  work,  but  for  the  negligent  use  of  such  appliances  by 
the  servants  the  master  Is  not  ordinarily  liable. 

Chicago,  etc.,  R.  Co.  v.  Hamilton,  512,  516  (3). 

3.  Assumption  of  Risk. — Fellow  Servants. — A  servant  assumes  the 
risk  of  injuries  caused  by  the  negligence  of  fellow  servants. 

Chicago,  etc.,  R.  Co.  v.  Hamilton,  512, 516  (4). 

4.  Orders.  —  Presumptions.  —  Knowledge. — Equal  Opportunities. — 
The  servant  may  rely  upon  the  presumption  that  obedience  to  his 
master's  order  will  not  expose  him  to  danger,  but  such  presump- 
tion does  not  apply  where  the  servant  has  equal  knowledge,  or 
equal  opportunities  therefor,  with  the  master. 

Chicago,  etc.,  R.  Co.  v.  Sanders,  585, 587  (3) . 

5.  Unsafe  Appliances, — Inspection, — Railroads, — Where  a  railroad 
construction  foreman  ordered  the  plaintiff  and  others  to  erect 
a  gin  pole  and  hoist  certain  timbers,  and  such  servants  did  so 
usin?  a  defective  rope  furnished,  plaintiff  having  no  knowledge 
of  such  defective  condition,   and   the  plaintiff  was   Injured  by 
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reason  of  the  parting  of  such  rope,  the  company  is  liable,  fmch 
foreman,  under  §8017  Bums  1908,  Acts  1893,  p.  294.  §1,  being  a 
vice-principal.  Cleveland,  etc.,  R.  Co.  v.  Beale,  588, 589  (2). 

6.  Assumption  of  Risk. — Unsafe  Appliances. — Inspection. — ^A  serv- 
ant does  not  assume  the  rlsls  of  a  defective  rope  furnished  by  the 
master,  where  the  defect  is  not  apparent  and  he  knows  nothing 
al>out  it,  the  duty  of  inspection  being  a  continuing  one  devolving 
upon  the  master.  Cleveland,  etc.,  R.  Co.  v.  Beale,  588, 500  (3). 

7.  Appliances. — Where  the  master  provides  new  appliances  to  be 
used  when  the  old  ones  l)ecome  defective,  he  has  performed  his 
duty  in  that  regard.     Cleveland,  etc.,  R.  Co.  y.  Beale,  58S,  mi  (4). 

8.  Unsafe  Appliances. — Absence  of  Foreman, — ^Where  a  foreman 
furnishes  the  servant  unsafe  appliances,  the  defects  not  being 
patent,  and  orders  him  to  do  certain  work  with  them,  to  his 
injury,  the  master  is  liable,  though  the  foreman  is  absent  when 
the  injury  occurs.         Cleveland,  etc.,  R.  Co.  v.  Beale,  588, 591  ( G) . 

9.  Line  of  Duty. — Saving  Employer's  Property. — An  employe  who 
temporarily  leaves  his  accustomed  work  in  order  to  prevent  the 
destruction  of  his  master's  property  is  not  acting  outside  of  the 
scope  of  his  duty,  it  being  the  implied  duty  of  an  employe  to 
exercise  ordinary  care  for  the  preservation  of  the  master's  prop- 
erty. United  States  Cement  Co.  v.  Koch,  251, 259  (5).  260  (5). 

10.  Assumption  of  Risk. — ^At  the  common  law  the  servant  assumes 
all  \)pen  and  apparent  risks  of  tlie  service,  whether  necessarily 
incident  to  the  service  or  otherw^ise. 

United  States  Cement  Co.  v.  Koch,  251. 259  (6). 

11.  Safe  Place. — Appliances. — Inspection. — ^The  master  owes  a 
duty  to  the  servant  to  use  reasonable  care  to  provide  for  the 
servant  a  safe  place  in  which  to  work,  safe  appliances  with  which 
to  work,  to  keep  such  appliances  in  repair,  and  to  make  reason- 
ably frequent  inspections. 

United  States  Cement  Co.  v.  Koch,  251. 260  (8). 
12."  Servants  Duty. — ^Where  the  master  has  performed  his  duty  in 
furnishing  to  the  servant  safe  appliances,  he  Is  not  liable  for 
injuries  sustained  by  such  servant  in  the  use  thereof. 

United  States  Cement  Co.  v.  Koch,  251, 260  (9). 

13.  Safe  Place. — Dangers  Arising  from  Ordinary  Work. — ^The 
master  is  not  liable  because  of  dangers  arising  from  the  use  of 
proper  appliances  furnished,  where  he  provides  against  probable 
and  possible  dangers  that  may  arise,  and  provides  for  the  serv- 
ants the  means  of  protecting  themselves. 

United  States  Cement  Co.  v.  Koch,  251, 261  ( 10) . 

14.  Fellow  Servants.— Test. — Whether  a  corporation  is  liable  to  a 
servant  Injured  by  reason  of  some  act  which  has  not  been  per- 
formed Is  determined  by  ascertaining  whether  It  is  the  duty  of 
the  officers  of  such  corporation,  or  of  some  other  servant,  to  per- 
form such  omitted  act. 

United  States  Cement  Co.  v.  Koch,  251. 262  (11). 

15.  Defective  Appl{4inces. — Iron  Moulding. — Sputtering. — Evidence. 
— Inferences. — In  an  action  against  a  company  for  injuries  caused 
by  the  placing  of  a  cold  mould  in  the  place  of  a  heated  mould, 
whereby  the  plaintiff,  a  servant,  was  injured  by  the  sputtering 
of  molten  Iron  poured  into  such  cold  mould,  direct  evidence  show- 
ing that  a  mould  was  used  for  two  hours,  that  It  became  broken 
nud  was  replace<1,  that  such  defective  mould  was  removed  with 
the  naked  hands,  the  evidence  failing  to  show  which  mould  was 
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rei)laced»  that  iron  iK)ured  into  one  of  the  moulds  sputtered, 
injuring  plaintiff,  that  iron  poured  into  cold  moulds  frequently 
sputtered,  and  that  sputtering  was  also  caused  by  other  circum- 
stances, fails  to  sustain  a  verdict  for  the  plaintiff,  since  an 
Inference  from  an  inference  Is  not  permissible  in  the  establish- 
ment of  a  fact  EvansviUe  Metal  Bed  Co.  v.  LogCj  461, 464  (5). 

16.  Factory  Act. — Planers, — Guards, — ^A  factory  owner  is  not  re- 
quired to  place  a  screen  over  the  air  opening  to  a  dust  pipe  under 
a  stave  planer  to  prevent  an  operator  thereof  from  thrusting  his 
hand  therein  when  trying  to  prevent  the  choking  of  the  dust  pipe. 

Vigo  Cooperage  Co.  v.  Kennedy,  433, 439  (2). 

17.  Factory  Act. — Guarding  Machinery. — ^The  guarding  of  a  ma- 
chine so  that  servants  in  the  usual  course  of  their  labor  are  not 
liable  to  Injury  therefrom,  precludes  a  charge  of  negligence  as 
against  the  owner  of  the  factory. 

Vigo  Cooperage  Co.  v.  Kennedy,  433, 440  (3) . 

18.  Factory  Act. — Guarding  Machinery. — Emergency. — ^The  fact 
that  a  dust  pipe  under  a  planer  became  choked,  and  which  en- 
dangered neither  property  nor  persons,  is  not  such  an  emergency 
as  justified  an  employe  in  placing  his  hand  therein,  when  he 
knew,  or  should  have  known,  that  his  hand  would  be  caught  in 
the  knives  contained  therein. 

Vigo  Cooperage  Co.  v.  Kennedy,  433, 440  (5) . 

19.  Scope  of  Employment. — Injuries  Outside  Thereof. — Ordinarily 
a  servant  cannot  recover  for  Injuries  received  while  working  out- 
side of  the  scope  of  his  employment. 

Vigo  Cooperage  Co.  v.  Kennedy,  433, 441  (7). 

20.  Inexperience. — Warning. — Dangerous  Machinery. — ^A  master  is 
not  required  to  Inform  a  servant  fifteen  years  old,  of  the  danger 
of  putting  his  hand  Into  a  dust  pipe  containing  rapidly  revolving 
knives,  where  his  ordinary  duties  did  not  require  him  to  do  any- 
thing with  reference  to  such  pipe. 

Vigo  Cooperage  Co.  v.  Kennedy,  433, 441  (8). 

21.  Warning. — Open  and  Apparent  Dangers.— -It  is  not  necessary 
for  the  master  to  warn  servants  against  open  and  apparent  dan- 
gers. Vigo  Cooperage  Co.  v.  Kennedy,  433, 442  (9) . 

22.  Defective  Machinery. — Where  a  servant  receives  Injuries  by 
reason  of  defective  machinery,  or  by  reason  of  the  master's  fail- 
ure to  provide  a  proper  exhaust  pipe,  as  required  by  statute 
(§8029  Bums  1908,  Acts  1899,  p.  231,  §9),  a  right  of  action  arises 
In  his  favor.  Vigo  Cooperage  Co.  v.  Kennedy,  433, 443  (10). 

23.  Fellow  Servants. — Railroads. — Employe  of  Manufacturing 
Company. — ^A  railroad  company  operating  upon  its  own  switch  In 
delivering  straw  Into  the  plant  of  a  strawboard  company  is  a 
fellow  servant  of  a  person  employed  by  such  strawboard  company 
to  clean  up  the  straw  which  fell  while  the  railroad  company  was 
unloading  its  cars.  Lake  Erie,  etc.,  R.  Co.  v.  Bray,  48, 51  ( 1 ) . 

24.  Shipper  Loading  Cars  for  Railroad  Company. — Where  the 
servants  of  one  employer  are  performing  service  which  another 
employer  is  under  the  duty  of  performing,  such  servants  will  be 
considered  as  being  In  the  employ  of  the  latter. 

Indiana,  etc..  Traction  Co.  v.  Benadum,  121, 122  (2). 
MAXIMS— 

Damnum  al>sque  injuria:  A  loss  without  a  cause  of  action; 
Pritchett  V.  Board,  etCy  3,  9;  Vandalia  R.  Co.  v.  McMains,  532, 
534. 
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MECHAKICS'  LIEKS— 

See  Evidence. 

Appeal  from  decree  .in  case  of,  though  amount  is  less  than  $50,  see 

Appeal,  33;   Strehin  v.  Myers,  381  (1). 
Complaint  in  cases  for  foreclosure  of,  see  Pleading,  66,  67. 

1.  Accrual  of  Right  to, — When  work  is  completed  upon,  or  mate- 
rials furnished  for,  a  building,  a  right  to  a  mechanic's  lien  ac- 
crues upon  the  filing  of  a  proper  notice. 

Beach  v.  Huntsman,  205, 209  ( 1 ) . 

2.  Agency, — Evidence, — ^Though  a  contract  for  the  construction  of 
a  furnace  for  a  house  was  made  by  a  person  in  possession,  the 
lienor  may  show  that  such  person  was  an  undisclosed  principal, 
thus  foreclosing  the  lien  as  to  such  principal. 

Beach  v.  Huntsman,  205, 211  (7) . 

3.  Basis  for, — Mechanics*  liens  are  based  upon  statute  and  not 
upon  contract  Beach  y.  Huntsman,  205, 212  (8) . 

4.  Personal  LialHlity. — A  mechanic's  lien  may  be  enforced  against 
the  property  benefited  though  there  be  no  personal  liability. 

Beach  v.  Huntsman,  205, 212  (9) . 

5.  Lahor  and  Materials  Entering  Different  Structure. — ^A  mechan- 
ic's lien  cannot  be  taken  upon  a  structure,  where  the  labor  and 
materials  furnished  entered  into  a  different  structure. 

Windfall  Nat,  Oas,  etc.,  Co.  v.  Roe,  278, 280  ( 1 ) . 

6.  Joint, — Different  Structures. — ^A  mechanic's  lien  can  be  taken 
upon  a  number  of  structures  jointly,  where  they  were  built  or 
repaired  under  a  single  contract  with  the  owner  thereof. 

Windfall  Nat.  Gas,  etc.,  Co.  v.  Roe,  278, 280  (2) . 

7.  Notice. — Complaint — A  notice  for  a  mechanic's  lien  must  show 
the  amount  due,  to  whom  due,  from  whom  owing,  and  for  what 
due,  and  must  describe  the  property  so  that  the  owner  may  know 
the  property  intended  to  be  charged  thereby;  and  a  complaint 
based  upon  a  notice  omitting  any  of  such  requisites  is  not  suffi- 
cient. Windfall  Nat.  Gas,  etc.,  Co.  v.  Roe,  278, 280  (4 ) . 

8.  Materials. — One  furnishing  materials  to  be  used,  and  which  are 
used,  in  the  construction  of  a  house  is  entitled  to  a  lien  therefor 
(§8295  Bums  1908,  Acts  1899,  p.  569). 

Owinn  V.  Wright,  597, 601  (3) . 
MEBGEB— 

Of  oral  into  written  contracts,  see  Contracts,  29. 

MINES  AKB  MINEBALS— 

Complaint  for  Tlolatlon  of  mining  act,  see  Pleading,  55-68. 

MISTAKE— 

See  Deeds. 

Of  law,  not  iuTolved  in  paying  county  auditor  unlawful  fees,  see 
Fees  and  Salaries,  2;  Kerr  v.  Regester,  375,  379  (3). 

MOBTGAGES— 

See  Judgment. 

Executed  to  secure  a  surety  are  indemnity  contracts,  see  Contractb. 

23;   Druckamiller  v.  Coy,  500,  503  (1). 
Agreement  of  grantee  to  pay,  as  part  of  the  purchase  price,  not 

within  statute  of  frauds,  see  Contracts,  30 ;   Southern,  etc.,  Sav. 

Inst.  V.  Roberts,  653,  654  (1). 
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When  deeds  deemed  to  be,  see  Deeds,  5;  Beidelman  v.  Koch,  423, 

426  (1). 
Deeds  may  be  showB  to  be,  see  Evidence,  19 ;  Beidelman  y.  Koch, 

423,  428  (5). 
Successive  liens,  sales  under,  see  Liens. 

Complaint  to  enforce  assumption  of  payment  of,  see  Pleading,  68. 
Situs  for  taxation,  see  Taxation,  1;    Hathaway  y.  Edwards',  22, 

25  (1). 

1.  Bills  to  Redeem, — Equity. — Where  a  complaint  is  filed  alleging 
that  plaintiffs  are  the  owners  in  fee  silnple  of  certain  lands,  that 
a  mortgage  thereon  was  executed  by  their  ancestor,  that  such 
mortgage  was  foreclosed  without  making  them  parties,  that  a 
decree  of  sale  was  entered,  the  land  sold  thereunder,  the  defend- 
ants being  the  purchasers,  such  complaint  further  asking  for  an 
accounting,  and  offering  to  pay  the  amount  due,  and  praying  for 
I)ermis8lon  to  redeem  from  such  mortgage,  such  proceeding  con- 
stitutes an  equitable  suit  to  redeem. 

Hanley  v.  Mason,  312, 310  ( 1 ) . 

2.  Redemption, — Decree. — Collateral  Attack. — While  a  strict  fore- 
closure of  a  mortgage  cannot  be  had  as  against  the  legal  owners 
of  land,  if  the  legal  owners  file  a  suit  to  redeem  and  the  decree 
gives  them  one  year  in  which  to  do  -so,  failing  therein  they  were 
to  take  nothing  and  their  suit  to  be  dismissed  at  their  costs,  they 
are  bound  thereby,  especially  on  a  collateral  attack  in  a  suit 
wherein  they  seek  to  quiet  their  title. 

Hanley  v.  Mason,  312, 322  (8) . 

3.  Suits  to  Redeem. — Decree. — ^Where  plaintiffs  sue  to  redeem  from 
the  lien  of  a  mortgage,  and  the  court  finds  in  their  favor  giving 
one  year  in  which  to  pay  such  lien,  and  providing  that  in  case 
of  failure  they  take  nothing  by  their  suit  and  pay  the  costs,  their 
failure  to  comply  with  such  decree  completely  bars  their  future 
assertion  of  title.  Hanley  v.  Mason,  312, 323  (10) . 

4.  Conditional  Sales. — Distinctions. — ^A  mortgage  is  a  security  for 
a  debt;  and  a  conditional  sale  is  a  transfer  accompanied  by  a 
contract  to  resell  upon  specified  terms. 

Beidelman  v.  Koch,  423, 426  (2) . 

5.  Deeds. — Intention. — In  determining  whether  a  deed  absolute 
upon  its  face  constitutes  a  mortgage,  the  courts  will  ascertain 
the   intention   of   the  parties.       Beidelman  Y.Koch,  423, 427  (3). 

6.  Deeds. — Evidence, — Where  the  owner  of  lands  deeded  the  same 
to  the  mortgagee  thereof  In  payment  of  the  mortgage  debt  the 
notes  and  mortgage  being  surrendered  to  the  maker  and  mort- 
gagor, the  contemporary  execution  of  a  contract  to  reconvey  upon 
payment  of  an  equal  sum  together  with  interest,  taxes  and  ex- 
penses, does  not  render  such  deed  a  mortgage. 

Beidelman  v.  Koch,  423, 427  (4) . 

7.  Foreclosure. — Householders'  Exemptions. — Execution. — A  house- 
holder has  no  right  to  his  statutory  exemption  from  the  proceeds 
of  the  sale  of  his  mortgaged  property,  until  the  mortgage  is 
satisfied.  Broeker  v.  MorHs,  417, 420  (3) . 

8.  Foreclosure. — Priorities  of  Junior  Lien  Holders. — ^Where  the 
holder  of  a  first  mortgage  brings  a  suit  for  foreclosure,  making 
all  junior  lien  holders  defendants,  the  court  may  properly  con- 
tinue the  case,  after  a  decree  for  plaintiff,  in  order  to  determine 
the  priorities  of  the  defendants.       Lwfce/i  v.Ftcfcle,  445,453  (2). 
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9.  Junior. — Foreclosure, — ^The  fact  that  a  jonior  mortgagee  is  a 
party  to  a  foreclosure  sait  broo^t  by  tbe  senior  mortsasee  does 
not  inreclade  ttim  from  afterwards  fM^edosms  his  jmiior  mort- 
gage, snch  liens  continoiDg  during  tiie  statutory  period  for  re^ 
demption.  Lukem  t.  Fickie,  445, 454  (3) . 

10.  Foreclosures-Equities, — Wife's  Interest.— In  a  suit  to  fore- 
close a  senior  mortgage,  tbe  junior  lien  bf^ders  being  made  de- 
fendants, the  court  may,  upon  petitions  filed  therein,  determine 
tbe  equities  of  such  Junior  lien  holders,  as  well  as  tbe  rights  of 
the  wife  in  tbe  property,  tbe  whole  matter  being  of  equitable 
cognizance.  Luken  v.  Fickle,  445, 454  ( 4 ) . 

11.  Junior, — Rights  on  Redemption. — ^A  junior  mortgagee  who  re- 
deemed from  a  sale  under  a  decree  of  foreclosure  of  a  senior 
mortgage  must  look,  for  the  payment  of  bis  lien,  to  the  surplus 
produced  at  tbe  subsequent  sale  and  to  tbe  personal  liability  ot 
tbe  mortgagor.  Luken  y.  Fickle,  445, 456  ( 8 ) . 

12.  Sale  of  Land. — Surplus. — Equitable  Conversion. — Junior  Lien 
Holders. — Where  lands  are  sold  on  which  there  are  several  liens, 
the  priorities  of  the  parties  in  tbe  land  are  transferred  to  the 
fund  arising  from  the  sale  thereof.    Luken  v.  Fickle,  4^  4S6  (9). 

13.  Foreclosure, — Redemption  by  Creditor. — Ownership. — ^The  own- 
er has  one  year  in  which  to  redeem  lands  sold  under  a  mortgage 
foreclosure;  but  if  a  creditor  redeem  the  owner's  title  does  not 
pass  until  a  second  sale  is  made,  when  the  title  passes  and  vests 
completely  in  the  second   purchaser. 

Luken  v.  Fickle,  445, 458  (11). 

14.  Redemption, — Husband  and  Wife. — ^The  wife's  right  of  re- 
demption from  the  decree  of  foreclosure  of  a  mortgage  upon  her 
husband's  land,  in  which  mortgage  she  joined,  expires  one  year 
from  the  date  of  sale.  Luken  v.  Fickle,  445, 459  (12). 

15.  Redemption  by  Junior  Lien  Holder. — Senior  Lien. — ^The  re- 
demiJtion,  by  a  Junior  mortgagee,  from  a  foreclosure  sale  of  the 
husband's  lands  does  not  divest  the  lien  of  the  senior  mortgage 
as  against  the  wife  who  Joined  in  such  mortgage;  and  the  sale 
made  under  the  redemption  relates  back  to  the  title  existing  at 
the  time  of  the  execution  of  the  first  mortgage. 

Luken  v.  Fickle,  445, 459  ( 13 ) . 

16.  Foreclosure. — Rcdemptioncr's  Sale. — ^A  sale  upon  a  redemp- 
tion by  a  Judgment  creditor  divests  the  lien  of  tlie  senior  decree 
and  of  the  intervening  liens,  the  surplus  therefrom  being  distrib- 
utable to  the  creditors  Junior  to  the  lien  of  such  redemptioner 
in  the  original  order  of  their  priorities. 

Luken  v.  Fickle,  445, 459  (14). 

17.  Foreclosure. — Wife's  Rights. — Subject  to  the  mortgage  in 
which  she  Joined,  a  married  woman  has  the  right  to  a  one-third 
Interest  In  her  husband's  land;  and  this  right  will  attach  to 
the  proceeds  of  a  sale  of  such  land,  lier  rights  being  superior  to 
her  husband's  mortgagees  or  his  Judgment  creditors. 

Luken  v.  Fickle,  445, 459  (15). 

18.  Foreclosure.  —  Sales.  —  Wife's  Rights.  ~  Junior  Creditors. — 
Where  land  was  sold  under  a  decree  of  foreclosure  of  a  mortgage 
in  which  the  wife  Joined,  the  Junior  lien  holders  being  made 
parties  defendant  to  the  suit  to  foreclose,  the  wife  may.  In  the 
contest  between  the  Junior  creditors  as  to  their  respective  claims 
of  priority  In  the  surplus  after  satisfaction  of  the  lirst  mortgage, 
apply  for  and  receive  a  sum  from  such  surplus  e<iual  to  the  one- 
third  part  of  the  sale  price  thereof.   Luken  v.  Fickle,  445, 460  (16), 
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19.  Indemnity. — Surplus, — Second  Mortgages, — Where  a  wife  Joins 
in  tlie  execution  of  a  mortgage  to  secure  her  husband's  surety 
upon  his  note,  there  being  a  provision  that  in  case  of  a  sale 
under  foreclosure  the  mortgagee  should  pay  to  her  $500,  her 
execution  of  a  second  mortgage  on  such  land  to  secure  another 
sum  due  from  her  husband  does  not,  of  itself,  abrogate  such  pro- 
vision for  payment  in  the  first  mortgage. 

Druckamiller  v.  Coy,  500, 503  (2). 

20.  Husband  and  Wife. — Inchoate  Rights. — Suretyship. — ^The  wife 
may  lawfully  Join  her  husband  in  a  mortgage  on  his  land  for  the 
security  of  his  debts,  and  such  mortgage  bars  her  inchoate  rights 
in  such  land.  Druckamiller  v.  Coy,  500, 504  (6). 

MOTIONS— 

See  New  Trial. 

Overruling  motion  to  make  more  specific,  when  reversible,  see 
Appeal,  36;   Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  395,  399  (4). 

To  modify  Judgment,  see  Judgment,  10. 

To  make  more  specific,  proper  remedy  for  uncertainty,  see  Plead- 
ing, 20. 

To  modify  special  findings,  not  authorized,  see  Trial,  41;  Petty 
V.  Petty,  443,  444  (1). 

MULTIPLICITY— 

Of  suits,  preventable  by  one  person's  suing  for  all,  see  Parties; 
Quick  V.  Templin,  151,  153  (2). 

MTTKICIPAL  COBPOBATIOKS— 

See  Railroads. 

Contracts  with  officers  of,  see  Contracts,  24,  25. 

Payment  for  drains  within  corporate  limits  must  be  paid  for  by 

town,  see  Drains;  Quick  v.  Templin,  151,  155  (3). 
Personal  Judgment  against  lot  owner,  no  bar'  to  suit  to  foreclose 

street  assessment  Hen,  see  Election  ;  City  of  Indianapolis  v.  City 

Bond  Co.,  470,  4.72  (2). 
Property    owner    objecting    to    invalid    street    improvements    can 

defend  against  assessment,  see  Estoppel,  1 ;    Zorn  v.  Warren^ 

Scharf,  etc.,  Pav.  Co.,  213,  230  (17). 
Cannot  relet  contract  without  readvertlsing,  see  Jurisdiction,  1; 

Zorn  V.  Warren-Scharf,  etc.,  Pav.  Co.,  213,  229  (14). 
Notice    necessary    in    letting    street    Improvement    contracts,    see 

Notice,  4,  5 ;   Zorn  v.  Warren-Scharf,  etc.,  Pav.  Co.,  213. 
Complaint  to  enjoin  collection  of  sewer  assessment,  see  Pleading, 

69. 
Street  assessment  statutes,  see  Statutes,  4. 

1.  Secretary  of  City  Board  of  Health. — Contracts  with  City. — ^The 
secretary  of  a  city  board  of  health  is  a  city  officer  within  the 
meaning  of  §3539  Burns  1901,  §3104  R.  S.  1881,  inhibiting  city 
officers  from  being  parties  to  contracts  with  such  cities. 

City  of  Greenfield  v.  Black,  645,  647  (1). 

2.  Preservation  of  Health. — Contracts. — Municipal  corporations 
have  authority  to  talse  the  necessary  steps  to  prevent  epidemics, 
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bat  in  order  to  contract  with  one  of  tlieir  officers  therefor  It  mast 
be  shown  that  an  urgent  necessity  exists. 

•  City  of  Greenfield  v.  Black,  645, 648  (4). 

3.  Epidemics, — Poor  Persons.— It  is  the  duty  of  cities  to  provide 
medicines  and  medical  and  'other  assistance  to  the  poor  in  cases 
of  epidemics.  City  of  Greenfield  v.  Black,  645, 649  ( 5 ) . 

4.  Property, — Liens, — Execution  Sales, — A  lot  which  is  subject  to 
a  street  assessment  lien,  and  which  is  afterwards  purchased  by 
a  municipal  corporation,  can  be  sold  on  decretal  order. 

City  of  Indianapolis  v.  City  Bond  Co,,  470, 473  (4). 

5.  Taxation. — Contracts  with  County  Auditor  to  Enter  Levy  upon 
County  Duplicates, — Contracts  made  by  cities  with  county  auditors 
to  enter  city  taxes  upon  the  county  tax  duplicates  are  void. 

Kerr  v.  Regester,  375, 380  (4) . 

6.  Towns, — Incorporation, — Territory  Included, — Since  the  statute 
providing  for  the  Incorporation  of  towns  (§§8975-8983  Bums  1908, 
Acts  1905,  p.  219,  §§1-9)  fails  to  prescribe  rules  as  to  boundaries, 
unplatted  out-lots  and  agricultural  lands,  with  reasonable  re- 
strictions, may  be  Included  within  the  corporate  limits  thereof. 

Harris  v.  Martindale,  633, 634  ( 1 ) . 

7.  Towfis, — Territory  Included  Within  Corporate  Limits. — Out-lots 
or  agricultural  lands  to  be  Incorporated  within  the  limits  of  a 
town  must  be  such  as  could  be  i)roperIy  used  for  lots  or  town 
property,  or  for  some  other  appropriate  town  use. 

Harris  v.  Martindale,  633, 635  (2). 

8.  Towns, — Incorporation  of  Unplatted  Land, — Where  the  project- 
ors of  a  town  include  within  the  proposed  corporate  limits  the 
platted  lots,  exclude  an  adjoining  strip  of  unplatted  land,  and 
Include  an  unplatted  field  adjoining  such  strip,  but  not  adjoining 
any  platted  land,  and  there  is  no  showing  that  such  field  is  de- 
sired for  any  town  use,  the  inclusion  of  such  field  is  unjustifiable. 

Harris  v.  Martindale,  633, 635  (3). 

9.  Streets. — Dedication. — ^Z)ee<l«.— Where  a  landowner  platted  a 
tract  of  land  into  lots,  designating  the  streets  thereon  and  nam- 
ing one  "Railroad"  street,  and  he  recorded  such  plat  and  sold 
the  lots,  the  fact  that  a  railroad  company  built  its  tracks  upon 
"Railroad"  street  did  not  give  it  any  exclusive  rights  thereto. 

Pittsburgh,  etc.,  B.  Co.  v.  Warrum,  179, 186  (5),  197  (5). 

10.  Streets.^Dedication. — Acceptance, — ^Where  a  landowner  plats 
a  tract  of  land,  designates  streets  thereon,  and  records  such  plat, 
the  use  of  such  streets  by  pedestrians  only,  constitutes  an  accept- 
ance of  such  grrant  sufficient  to  constitute  a  dedication  thereof 
for  public  use.         Pittsburgh,  etc.,  R.  Co.  v,  Warrum,  179,  ISQ  (6), 

11.  Grant  of  Exclusive  Right  in  Streets, — Municipalities  have  no 
right  to  grant  or  release  to  others  the  exclusive  right  to  use  the 
streets ;  and  such  grants  or  releases  are  void. 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 189  (9). 

12.  Ordinances, — Exclusive  Rights, — Evidence. — ^A  municipality's 
ordinance  releasing  its  right  in  a  street  and  reciting  that  such 
company  had  for  fifty  years  exercised  exclusive  control  thereof, 
and  that  such  municipality  had  never  used  such  street  nor 
claimed  any  rights  therein,  is  of  no  legal  eflTect,  such  recitals 

•    constituting  no  evidence  of  the  facts  therein  enumerated,  and 

such  an  attempted  release  of  the  municipality's  rights  l)eing  void. 

Pittsburgh,  etc.,  R.  Co.  v.  Wan^m,  179, 190  (10), 
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13.  Setter  AsscsMincnts. — Collateral  Attack, — A  suit  to  enjoin  a 
city  from  paying  for  a  sewer  improvement  constitutes  a  collateral 
attack  upon  the  proceeding  for  the  construction  of  such  sewer. 

Menzie  v.  City  of  Oreenshurg,  657, 666  (2). 

14.  Sewer  Improvement  Contracts, — Execution, — Jurisdiction, — 
The  manner  of  accepting  bids  and  of  letting  a  contract  for  the 
construction  of  a  sewer  improvement  is  of  an  administrative  and 
not  a  jurisdictional  nature;  but  the  giving  of  notice  for  bids  is 
Jurisdictional.  Menzie  v.  City  of  Oreenshurg,  657, 667  ( 3 ) . 

15.  Sewer  Improvement  Contracts, — Execution. — ^Where  the  suc- 
cessful bidders  for  a  street  improvement  signed  the  contract 
therefor  and  delivered  same  to  the  city  and  delivered  therewith 
their  bond  to  secure  the  performance  thereof,  which  bond  was  not 
formally  approved  by  the  city  council,  and  the  improvement  was 
made  under  the  direction  of  the  council^  the  irregularity  was 
not  a  Jurisdictional  defect,  and  there  being  no  fraud,  an  enforce- 
able contract  is  shown. 

Menzie  v.  City  of  Oreenshurg,  657, 667  (4) . 

16.  Sewer  Contracts, — Assessments, — Acquiescence, — Injunction, — 
A  property  owner  who  stands  by  and,  without  objection,  permits 
a  sewer  contractor  to  construct  a  sewer  system  cannot  be  heard 
to  complain  of  non-Jurisdictional  defects  in  the  proceedings,  when 
assessed  to  pay  therefor. 

Menzie  v.  City  of  Oreenshurg,  657, 669  (5) . 

17.  Street  Assessments, — Liens, — Basis  of  Suit  to  Foreclose. — ^The 
basis  of  a  suit  to  foreclose  a  lien  for  the  construction  of  street 
improvements  is  the  assessment  made  for  such  improvements. 

Zom  V.  Warren-Scharf,  etc,  Pav,  Co,,  213, 220  (1). 

18.  Street  Assessments, — Collateral  Attack, — ^A  collateral  attack 
upon  a  street  assessment  must  fail,  unless  the  council  has  failed 
to  comply  with  some  statutory  provision  which  constitutes  a 
condition  precedent  to  its  right  to  make  such  assessment 

Zom  V.  Warren-Scharf,  etc.,  Pav,  Co,,  213, 220  (2). 

19.  Street  Assessments, — Foreclosure. — Collateral  Attack, — ^In  a 
suit  to  foreclose  the  lien  of  a  street  assessment,  a  defense  that 
the  assessment  Is  Invalid  for  want  of  power  to  make  it  con- 
stitutes a  collateral  attack  upon  such  assessment 

Zom  y.  Warren-Scharf,  etc,  Pav,  Co.,  213, 220  (3). 

20.  Street  Improvements, — Bids. — Notice, — The  acceptance  or  re- 
jection of  bids  for  the  construction  of  street  Improvements  Is 
administrative,  but  the  giving  of  notice  for  bids  is  Jurisdictional. 

Zom  V.  Warren-Scharf,  etc,  Pav,  Co,,  213, 221  (5). 

21.  Street  Improvements, — Bids, — Rejection, — Reletting. — Statutes, 
—Under  §4291  Burns  1901,  Acts  1891,  p.  323,  §1,  providing  that 
in  case  a  successful  bidder  for  the  construction  of  street  improve- 
ments fails  to  perfect  his  bid  the  council  "may"  order  the  work 
done  by  the  street  commissioner  or  marshal,  the  cost  not  to 
exceed  such  bid,  or  "may"  readvertlse  for  bids,  a  council  may  not 
upon  a  successful  bidder's  failure  to  peffect  his  bid  by  entering 
into  the  required  contract  contract  with  the  next  lowest  bidder 
without  readvertising  for  bids. 

Zom  V.  Warren-Scharf,  etc,  Pav,  Co,,  213,  221  (6),  224  (6),  228  (6). 

22.  Street  Assessments, — Basis  of  Right. — The  right  to  assess  prop- 
erty for  the  payment  of  the  cost  of  street  improvements  is  purely 
statutory.  Zorn  v.  Warren-Scharf,  etc,  Pav.  Co.,  213,  223  (8) . 
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2.'?.  Street  Improvements. — Bids. — Statutes. — ^The  letting  of  a  con- 
tract for  street  improvements  at  public  bid  is  a  substantial  part 
of  tlie  statute  which  city  councils  cannot  disregard. 

Zom  V.  Warren-Scharf,  etc.,  Pav,  Co.,  213, 224  (11). 

24.  Street  Improvements^ — Report  of  Engineer, — Hearing  upon. — 
.     Collateral  A «acJt.— Although  §4294  Burns  1001,  Acts  1899,  p.  G3, 

provides  that  the  city  council  shall  give  a  public  hearing  upon 
the  city  engineer's  reiwrt  of  the  cost  of  street  Improvements,  still, 
if  the  council,  In  the  absence  thereof,  accepted  a  completion  of  the 
contract  therefor,  its  action  therein  cannot  be  collaterally  at- 
tacked. Zom  V.  WarrenrScharf,  etc.,  Pav.  Co.,  213, 229  ( 13) . 

25.  Street  Improvements. — Time  of  Making  Contracts  for. — ^The  ob- 
ject of  the  statute  requiring  competitive  bidding  for  the  con- 
struction of  street  improvements  is  to  have  such  contracts  made 
near  the  time  when  the  improvements  are  to  be  constructed. 

Zorn  V.  Warren-Scharf,  etc.,  Pav.  Co.,  213, 230  (16). 

NAMES— 
See  Appeal. 

KEGLIGEKCE*- 

See  Elevatobs;  Evidence;  Intebubban  Railboads;  Pleading: 
Raiijioads. 

Husband's  right  of  action  for  injuries  to  wife,  see  Action,  2,  3; 
Indianapolis,  etc..  Transit  Co., v.  Reeder,  520. 

1.  Proximate  Cause. — ^The  proximate  cause  of  an  injury  Is  the 
decisive   cause.  Cincinnati,  etc.,  R.  Co.  v.  Acrea.  127, 133  (5). 

2.  Anticipation  of  Injuries. — It  Is  not  necessary  in  the  commission 
of  an  act  ordinarily  lawful  that  the  particular  Injury  be  foreseen, 
or,  in  case  of  an  unlawful  act,  that  any  Injury  be  anticipated. 

Cincinnati,  etc.,  R.  Co.  v.  Acrea,  127, 133  (7). 

NEGOTIABLE  NOTES— 

See  Bills  and  Notes.  ' 

NEW  TBIAIr- 

See  Appeal  ;  Tbial. 

Juror's  interest  in  case  should  be  made  ground  for,  see  Tbial,  24 ; 
Annadall  v.  Union,  etc.,  Lime  Co.,  264,  267  (5). 

1.  As  to  Part  of  Cause. — ^There  is  no  error  In  overruling  a  motion 
for  a  new  trial  of  a  part  only  of  a  cause. 

Luken  v.  Fickle.  445, 455  (6) . 

2.  Change  of  Judge. — When  Dem,andable. — A  motion  for  a  new 
trial  because  of  a  refusal  of  a  change  of  judge  should  be  over- 
ruled, where  the  application  is  made  after  the  judge  has  heard 
the  case  and  taken  it  under  advisement. 

Luken  v.  Fickle,  445, 456  ( 7 ) . 

3.  Answers. — Insufficient  EtHdence  as  to  Part. — Where  one  para- 
graph of  answer  is  sustained  by  the  evidence,  the  defendants*  fail- 
ure to  sustain  the  others  does  not  justify  the  granting  of  a  new 
trial.  Citizens  Sav.  Bank  v.  Halstead,  79, 81  (4). 

4.  Recovery  too  Large. — Accounts. — Limitation  of  Actions. — In  an 
action  on  an  account,  wherein  all  but  ^1,514.07  was  barred  by  the 
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statute  of  limitatlonB,  and  there  web  a  verdict  for  |1,764^,  a  new 
trial  should  be  granted,  or  the  case  affirmed  'upon  the  filing 
of  a  remittitur  for  the  excess. 

Strange  v.  Huntington  Light,  etc,  Co.,  14. 
6.  As  of  Right. — Quieting  Title.^oinder  tcith  Other  Causes.— De- 
cision.— Where  a  paragraph  of  complaint  for  quieting  title  is 
coupled  with  a  paragraph  for  other  relief,  but  the  decision  is 
solely  upon  the  paragraph  for  quieting  title,  a  new  trial  as  of 
right  is  demandable.  Johnson  v.  Zimmerman,  165, 160  (4) . 

6.  As  of  Right. — Ejectment. — Quieting  Title. — Connecting  with 
Other  Causes  of  Action. — A  new  trial  as  of  right  cannot  be  de- 
manded in  cases  of  ejectment  or  quieting  title,  where  the  com- 
plaint contains  other  paragraphs  demanding  different  relief,  and 
where  a  decision  was  made  as  to  the  whole  complaint. 

Aetna  Life  Ins.  Co.  v.  Stryker,  57, 58  (1 ) . 

7.  As  of  Right. — Quieting  Title. — Redemption. — ^A  new  trial  as  of 
right  cannot  be  demanded  in  a  suit  to  quiet  title,  where  facts  are 
set  out  entitling  plaintiff  to  a  redemption,  and  where  the  decree 
gives  such  relief  along  with  the  quieting  of  his  title. 

Aetna  Life  Ins.  Co.  v.  Stryker,  57, 64  (4) . 

8.  Suits  to  Redeem. — ^A  new  trial  as  of  right  is  not  demandable  In 
suits  to  redeem.  Aetna  Life  Ins.  Co.  v.  Stryker,  57, 65  (7) . 

0.  Evidence.  —  Insurance.  —  Policy. — Validity. — Evidence  that  as- 
sured took  out  a  policy  of  insurance  payable  to  his  son,  that  the 
son  paid  $40  on  the  first  premium  of  $75,  that  the  com- 
pany accepted  the  application.  Issued  its  policy  and  sent  such  pol- 
icy to  its  agent  who  told  such  son  to  call  and  get  it  after  the 
first  of  the  next  month,  and  that  the  policy  was  the  same  as  the 
son's  except  ks  to  age  and  amount  of  premium,  shows  a  construc- 
tive delivery,  and  sustains  a  verdict  for  the  amount  of  such  policy. 
New  York  Life  Ins.  Co.  v.  Hreenlee,  82, 86  (4). 

%0.  Evidence. — Elevators. — Accidents. — Evidence  showing  that  a 
passenger  elevator  passed  up  as  usual  to  the  third  floor,  mo- 
mentarily stopped,  and  suddenly  ascended  with  unusual  speed, 
the  decedent  immediately  thereafter  falling  down  the  shaft,  sup- 
ports a  complaint  alleging  that  the  operator  negligently  started 
the  car  with  a  sudden  jerk,  thereby  throwing  decedent  under- 
neath it  into  the  shaft. 

Ohio  Valley  Trust  Co.  v.  Wemke,  326, 330  (2) . 

11.  Sufficiency  of  Evidence. — Work  and  Labor. — Where  the  evidence 
showed  that  the  relator  performed  work  for  defendants  under  an 
oral  contract,  that  defendants  accepted  the  benefits  thereof,  and 
have  not  paid  therefor,  a  verdict  for  such  relator  is  supported  by 
the  evidence.  Miller  v.  State,  ex  rel.,  630, 631  (3) . 

12.  Verdict  Contrary  to  Law.— A  verdict  within  the  issues  and 
supported  by  the  evidence  is  not  "contrary  to  law." 

Central  Ind.  R.  Co.  v.  Smith,  365, 370  (7) . 
VONBESIDEirrS— 

See  JvBisDicnoN ;  Process. 

NOTICE— 

See    Jurisdiction;     Master  and  Servant;     Mechanics*    Liens; 

Process. 
Not  required  in  filing  a  petition  for  a  rehearing,  see  Appeal,  5)5: 

EanJey  v.  Masotu  312.  325  (11). 
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By-laws  themselves  constitute  sufficient  notice  of  their  adoptioii,  see 
CoBPOBATiONs;  1;   Qrccn  v.  Felton,  675,  680  (1). 

Must  be  given  in  letting  street  improvement  contracts,  see  Munici> 

PAL  COBPOBATIONS,  20. 

Allegations  showing,  see  Pleading,  57,  58. 

Of  custom  of  mail  clerks  throwing  off  mail  sacks,  see  Railboads,  17. 

1.  Lis  Pendens, — Real  Property. — ^A  lis-pendens  notice  affecting  real 
property  is  equivalent  to  actual  notice. 

Aetna  Life  Ins.  Co.  v.  Stryker,  57, 65  (5). 

2.  *  Possession, — Deeds: — Defective  Descriptions, — Actual  possession 
of  real  estate  held  under  a  deed  whose  description  Is  defective  Is 
notice  to  the  world  of  the  occupant's  rights. 

Garard  v.  Weaver,  110, 114  (3). 

3.  Statutes, — Presumptions, — Parties  are  conclusively  presomed  to 
have  knowledge  of  public  statutes. 

TallMtt  V.  Board,  etc,  IdS,  201  (4) . 

4.  Letting  of  Street  Improvement  Contracts. — Lienors. — ^A  ocmtract- 
or  for  street  improvements  must  take  notice  of  the  failure  of  a 
city  council  to  readvertise  for  bids  upon  the  failure  of  a  former 
bidder  to  enter  into  the  contract  awarded  to  him. 

Zorn  V.  Warren-Scharf,  etc., Pav.  Co.,  213, 228  (12). 

5.  Street  Improvement  Contracts. — Reletting. — Inferences. — ^Where 
a  bidder  for  the  construction  of  a  street  improvwnent  fails  to  en- 
ter into  the  contract  therefor,  and  the  council  relets  the  contract 
without  readvertising,  there  can  be  no  inference  that  the  council 
considered  the  one  notice  as  sufficient  for  the  reletting. 

Zorn  V.  Warren-Scharf,  etc.,  Pav.  Co,,  213, 229  (15). 

NITISANCE— 

See  Counties. 

Complaint  alleging,  see  Pleading,  74. 

1.  Jails, — Oovemmental  Purposes. — Jails,  established  for  goTem- 
mental  purposes  by  counties,  under  imperative  statutes,  and  in  the 
exercise  of  the  police  power,  do  not  constitute  nuisances  per  se. 

Pritchett  v.  Board,  etc,  3, 8  (1). 

2.  Establishment  by  Command  of  Law. — Equity, — Defenses. — ^That 
an  act  alleged  to  constitute  a  nuisance  was  required  by  law,  con- 
stitutes a  complete  defense  to  a  bill  in  equity  to  restrain  the  doing 
of  such  act.  Pritchett y, Board,  etc, 3,9  (2). 

3.  Operation  of  Lawful  Business. — ^The  improper  conduct  of  a 
lawful  business  may  give  rise  to  an  action  for  damages. 

PHtchett  V.  Board,  etc.,  3, 10  (5). 

4.  Jails, — Noises. — Disturbances. — A  county  jail  kept  In  such  man- 
ner that  the  criminals,  insane,  and  other  persons  therein  confined 
constantly  use  indecent  language  in  the  hearing  of  the  adjacent 

•  owner,  create  disturbances,  look  through  the  jail  windows  into 
the  home  and  yard  of  such  owner,  continually  annoying  such 
owner,  his  family  and  guests,  constitutes  a  nuisance. 

PHtchett  V.  Board,  etc,  3, 12  (7) . 

5.  Right  of  Privacy, — Invasion  of. — Persons  have  the  right  of 
privacy  in  their  homes,  and  the  frequent  invasion  of  such  right 
by  persons  confined  in  a  jail  may  constitute  a  nuisance. 

Pritchett  V.  Board,  etc.,  3, 13  (8). 
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OFFICEBS^ 

See  Boards  of  Health;   Cobporations ;    Demand;    Fees  and  Sal- 

ABiEs ;    Principal  and  Surety  ;    Taxation  ;    Townships. 
Contracts  with  city,  see  Contracts,  24,  25. 

1.  Compensation, — Imposed  Duties. — Public  Policy, — ^A  public  offi- 
cer must  perform  the  service  required  at  the  time  of  installation, 
as  well  as  any  subsequently  imposed;  and  public  policy  forbids 
his  receipt  of  compensation  otherwise  than  as  stipulated  by  law. 

Kerr  v.  Regester,  375, 379  (2). 

2.  County  Auditors, — Illegal  Fees. — Collection. — Demand. — Money 
paid  to  a  county  auditor  by  a  city  to  enter  the  city  taxes  upon 
tlie  county  tax  duplicates  may  be  collected,  by  suit  and  w^lthout 
demand,  by  any  taxpayer  of  such  city. 

Kerr  v.  Regester,  375, 380  (5). 
on.  AND  GAS— 
See  Contracts  ;  Leases. 

FABEirr  AND  CHILD— 

Recovery  for  services,  see  Work  and  Labor. 

Custody. — Divorce. — Subsequent  Orders. — Under  a  petition  by  the 
divorced  husband  for  the  custody  of  his  child,  the  custody  of 
which  had  been  given,  in  the  decr^  of  divorce,  to  the  divorced 
wife,  the  court  may  award  the  custody  of  such  child  to  such  hus- 
band*s  father,  the  welfare  of  the  child  being  paramount 

Keesling  v.  Keesling,  361, 363  (2). 

PARTIES— 

See  Appeal. 

Have  right  to  be  present  and  to  be  heard  at  trial,  see  Action,  1 ; 

Zicgler  v.  Funkhouser,  42S,  432  (6). 
Death  of,  before  decree,  see  Judgment,  15. 

Multiplicity, — Joint  Interest, — Drainage  Assessments, — Validity, — 
The  owner  of  assessed  lands  within  the  limits  of  a  town  may 
sue  for  himself  and  on  behalf  of  other  assessed  owners,  as  well  as 
the  town  Itself,  to  restrain  the  collection  of  an  assessment  for  the 
repair  of  an  establislied  drain  extending  into  such  town,  a  mul- 
tiplicity of  suits  being  thereby  avoided. 

Quick  V.  Templin,  151, 153  (2). 

PABTITION— 

Review  of  Judgment  in,  see  Judgment,  14. 

1 .  Redemption. — Commissioners, — Reports. — Acceptance, — Effect,—^ 
Where,  in  a  suit  to  redeem  and  for  partition,  a  commissioner  is 
api)ointed,  the  decree  providing  that  plaintiffs  shall  have  one 
year  In  which  to  redeem,  in  default  of  w^hich  they  shall  take  noth- 
ing and  their  suit  shall  be  dismissed  at  their  costs,  and  the  com- 
missioner fails  within  the  year  to  sell  such  lands,  and  reports 
such  fact  and  asks  to  be  discharged  if  plaintiffs'  title  had  failed 
because  of  their  failure  to  redeem,  and  the  court  thereupon  ap- 
proves such  report,  discharges  such  commissioner,  and  strikes  the 
cause  from  the  docket,  such  order  is  binding  upon  the  plaintiffs. 

Hanley  v.  Mason,  312, 321  (5) . 

2.  Default, — Attorneys'  Fees. — Judgment, — Demand. — Amendments. 
—Section  12r)5  Burns  1908.  Acts  1803.  p.  315,  authorizes  the  court 
to  allow  reasonable  attorneys'  fees  in  partition  proceedings;  but, 
in  the  absence  of  an  answer,  an  allowance  of  $300  was  excessive 
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where  only  $200  was  demanded,  and,  as  to  parties  defaulted,  the 
amount  claimed  was  not  amendable  below  and  cannot  be  treated 
as  amended  on  appeal.  Deputy  y.  Dollarhide,  0^,15^  (9). 

8.  Commissioners*  Reports. — Waivers. — Parties  not  in  court  can- 
not be  held  to  have  waived  any  error  by  reason  of  their  failure 
to  object  to  the  report  of  the  commissioners  in  the  partition  suit 
in  controversy.  Deputy  v.  DoUarhide,  554, 562  (10). 

PABTNEB8HIP— 

Complaint  by  trustee  in  bankruptcy  against  one  member  of,  see 
Pleading,  75. 

PAUFEBS— 

Care  of,  in  epidemics,  see  Municipal  Cobporations,  3;  City  of 
Greenfield  v.  Black,  045,  649  (5). 

PAYMEKT— 

By  note,  see  Evidence,  22. 

1.  BiUs  and  Notes. — Evidence. — ^The  execution  of  a  bankable  note 
to  the  creditor,  or,  at  his  request,  to  a  third  person,  for  a  pre- 
existing debt  constitutes  prima  facie  evidence  of  the  payment  of 
such  debt.  Beach  y.  Huntsman,  205, 209  (2). 

2.  Notes. — Discharge  of  Liens. — ^The  taking  of  certain  unsecured, 
bankable  notes  by  a  creditor,  one  of  which  notes  was  made  pay- 
able to  a  third  person,  does  uot  constitute  payment  of  the  pre- 
existing debt,  where  the  effect  is  that  the  creditor's  ?ight  to  a 
mechanic's  lien  for  such  debt  will  be  lost 

Beach  v.  Huntsman,  205, 210  (5). 
PEDDLEBS— 

See  Hawkebs  and  Pedduss. 

PENALTIES— 

See  Statutes.  .  ' 

PHYSICIANS  AND  SUBOEONS— 

Construction  of  statute  for  holding  autopsies  on  order  of  coroner, 
see  Appeal,  4 ;  Sandy  v.  Board,  etc.,  268. 

PLEADINGk- 

Initial  attack  on  complaint  on  appeal,  see  Appeal,  8;  Zeller,  Mo- 
Clellan  d  Co.  v.  Vinardi,  232,  234  (2). 

Assignment  of  errors  on  a  several  demurrer,  see  Appeal,  11 ;  John- 
son County  8av.  Bank  v.  Kramer,  548,  550  (1). 

Theory  of,  cannot  be  changed  on  appeal,  see  Appeal,  20 ;  Zeller,  Mo- 
Clellan  d  Co.  v.  Vinardi,  232,  235  (3). 

Demurrer  to  complaint— subsequent  amendment,  see  Appeal,  7,  23; 
Zeller,  McClellan  d  Co.  v,  Vinardi,  232,  233  (1) ;  Scott  v.  ^a- 
Fayette  Qas  Co.,  614,  616  (2). 

Exceptions  to  rulings  on  demurrers,  see  Appeal,  24,  25. 

Appeal  from  default  judgment,  how  complaint  considered,  see  Ap- 
peal, 28;  Mutual  Reserve  Life  Ins.  Co.  v.  Ross,  621,  622  (1). 

Overruling  motion  to  make  more  specific,  when  reversible,  see  Ap- 
peal, 36;   Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  395,  399  (4). 
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Amendments,  as  affected  by  statute  of  limitations,  see  Limitation 

OF  Actions. 
Before  railroad  commission,  see  Railroad  Commission. 

1.  Answers. — Sustaining  Demurrers  to  Paragraphs  Whose  Facts 
are  Not  Provable  Under  General  Denial. — The  sustaining  of  a 
demurrer  to  sufficient  paragraplis  of  answer  constitutes  reversible 
error,  where  the  facts  contained  therein  are  not  provable  under 
the  general  denial  already  pleaded. 

Druckamiller  v.  Coy,  50Q,  506  (10) . 

2.  Plea  in  Abatement. — Demurrer  to. — Form. — ^A  demurrer  to  a 
plea  in  abatement  in  form:  *Tlaintiff  demurs  to  defendant's  an- 
swer of  abatement  on  the  ground  that  said  answer  does  not  state 
facts  sufficient  to  constitute  a  cause  why  plaintiff  should  not  be 
allowed  to  prosecute  this  action  in  this  court,"  is  insufficient,  and 
presents  no  question.  Minnich  v.  Packard,  371, 372  ( 1 ) . 

3.  Answer, — Argumentative  Denial. — Assault  and  Battery. — ^An  an- 
swer, in  an  action  for  assault  and  battery,  that  defendant,  real- 
izing that  he  had  been  struck,  and  believing  himself  to  be  in  dan- 
ger of  great  bodily  harm,  **necessarlly  struck  the  plaintiff  the 
blow  complained  of,'*  Is  not  good  as  an  argumentative  denial. 

Smith  V.  Wickard,  508, 510  ( 1 ) . 

4.  Answer. — Son  Assault  Demesne. — Assault  and  Battery. — ^An  an- 
swer of  son  assault  demesne  Justifies  the  assault  and  battery  com- 
plained of  by  asserting  that  plaintiff  committed  an  assault  and 
battery  upon  defendant  and  that  defendant  merely  defended  him- 
self, and  in  so  doing  he  committed  the  battery  complained  of. 

Smith  V.  Wickard,  508. 511  (2). 

5.  Answer. — Assault  and  Battery. — Conclusions. — ^The  allegations 
in  an  answer,  in  an  action  for  assault  and  battery,  that  defend- 
ant "believed"  he  would  receive  great  bodily  harm,  that  he  struck 
plaintiff  "while  so  believing  and  having  cause  so  to  believe,"  "that 
circumstances  and  appearances  caused  him  to  believe"  that  he  was 
in  danger,  and  that  his  conversation  with  plaintiff  was  "mild  and 
gentlemanly,"  are  mere  conclusions. 

Smith  V.  Wickard,  508, 511  (3) . 

6.  Answer.— Assault  and  Battery. — Self  Defense. — ^An  answer,  in 
an  action  for  assault  and  battery,  alleging  that  defendant  ap- 
proached plaintiff  upon  the  street,  that  plaintiff  struck  him  in  the 
mouth,  that  defendant,  knowing  that  plaintiff  had  a  "vicious  teax- 
per,"  and  believing  plaintiff  "would  continue  her  attack  upon 
him,  and  that  he  would  receive  great  bodily  harm"  "necessarily 
struck  the  plaintiff  the  blow  complained  of  in  her  complaint,"  is 
bad.  Smith  v.  Wickard,  508, 512  (4) . 

7.  Answer. — Deeds. — Execution. — Possession. — An  allegation  in  an 
answer  that  plaintiff  executed  to  defendant  a  deed  with  full 
covenants  of  general  warranty  necessarily  Implies  that  possession 
was  yielded  to  defendant  Mauzy  v.  Flint,  386, 392  (2). 

8.  Answer. — Estoppel  by  Conduct, — In  a  suit  to  restrain  defendant 
from  discharging  slush  and  sand  so  as  to  flow  upon  plaintiffs' 
land,  thereby  destroying  plaintiffs'  watercourse,  an  answer  that 
plaintiffs  stood  by  and  made  no  objections  to  defendant's  erec- 
tion of  Its  stone  sawmill  and  sold  to  the  defendant  the  land  to  be 
used  for  switching  purposes,  knowing  that  its  stone  sawmill 
would  cause  slush  and  sand  to  be  so  discharged,  falls  to  show  an 
estopped  by  conduct         Ramsey  v.  W.  McMillan  d  Son,  17, 20  ( 1 ) . 


742  „  INDEX. 

PLEADIKG— Continued.  . 

9.  Answer, — Estoppel  hy  Contract, — In  a  suit  to  restrain  defend- 
ant from  operating  its  stone  sawmill  in  such  manner  as  to  dis- 
charge slush  and  mud  upon  plaintiffs'  land,  thereby  destroying 
plaintiffs*  watercourse,  an  answer  showing  that  plaintiffs  sold 
to  defendant  land  adjacent  .to  that  occupied  by  its  stone  sawmill, 
to  be  used  for  switch  purposes,  knowing  the  use  intended,  is  bad, 
where  the  contract  expressly  provided  that  defendant  should  "at 
all  times"  protect  such  watercourse. 

Ramsey  v.  W,  McMillan  d  8on,  17, 21  (2) . 

10.  Answer, — Estoppel. — Destroying  Watercourse, — In  a  suit  to  re- 
strain defendant  from  destroying  a  watercourse  by  the  discharge 
of  slush  from  its  stone  sawmill,  an  answer  that  defendant  pur- 
chased from  plaintiffs  a  tract  of  land  on  which  to  locate  a  switch 
to  be  used  for  the  transportation  of  the  products  of  defendant's 
stone  sawmill,  "with  a  knowledge  of  such  natural  result,"  is  in- 
sufficient, especially  where  the  contract  of  sale  provided  that  de- 
fendant should  at  all  times  protect  plaintiffs  from  any  damages 
that  might  be  caused.       Ramsey  v.  W,  McMillan  &  8an,  17, 21  (3) . 

11.  Answer.— Tenant  Holding  Over  Because  of  Sickness. — In  an 
action  for  possession  by  a  landlord  against  his  tenant,  an  answer 
by  the  tenant  that  he  has  yielded  possession  of  all  of  the  premises 
except  the  house,  which  is  absolutely  necessary  for  the  protection 
of  his  sick  wife  and  child,  is  insufficient,  since  as  a  matter  of  law 
the  landlord  is  entitled  to  possession,  and  the  question  whether 
such  tenant  has  yielded  legal  possession  and  is  occupying  the 
house  through  necessity  is  a  question  of  fact  for  the  jury. 

Oifford  V.  Bingham,  37, 42  (3). 

12.  Answer. — Inconsistencies, — Nuisance, — In  a  suit  to  restrain 
defendant  from  destroying  a  watercourse  by  discharging  slush  and 
sand  into  it,  an  answer  expressing  a  willingness  to  pay  for  the 
damages  caused,  and  offering  to  avoid  such  discharge  if  plaintiffs 
would  grant  an  outlet  for  a  drain  over  their  land,  is  a  virtual 
admission  of  a  cause  of  action,  and  Is  insufficient 

Ramsey  v.  W.  McMillan  d  Son,  17, 21  (4 ) . 

13.  Answer. — Railroads, — Killing  Stock. — Defenses, — Where  opera- 
tors of  railroads  seek  to  avoid  liability  for  killing  stock  on  the 
ground  that  such  stock  entered  upon  their  rights  of  way  where 
the  same  could  not  be  fenced,  or  entered  through  open  gates  at 
farm  crossings,  they  must  set  up  such  defenses  in  an  answer. 

Central  Ind.  R.  Co,  v.  Smith,  365, 368  (3) . 

14.  Complaint. — Amendments. — Appeal, — ^Where  the  plaintiff  proved 
damages  because  of  loss  of  time,  the  complaint  making  no  charge 
of  such  damage,  such  complaint  will  be  deemed  amended  on  ap- 
'peal  so  as  to  call  for  such  relief. 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum^  179, 195  ( 17) . 

15.  Complaint. — Allegations. — Facts  must  be  affirmatively  alleged 
in  a  complaint.  McEwen  v.  Hoffman,  202, 201  (3 ) , 

16.  Complaint, — Statuhory  LiaUlity, — A  complaint  founded  upon  a 
statutory  liability  must  show  clearly  that  plaintiff  comes  within 
the  provisions  of  the  statute. 

Chicago,  etc.,  R,  Co.  v.  Hamilton,  512,  520  (7). 
Lagler  v.  Bye,  592, 596  (6). 

17.  Complaint. — Sufficiency, — Aider  hy  Evidence. — A  judgment 
based  upon  a  defective  complaint  will  be  reversed,  on  appeal,  re- 
gardless of  the  question  whether  the  omitted  fact  was  or  was  not 
proved  on  the  trial. 

Zcller.  McClellan  d  Co.  v.  Vinardi,  232. 239  (9) . 
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38.  Complaint, — Answer, — Errors  Cured  by  Special  Findings. — It 
is  proper  for  the  court,  on  appeal,  to  consider  the  special  findings 
in  the  case  to  determine  whether  appellant  has  suffered  by  the 
sustaining  of  a  demurrer  to  his  answer. 

Mauzy  v.  Flint,  386, 393  (4 ) . 

19.  Complaint. — Construction. — ^The  g^ieral  scope  of  a  complaint 
will  determine  Its  character  and  sufficiency.     . 

arass  V.  Ft.  Wayne,  etc.,  Traction  Co.,  395, 398  (3). 

20.  Complaint.  —  Construction.  —  Uncertainty.  —  Motion  to  Make 
More  Specific. — ^A  motion  to  make  more  specific  is  the  proper 
remedy  for  uncertainty  and  indefiniteness  in  a  complaint;  and 
the  construction  of  a  t;ompIaint  should  be  liberal  to  the  attainment 
of  justice.  Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  395, 398  (2) . 

21.  Complaint. — Parties. — Fiduciary  Capacity.— A  complaint  against 
a  fiduciary  must  clearly  show,  by  the  proper  averments,  that  the 
action  is  so  brought  Waldrip  v.  McConnell,  54, 56  (2) . 

22.  Complaint. — Conclusions. — Statutory  Language. — Eminent  Do- 
main.— ^An  allegation  in  a  petition  in  an  eminent  domain  proceed- 
ing "that  the  plaintiff  has  been  unable  to  agree  with  the  owner 
for  the  purchase  of  said  land  for  the  purpose  of  such  change  in 
the  highway"  J3  a  conclusion,  but  being  in  the  language  of  the 
statute  (§930  Burns  1908,  Acts  1905,  p.  59,  §2),  is  sufficient 

Slider  v.  Indianapolis,  etc.,  Traction  Co.,  304, 309  (3). 

23.  Insufficient  Complaint. — Answer. — Overruling  a  demurrer  to  a 
paragraph  of  answer  does  not  constitute  material  error  where  the 
complaint  is  not  sufficient  Porter  v.  Patterson,  404, 413  (7). 

24.  Compladnt. — Paragraphs. — Demurrers. — Trial  and  Findings 
upon  One  Paragraph. — Where  the  trial  is  had  and  finding  made 
upon  one  paragraph  of  a  complaint,  the  erroneous  overruling  of 
a  demurrer  to  the  other  paragraph  is  harmless. 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 182  (1). 

25.  Complaint. — Paragraphs. — Sufficiency. — How  Determined. — ^The 
paragraphs  of  a  complaint,  when  attacked  separately  by  a  demur- 
rer, must  be  considered  separately  and  unaided  by  the  other  para- 
graphs. Lake  Erie,  etc.,  R.  Co.  v.  Moore,  32, 36  (5) . 

26.  Complaint. — Paragraphs. — Questioning  Separately  on  Appeal.— 
The  sufficiency  of  the  separate  paragraphs  of  a  complaint  cannot 
be  questioned  for  the  first  time  on  appeal. 

Ziegler  v.  Funkhouser,  428, 431  (1). 

27.  Complaint. — Paragraph  Containing  Separate  Causes  of  Action. 
— Where  a  paragraph  of  complaint  contains  facts  showing  sepa- 
rate causes  of  action  and  a  judgment  is  rendered  thereon,  the 
court  on  appeal  will  not  disregard  such  facts  and  hold  that  but 
one  cause  of  action  was  alleged. 

Aetna  Life  Ins.  Co.  v.  Stryker,  57, 64  (3) . 

28.  Complaint. — Amendments. — Time  of  Making. — The  trial  court 
has  the  statutory  right  (§403  Bums  1908,  §394  R.  S.  1881)  to 
permit  the  plaintiff  to  amend  the  complaint  after  the  jury  is 
sworn  to  try  the  cause.  Miller  y.  State,  ex  rel.,QSO,QSl  (1). 

29.  Complaint.— Notes.— Answer.— Failure  of  Title. — Special  Find- 
ings.— Possession. — Where  a  complaint  was  filed  upon  notes  and 
a  mortgage  given  for  the  purchase  price  of  land,  one  paragraph 
of  answer  alleging  tliat  the  acreage  was  short  and  that  the  title 
was  imperfect  and  the  siieclal  findings  show  that  possession  w^as 
taken  by  defendant,  that  he  had  not  been  disturbed  therein  and 
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that  his  grantor  had  held  adverse  and  undisputed  possession  for 
over  twenty  years,  any  error  In  sustaining  a  demurrer  to  said  an- 
swer was  harmless.  ifau;?!/ v.  F2M,  386, 393  (5). 

30.  Complaint. — Surplusage. — Building  Contracts. — Beneftciaries.-^ 
A  complaint  by  a  materialman  showing  that  defendant  sureties 
contracted  to  pay  for  all  material  used  in  a  certain  building 
contracted  for,  in  case  the  contractor  did  not,  and  that  the  con- 
tractor failed  so  to  do,  states  a  cause  of  action,  though  it  further 
alleges  that  the  owner  assigned  the  suretyship  contract  to  the 
plaintiff  before  the  suit  was  brought,  such  allegations  being 
treated  as  surplusage.         Ochs  v.  M.  J.  Carnahan  Co.,  157, 159  (3). 

31.  Complaint. — Common  Count  for  Services  Rendered.^Frauds^ 
Statute  of. — A  common  count  for  services  rendered  to  a  third  per- 
son, at  the  special  instance  and  request  of  defendants,  is  suflBcient, 
though  it  does  not  allege  that  defendants'  promise  was  in  writing. 

McEwen  v.  Hoffman,  202, 203  ( 1 ) . 

32.  Complaint. — Services. — Implied  Contracts. — ^A  complaint  alleg- 
ing that  defendants  sent  an  employe  to  the  plaintiff  to  have  an 
operation  performed,  and  that  plaintiff  performed  such  operation, 
is  not  sufficient,  since  it  fails  to  show  facts  sufficient  to  constitute 
a  contract,  express  or  implied.    McEwen  y.  Hoffman,  202, 210^  (2). 

33.  Complaint, — Contracts. — Oral. — Presumptions. — Where  the  com- 
plaint Is  silent  as  to  whether  an  alleged  contract  was  writtai  or 
oral,  the  presumption  is  that  it  was  oral. 

Porter  v.  Patterson,  404, 411  (5) . 

34.  Complaint. — School  Supplies. — Auditing  Boards. — ^A  complaint 
against  a  school  township  upon  a  warrant  given  for  school  sup- 
plies must  allege  that  the  articles  enumerated  w^e  useful,  suit- 
able, necessary  and  used  for  the  puriK)se  of  the  school  township, 
the  auditing  board  law  (Acts  1897,  p.  222)  making  no  change  in 
such  requirements. 

Mitchelltree  School  Tp.  v.  Carnahan,  473, 476  ( 1 ) . 

35.  Complaint. — Contracts. — Consideration. — A  complaint  founded 
upon  an  oral  contract,  or  upon  a  written  contract  which  does  not 
import  a  consideration,  must  allege  a  legal  consideration. 

Southern,  etc.,  Sav.  Inst.  v.  Rolwrts,  653, 656  (3). 

36.  Contracts. — Oral  or  Written. — Failure  to  Allege. — Presumptions. 
— Upon  a  failure  to  allege  that  a  contract  was  in  writing  the  pre- 
sumption is  that  it  was  oral. 

Southern  Ind.  Sav.  Inst.  v.  Rol>ert8, 653. 656  (5). 

37.  Complaint. — Counties. — Claims. — Appropriations. — Bridges. — A 
complaint  against  a  county  for  the  cost  of  constructing  a  bridge  is 
bad,  where  it  fails  to  allege  that  an  appropriation  was  made 
therefor.  Tall)ott  v.  Board,  etc.,  198, 200  (3) . 

38.  Complaint. — Deht. — Due  and  Unpaid. — ^A  complaint  alleging 
that  there  was  a  certain  sum  "due  [from  defendant]  as  well 
rental,"  sufficiently  shows  that  such  sum  was  due  and  unpaid. 

Scott  V.  LaFayette  Gas  Co.,  614, 619  (6). 

39.  Complaint. — Conclusions. — Eminent  Domain. — ^A  petition  for 
the  condemnation  of  lands  alleging  "that  the  change  of  line  of 
said  road  is  desirable,  with  a  view  to  a  more  easy  ascent  and 
descent  to  and  from"  a  certain  turnpike,  is  a  conclusion,  and  is 
insufficient      Slider  v.  Indianapolis,  etc..  Traction  Co.,  304, 309  (2). 

40.  Complaint.—PaHHCngvr  Elevators.— Contributory  'Segligence.-^ 
A  coniplahit  alleging  that  deocdout  desired  to  go  from  the  third  to 
the  fifth  door  of  defendant's  building,  that  decedent  called  to  th« 
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©levator  operator  to  stop  at  such  third  floor,  that  the  operator 
checked  the  elevator,  but  negligently  failed  to  stop  it  until  it  was 
six  inches  above  the  floor,  that  decedent  stepped  one  foot  upon  the 
floor  thereof,  when  such  operator  suddenly  started  the  elevator 
with  a  Jerk,  throwing  decedent  into  the  shaft  and  thereby  killing 
him  shows  that  the  elevator  had  stopped  when  decedent  attempted 
to  enter  it,  and  does  not  show  that  decedent  was  guilty  of  contrib- 
utory negligence.        Ohio  Valley  Trust  Co,  v.  Wemke,  326, 330  (1). 

41.  Complaint.  —  Ejectment.— Cotenancy, — Trespass. — ^A  complaint 
alleging  that  plaintiff  Is  the  owner  of  the  undivided  one-fifteenth 
of  certain  premises,  that  he  is  entitled  to  the  possession  of  the 
whole  of  said  premises,  and  that  defendants  hold  possession  there- 
of without  right,  states  a  cause  of  action ;  since  as  there  is  no  alle- 
gation that  defendants  are  plaintiff's  cotenants,  the  presumption 
is  that  they  are  trespassers.         Bivens  v.  Henderson,  5G2, 564  ( 1 ) . 

42.  Complaint. — Claiming  Householders'  Exemptions. — Allegations. 
— Inferences. — A  complaint  against  the  county  sheriff  and  lien 
holders  of  certain  lands,  asking  that  there  be  set  off  to  the  plain- 
tiff from  the  proceeds  of  the  sale  of  such  lands  the  sum  of  $600 
as  a  householder's  exemption,  and  alleging  that  plaintiff  was  the 
Judgment  defendant  in  the  suit  to  foreclose  the  liens  upon  such 
lands,  is  not  suflScient  to  show  that  plaintiff  was  the  mortgagor, 
or  the  owner  of  the  equity  of  redemption,  or  of  any  interest 
therein,  and,  therefore,  fails  to  show  that  he  was  entitled  to  an 
exemption  from  the  proceeds  of  such  sale. 

Broeker  v.  Morris,  417, 419  ( 1 ) . 

43.  Complaint. — Contracts. — Qas  and  Oil  Leases. — A  complaint  al- 
leging that  defendant  contracted  to  furnish  to  the  plaintiff  nat- 
ural gas  for  domestic  use,  or  in  lieu  thereof  pay  to  the  plaintiff 
a  certain  sum  annually,  that  defendant  failed  to  furnish  gas,  and 
paid  such  sum  until  a  certain  time,  and  that  thereafter  defendant 
failed  to  pay,  and  demanding  Judgment  for  the  arrearage,  states 
a  cause  of  action.  8cott  v.  LaFayette  Gas  Co.,  614, 619  (7). 

44.  Complaint.— Qas  and  Oil  Leases. — Options  to  Cancel. — Rentals. 
— ^A  complaint  alleging  that  the  lessee  of  a  gas  and  oil  lease  re- 
served the  right  to  determine  such  lease  by  the  cancelation  thereof 
of  the  records  and  the  payment  of  the  rentals  due,  together  with 
^,  and  that  such  lessee  failed  to  pay  such  sum  of  $5,  is  bad, 
where  there  were  no  other  allegations  showing  that  such  lessee 
had  determined  the  lease. 

Bcott  V.  LaFayette  Gas  Co.,  614, 621  (9) . 

45.  Complaint. — Guardian'' s  Sale  of  Real  Estate. — ^A  guardian's  pe- 
tition for  the  sale  of  the  ward's  real  estate  for  the  payment  of 
debts  must  set  forth  a  detailed  statement  of  the  facts  of  the  estate. 

Alcon  V.  Koons,  537, 540  (6) . 

46.  Complaint. — Insurance. — Reinsurance. — A  complaint  alleging 
that  decedent  was  insured  by  a  certain  policy,  setting  out  the 
same,  that  defendant  insurance  company  took  over  said  insuring 
company's  risks  including  that  of  decedent,  that  said  defendant 
notified  decedent  thereof,  such  notice  directing  decedent  to  attach 
it  to  his  policy  and  which  notice  was  set  out  in  the  complaint,  and 
alleging  that  decedent  performed  all  of  the  conditions  on  his  part, 
states  a  cause  of  action,  and  It  was  unnecessary  to  set  out  the 
contract  of  reinsurance  executed  by  the  Insurance  companies. 

Mutual  Reserve  Life  Ins.  Co.  v.  Ross,  621, 623  (2). 

47.  Complaint. — Insurance. — Accident. — A  complaint  by  the  bene- 
ficiary of  an  accident  policy,  which  sets  out  the  policy  and  alleges 
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that  Insured  was  struck  and  wounded  by  another  without  provo- 
cation or  warning,  that  from  the  wounds  inflicted  assured  died, 
and  that  such  death  was  not  produced  by  any  cause  which  would 
render  the  policy  void,  shows  a  death  from  "violent  and  acci- 
dental means." 

Phoenix  Accident,  etc.,  Assn,  v.  Stiver^  636, 638  (2). 

48.  Complaint. — Insurance. — Proofs  of  Death. — Waiver. — ^A  com- 
plaint by  the  beneficiary  of  an  accident  policy  alleging  that  the 
beneficiary,  within  the  ten  days  provided  in  the  policy,  notified  the 
defendant  company's  auditor,  in  writing,  at  the  home  office,  of  the 
death  of  assured  and  requested  blanks  for  final  proof  of  death, 
the  policy  stipulating  that  blanks  therefor  would  be  furnished 
upon  request,  and  that  defendant  refused  to  supply  such  blanks, 
shows  a  waiver  of  the  proofs  of  death. 

Phoenix  Accident,  etc.,  Assn.  ▼.  Stiver,  636, 642  (4). 

49..  Complaint. — Intemrhan  Railroads. — Killing  Stock. — Fences. — 
A  complaint  alleging  that  defendant  interurban  railroad  com- 
pany failed  to  maintain  a  suitable  and  sufficient  fence  along  its 
right  of  way,  by  reason  whereof,  without  plaintifTs  fault,  plain- 
tlfTs  horse  went  upon  the  track  and  was  tiiere  killed  by  defend- 
ant's car,  states  a  cause  of  action. 

Indianapolis,  etc.,  Traction  Co.  v.  Smith,  605, 606  (1). 

50.  Complaint — *'Duty"  of  Master. — Conclusions. — ^An  allegation 
in  a  complaint  that  it  was  the  plaintilTs  "duty  to  perform  such 
work  as  might  be  required  of  him,"  is  a  conclusion  and  must  be 
wholly  disregarded  for  any  purpose. 

Vigo  Cooperage  Co.  v.  Kennedy,  433, 441  (6). 

51.  Complaint. — Master  and  Servant. — Employers*  Liability  Act.— 
Private  Corporations. — A  complaint,  for  damages,  by  a  servant 
against  a  private  corporation,  based  upon  section  one  of  the  em- 
ployers' liability  act  (Acts  1893,  p.  294,  §8017  Bums  1908),  is  in- 
sufficient, such  act  having  been  dec^'lared  unconstitutional  as  to 
private  corporations.         American  Car,  etc.,  Co.  v.  Applegate,  342. 

52.  Complaint. — Master  and  Servant. — Statutory  Duty. — Factory 
Act. — A  complaint  counting  upon  a  violation  of  section  nine  of 
the  factory  act  (Acts  1899,  p.  231,  §8029  Bums  1908)  must  show 
that  the  plaintiff  was  injured  by  reason  of  the  failure  of  the 
owner  to  safeguard  an  appliance  specifically  enumerated,  in  sncfa 
section,  or  one  of  the  same  class. 

Whiteley,  etc..  Castings  Co.  v.  Wishon,  288, 292  (1). 

53.  Complaint. — Master  and  Servant. — Factory  Act. — ^A  complaint 
alleging  that  the  defendant  operated  a  factory  containing  rattlers 
set  in  motion  by  a  friction-wheel,  that  the  operation  of  such  ma- 
chinery when  unguarded  is  dangerous,  that  defendant  negligently 
failed  to  guard  such  machinery  and  the  gearings  thereof,  though 
it  was  practicable  to  do  so,  and  by  reason  thereof  plaintiff  was 
Injured,  states  a  cause  of  action. 

Whiteley,  etc.,  Castings  Co.  v.  Wishon,  288, 293  (2). 

54.  Complaint. — Master  and  Servant. — Statutory  LiahUity. — Ifh 
tendment. — ^A  complaint  based  upon  a  statutory  liability  must 
allege  facts  bringing  the  plaintiff  within  the  statutory  terms;  and 
facts  omitted  from  the  complaint  cannot  be  supplied  by  intend- 
ment Zeller,  McClellan  d  Co.  v.  Vinardi,  232, 237  (4) . 

55.  Complaint. — Master  and  Servant. — Mining  Act. — Servants  Emr 
ployed. — In  an  action  by  a  servant  against  a  coal  mining  com- 
pany for  personal  injuries  sustained  because  of  the  company's 
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violation  of  the  mining  act  of  1905  (Acts  1905,  p.  65,  §12,  §8580 
Burns  1908),  the  complaint  must  affirmatively  show  that  ten  or 
more  men  were  employed  therein  (§8590  Bums  1908,  Acts  11K)5, 
p.  05,  §20).  Zeller,  McClellan  d  Co.  v.  Vinardi,  232, 237  (5). 

56.  Complaint. — Master  and  Servant. — Mining  Act. — Practicahility 
of  Propping  Roof. — In  an  action  by  a  servant  against  a  coal  min- 
ing company  because  of  injuries  sustained  by  the  falling  of  slate 
from  the  roof  of  a  passageway,  the  complaint  must  show  that 
it  was  practicable  to  prop  the  roof  of  such  way.  ' 

Zeller,  McClellan  d  Co.  v.  Vitiardi,  232, 237  (6) . 

57.  Complaint. — Defective  Roof  of  Coal  Mine. — Notice.— A  com- 
plaint by  a  servant  against  a  coal  mining  company  because  of  its 
failure  to  prop  the  loose  overhanging  slate,  and  plaintifTs  injury 
therefrom,  alleging  that  such  defective  condition  was  known  to 
the  defendant,  sufficiently  alleges  both  actual  and  constructive 
knowledge.  Zeller,  McClellan  d  Co.  v.  Vinardi,  232, 238  ( 7) . 

58.  Complaint. — Master  and  Servant. — Notice  of  Defects. — Actual. 
— Constructive. — An  allegation  of  knowledge  of  defects,  embraces 
both  actual  and  constructive  knowledge. 

Zeller,  McClellan  d  Co.  v.  Yinardi,  232, 239  (8). 

59.  Complaint. — Master  and  Servant. — Unsafe  Place. — Explosions 
of  Coal  Dust. — A  complaint  alleging  that  defendant  negligently 
allowed  coal  dust  to  accumulate  in  a  trench  and  pit  in  its  factory, 
that  plaintiff  had  no  notice  thereof,  that  defendant  did  have  such 
notice,  that  a  Are  started  In  such  coal  dust  in  the  conveyor  at 
the  bottom  of  one  end  of  such  trench,  which  fire  plaintiff  at- 
tempted to  extinguish,  and  that  such  fire  ignited  the  coal  dust 
in  such  trench,  thereby  injuring  plaintiff,  fails  to  state  a  cause  of 
action.  United  States  Cement  Co,  v.  Koch,  251, 254  (4) . 

60.  Complaint. — Master  and  Servant. — Duty. — Hovo  Alleged. — ^A 
complaint  by  a  servant  against  his  master  because  of  injuries  re- 
ceived must  allege  facts  showing  (1)  a  duty  by  the  master  to 
protect  the  servant,  (2)  a  failure  to  perform  such  duty,  and  (3) 
a  proximately  resulting  injury. 

United  States  Cement  Co.  v.  Koch,  251, 260  (7). 

61.  Complaint. — Master  and  Servant. — Duties. — A  complaint  for 
damages  because  of  injuries  received  by  plaintiff  from  an  explo- 
sion of  coal  gas  and  coal  dust  in  the  factory  wherein  he  was 
working,  should  show  that  it  was  neither  his  nor  a  fellow  serv- 
ant's duty  to  remove  such  dust 

United  States  Cement  Co.  v.  Koch,  251, 262  (12). 

62.  Complaint. — Master  and  Servant. — Railroads. — Failure  to  Inr 
spect. — A  complaint  alleging  that  defendant  railroad  company 
negligently  failed  to  inspect  its  caboose  on  which  plaintiff  was 
ordered  to  work,  that  a  draw-bar  chain  had  been  colled  in  a 
pyramidal  shape  upon  the  rear  platform  thereof,  that  the  plaintiff, 
at  night,  without  notice,  and  in  the  discharge  of  his  duties,  in 
going  upon  such  platform,  stumbled,  to  his  injury,  does  not  state 
a  cause  of  action.        Chicago,  etc.,  R.  Co.  v.  Hamilton,  512, 514  (2). 

63.  Complaint. — Master  and  Servant. — '*Duty." — A  complaint  al- 
leging that  plaintiff,  **while  in  the  discharge  of  his  duties,"  sus- 
tained injury  through  defendant's  neglect,  is  bad,  the  facts  con- 
stituting the  duty  being  required. 

Chicago,  etc.,  R.  Co.  v.  Hamilton,  512, 517  (5). 

64.  Complaint. — Master  and  Servant. — Railroads. — Loading  Appli- 
ances.— Fellow  Servants. — A  complaint  alleging  that  defendant 
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railroad  company  ordered  its  general  car  inspector  and  r^airer 
to  remove  to  another  poiat  a  disabled  caboose,  that  in  so  doing 
such  inspector  negligently  caused  a  draw-bar  chain  to  be  placed 
on  the  rear  platform  thereof,  that  plaintiff  in  the  discharge  of 
his  duties,  without  notice  thereof,  stumbled  over  the  same  and 
fell,  to  his  injury,  is  bad,  since  in  doing  such  work  such  inspector 
was  a  fellow  servant  of  plaintiff. 

Chicago,  etc.,  R.  Co,  v.  Hamilton,  512, 517  (6). 

65.  Complaint — Master  and  Servant. — House  Construction. — Stat- 
utes.— ^A  complaint  for  damages  showing  that  plaintiff  was  work- 
ing on  the  skylight' of  a  building  under  construction,  that  such 
building  was  five  stories  high,  that  no  temporary  floor  had  been 
provided  therein  as  required  by  §3859  Bums  1908,  Acts  1903.  p. 
151,  §1,  and  that  by  reason  thereof  plaintiff  fell  receiving  severe 
injuries,  states  no  cause  of  action,  since  as  to  the  part  of  the 
building  underneath  the  skylight  there  was  but  one  "story." 

Lagler  v.  Bye,  592. 597  (9). 

66.  Complaint. — Mechanics*  Liens. — Foreclosure. — Contracts. — In  a 
suit  to  foreclose  a  mechanic's  lien  it  is  not  necessary  to  show 
whether  the  contract  for  the  labor  or  material  furnished  was 
oral  or  in  writing,  since  the  suit  is  not  based  upon  such  contract 

Beach  v.  Huntsman,  205, 210  (6) . 

67.  Complaint. — Mechanics*  Liens. — Foreclosure. — Notice. — ^A  com- 
plaint for  the  foreclosure  of  a  mechanic's  lien  upon  a  gas- well  and 
a  derrick  house,  situate  upon  different  lots,  which  fails  to  show 
that  the  work  was  ordered  by  the  same  party,  or  that  they  con- 
stituted parts  of  the  same  structure,  is  bad. 

Windfall  Nat.  Gas,  etc.,  Co.  v.  Roe,  278, 280  (3). 

68.  Complaint. — Mortgages. — Assumption  of  Payment  of. — A  com- 
plaint alleging  that  certain  mortgaged  *  premises  were  conveyed 
by  warranty  deed  to  def aidants  "who  each  assumed  to  pay  the 
mortgage  aforesaid"  does  not  show  a  personal  liability,  on  the 
part  of  such  grantees,  to  the  mortgagee. 

Southern,  etc.,  Sav.  Inst.  v.  Roberts,  653, 656  (4) . 

69.  Complaint. — Municipal  Corporations. — Sewers. — Extras. — Where 
two  paragraphs  of  a  complaint  to  enjoin  a  city  from  paying  for  a 
sewer  improvement  different  only  in  the  fact  that  one  alleged 
that  the  city  was  threatening  to  pay  for  certain  extras,  and  the 
court  sustained  a  demurrer  to  the  second  and  overruled  It  as  to 
to  the  first,  no  harmful  error  was  committed,  since  the  payment 
of  extras  was  not  a  Jurisdictional  fact 

Menzie  v.  City  of  Oreenshurg,  657, 666  (1). 

70.  Complaint. — Negligence. — General  Allegation  of. — A  complaint 
alleging  generally  that  a  railroad  company  negllg^itly  commit- 
ted an  act,  to  plaintiff's  injury,  is  suflJcient 

Lake  Erie,  etc.,  R.  Co.  y.  Moore,  32, 33  (1). 

71.  Complaint. — Negligence. — General  Allegations  of. — ^A  general 
allegation  that  defendant's  act  was  negligently  done,  to  plaintiff's 
injury,  is  sufllclent  on  demurrer. 

Lake  Erie,  etc.,  R.  Co.  v.  Bray,  48. 52  (2). 

72.  Complaint. — Negligence. — Alleging  Facts  from  which  Duty 
Springs. — A  complaint  for  damages  caused  by  defendant's  negli- 
gence must  allege  the  facts  from  which  defendant's  duty  springs 
and  that  flefendant's  act  or  acts  therein  were  negligently  done, 
or  negligently  omitted.      Lake  Erie,  etc.,  R.  Co.  v.  Bray,  48, 52  (3). 
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73.  Complaint, — Negligence. — Several  Acta  of, — Intemrhan  Rail- 
roads,—Alh^atloua  ill  II  complaint  that  defendant  interurban  rail- 
road company  negligently  ran  its  car  at  night  without  a  headlight, 
that  no  signal  was  given  as  its  car  approached  the  street  crossing 
on  which  plaintiff  was  struck,  and  that  it  ran  its  car  at  a  dan- 
gerous speed,  state  several  and  not  joint  acts  of  negligence,  the 
gist  thereof  being  that  defendant  negligently  ran  its  car  against 
the  plaintiff ;  and  such  complaint  is  sufficient. 

Oraaa  v.  Ft.  Wayne,  etc..  Traction  Co.,  395, 397  (1),  399  (1). 

74.  Complaint. — Nuisance.-r-Discharging  8lu8h.— Trespass. — ^A  com- 
plaint alleging  that  defendant,  in  the  operation'  of  its  stone  saw- 
mill, discharged  slush  upon  plaintiff's  land,  to  his  damage,  is 
sufficient  Perry,  etc.,  Stone  Co.  v.  Smith,  413, 414  ( 1 ) . 

75.  Complaint.  —  Conditional  Sales. — Partnership. — Dissolution. — 
Election. — A  complaint  by  a  trustee  in  bankruptcy  for  one  of  two 
partners  against  the  other  partner  alleging  that  defendant  agreed 
to  purchase  a  one-half  interest  in  the  partnership,  paying  $1,000 
cash,  and  if  the  business  was  satisfactory  agreeing  to  pay  an- 
other $1,000,  but  if  not  satisfactory  he  was  to  have  a  return  of 
the  $1,000  paid,  that  within  the  year  for  decision  defendant 
brought  suit  for  a  dissolution  and  secured  the  appointment  of  a 
receiver  who  wound  up  the  business,  that  the  plaintiff  was  ap- 
pointed within  the  year  as  a  trustee  in  bankruptcy  for  the  other 
partner  and  demanding  Judgment  for  the  unpaid  $1,000,  is  bad, 
since  the  suit  for  a  dissolution,  as  well  as  the  bankruptcy  of  the 
other  partner,  constituted  a  legal  election  on  defendant's  part 
not  to  continue  In  the  partnership  relation. 

Hardy  v.  Weyer,  343, 344  ( 1 ) . 

76.  Complaint. — Quieting  Title. — Redemption. — Equity. — ^A  suit  to 
quiet  title  and  to  redeem  is  an  equitable  proceeding  and  is  gov- 
erned by  equitable  prihciples. 

Aetna  Life  Ins.  Co.  v.  Stryker,  57, 63  (2). 

77.  Complaint.  —  Quo  Warranto,  —  Corporations.  —  Fra/nchises, — 
Misuser. — Defenses, — ^An  information  against  a  hotel  company  al- 
leging that  it  constructed  a  large  casino  at  which  men,  women 
and  children  gambled,  that  It  habitually  and  persistently  violated 
the  criminal  laws  and  that  gamblers  congregated  therein,  re- 
ceived entertainment  and  engaged  in  their  vocation,  states  a 
cause  of  action,  and  it  is  no  defense  thereto  that  such  company 
successfully  conducted  a  hotel,  or  made  a  certain  form  of  agree- 
ment as  to  the  division  of  the  gambling  spoils. 

State,  ex  rel.,  v.  French  Lick  Springs  Hotel  Co.,  282, 283  (2) ,  286  (2) . 

78.  Complaint. — Negligence. — Railroads. — Violation  of  Ordinance. 
— ^A  complaint  alleging  that  defendant  railroad  company  "care- 
lessly and  negligently"  ran  "Its  locomotive  and  train  of  cars  at 
a  high  and  dangerous  rate  of  speed  ♦  ♦  ♦  approaching  from 
the  north  said  crossing"  in  violation  of  a  town  ordinance  set  out, 
"without  ringing  any  bell  or  sounding  a  whistle,  or  giving  any 
notice  whatever  of  the  approach  of  said. engine  or  cars  ♦  ♦  • 
and  solely  through  said  negligence  of  the  defendant,  said  engine 
and  train  of  cars  ran  upon,  against  and  over  said  plaintiff,"  is 
insufficient,  since  it  fails  to  show  that  defendant  was. negligent 
at  the  time  of  the  injury  on  the  crossing. 

Lake  Erie,  etc.  R,  Co.  v.  Moore,  32, 33  (2). 

79.  Complaint. — Railroads. — Street  Crossing  Accidents. — Violation 
of  Ordinance.--A  complaint  for  damages  caused  by  defendant 


760  INDEX. 

FLEADINGh— Contiiiaed. 

railroad  company's  violation  of  a  town  ordinance  most  show  that 
the  street  and  crossing  where  the  accident  happened  were  within 
such  town.  Lake  Erie,  etc.,  R,  Co,  v.  Moore,  32, 36  (3) . 

80.  Complaint — Railroads. — Backing  Over  Person  at  Work. — ^A 
complaint  alleging  that  defendant  railroad  company  ''negligently 
•  •  ♦  backed  its  locomotive  engine"  over  its  spur-track  Into 
the  building  wherein  plaintilTs  decedent  was  working  for  a 
strawboard  company,  and  in  so  doing,  ''negligently  failed  *  *  * 
to  give  any  sound  or  warning,  signal  or  notice  whatsoever  •  ♦  ♦ 
of  the  approach  of  said  locomotive" ;  that  from  where  deced^it 
was  working  he  could  not  see  the  approach  of  such  locomotive, 
nor  hear  same  because  of  the  noise  of  machinery  and  that  de- 
fendant's brakeman  saw  decedent's  peril,  but  negligently  failed 
to  signal  for  the  stopping  of  the  train,  thereby  killing  decedent, 
is  Insufficient  Lake  Erie,  etc,  R.  Co.  v.  Bray,  48, 52  (4). 

81.  Complaint. — Railroads.— "Last  Clear  Chance.^'^A  complaint 
alleging  that  defendant  railroad  company  backed  its  train  over 
a  spur-track,  on  which  plalntifTs  decedent,  an  employe  of  an- 
other corporation,  was  working ;  that  defendant's  brakanan  saw 
plaintiff's  peril  in  time  to  signal  the  engineer  and  to  stop  the 
train,  but  he  negligently  failed  so  to  signal;  and  that  from  de- 
cedent's position  and  because  of  the,  noise  of  machinery  decedent 
was  unable  to  see  or  hear  the  approaching  train,  because  of 
which  decedent  was  killed,  fails  to  state  a  cause  of  action  under 
the  rule  of  "last  clear  chance." 

Lake  Erie,  etc.,  R.  Co.  v.  Bray,  48, 54  (5). 

82.  Complaint. — Sufflciency  to  Sustain  Order  of  Railroad  ^  Com- 
mission.— ^A  petition  alleging  that  defendant  railroad  companies 
are  now  and  have  been  charging  plaintiffs  and  other  manufac- 
turers of  fertilizers  a  high,  excessive  ai^d  unreasonable  rate  for 
transportation  of  commercial  fertilizer,  and  praying  for  a  reduc- 
tion of  such  rate,  is  sufficient  to  sustain  an  order  of  the  railroad 
commission  reducing  such  rate. 

Southern  R.  Co.  v.  Railroad  Com.,  etc,  88, 89  (1). 

83.  Complaint. — Sufficiency  of. — If  the  finding  and  order  ot  the 
railroad  commission,  declaring  a  freight  rate  unreasonable  and 
establishing  a  new  rate,  are  Justified,  it  is  immaterial  what  ruling 
is  made  on  the  objections  to  the  petition,  or  whether  the  petition 
states  facts  sufficient  to  show  unjust  discrimination. 

Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90, 95  (2). 

84.  Complaint. — Railroads. — Failure  of  Engineer  to  Stop  at  Rail- 
road Crossings. — ^A  complaint  alleging  that  defendant  railroad 
company's  engineer  negligently  failed  to  stop  and  listen  for  an 
approaching  train  before  going  upon  the  railroad  crossing,  to 
plalntiflP's  injury,  is  sufficient. 

Cincinnati,  etc.,  R.  Co.  v.  Acrea,  121, 131  (3). 

85.  Complaint. — Railroads.  —  Turntables. — A  complaint  alleging 
that  the  defendant  railroad  company  maintained  an  unguarded 
and  unfastened  turntable  at  a  point  where,  to  its  knowledge, 
children  played,  that  It  knew  children  frequently  played  there- 
upon, and  that  the  plaintiff,  a  child,  was  injured  while  riding 
upon  it,  states  a  cause  of  action. 

Letois  V.  Cleveland,  etc.,  R.  Co.,  337, 341  (2). 

86.  Complaint. — Railroads. — Killing  Stock. — Fences. — Where  a  stat- 
ute (§5436  Burns  1908,  §4025  R.  S.  1881)  makes  the  ofierators  of 
railroads  liable  for  stock  killed  by  them,  and  another   (S5442 
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Bums  1908,  §4031  R.  S.  1881)  exempts  such  operators  as  have 
their  roads  securely  fenced,  a  complaint  which  shows  that  the 
right  of  way  at  the  point  where  plaintlfiTs  animals  were  killed, 
was  not  securely  fenced,  is  sufficient  on  demurrer. 

Central  Ind,  R.  Co.  v.  Smith, 365, 367  (1). 

87.  Complaint. — Negativing  Exceptions. — Railroads. — Killing  Stock. 
— ^A  complaint  against  a  railroad  company  for  killing  stock  need 
not  negative  the  exceptions  found  In  a  subsequent  statute  exempt- 
ing them  from  liability  where  the  animals  entered  upon  the  right 
of  way  at  a  private  farm  crossing,  such  exceptions  constituting 
matters  of  defense.  Central  Ind.R.  Co.  y.  Smith, B(j5,  SOS  {4t)." 

88.  Complaint. — Railroads,— Limiting  Hours  of  Service. — Conclu- 
sions.— A  complaint  against  a  railroad  company  for  injuries 
caused  by  its  compelling  the  plaintiff,  an  employe,  to  work  over 
sixteen  hours,  in  violation  of  the  act  of  1903  (Acts  1903,  p.  113), 
limiting  the  hours  of  service  of  employes  to  sixteen,  ''unless  in 
case  of  accident,  wreck  or  other  unavoidable  cause,"  alleging  that 
"no  necessity  for  said  continuous  duty  existed  on  account  of  any 
accident,  wreck  or  unavoidable  cause,"  is  bad,  such  allegati(m 
being  a  conclusion.     Chicago,  etc.,  R.  Co.  v.  Hamilton,  512, 520  (8). 

89.  Counterclaim. — Nature  of.— A  counterclaim,  to  be  sufficient 
on  demurrer,  must  arise  out  of  the  subject-matter  upon  which  the 
complaint  is  based,  but  it  will  be  sufficient  if  there  is  a  legal 
connection  between  the  facts  set  forth  in  the  complaint  and  the 
counterclaim.  State,  ex  rel.,  v.  Spencer,  650, 652  ( 1 ) . 

90.  Counterclaim. — Attorneys*  Liens. — Answer. — Appeal. — ^A  coun- 
terclaim, in  an  action  to  recover  a  fund  in  the  hands  of  attorneys, 
allying  that  such  attorneys  by  their  services  created  the  fund  in 
question  and  that  the  sum  sought  to  be  recovered  is  but  a  fair 
compensation  for  their  services,  cannot  be  held  bad  on  the  ground 
that  such  facts  properly  constituted  an  answer,  where  such  facts 
had  been  set  up  in  an  answer  and  the  plaintiff  had  successfully 
demurred  thereto.  State,  ex  rel.,  v.  Spencer,  650, 652  (2). 

91.  Demurrers. — Joint  or  Separate. — Appeal. — ^An  ambiguous  de- 
murrer construed  as  separate  by  the  trial  court,  will  be  so  con- 
sidered on  appeal.      Chicago,  etc.,  R.  Co.  v.  Hamilton,  512, 514  ( 1 ) . 

92.  Demurrer. — Admissions  hy. — Review  of  Judgment. — A  demur- 
rer to  a  complaint  to  review  a  Judgment,  such  complaint  alleging 
that  the  proof  of  publication  was  never  sworn  to  by  the  publisher 
of  the  paper,  admits  the  truth  of  such  allegation. 

Deputy  V.  Dollarhide,  554, 560  (6). 
POOB  PEBSON&- 

See  Paupebs. 

POSSESSION-* 

Constitutes  notice,  see  Notice,  2;   Oarard  v.  Weaver,  110,  114  (3). 

PBESCBIPTION— 

By  use  of  a  street,  see  Railroads,  12. 

PBINCIPAL  AKB  AGENT— 

See  Insurance;    Mechanics'  Liens,  2;    Taxation. 

Agent  to  receive  money  has  no  implied  authority  to  indorse  prin- 
cipal's check,  see  Banks;  RoMnson  v.  Bank  of  Winsloto,  350, 
353  (8). 
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1.  Power  ,of  Attorney, — Continuance  of. — Presumptions. — ^Where  a 
nouresideut  executes  a  power  of  attorney,  indefinite  as  to  dura- 
tion, authorizing  a  resident  to  transact  a  loan  business  with  such 
nonresident's  money,  the  presumption  Is  that  it  remains  in  force, 
and  the  burden  is  upon  such  nonresident  to  show  a  termination 
thereof.  Hathaway  v.  Edwards,  22, 31  ( 2 ) . 

2.  Breach  of  Trust — Checks. — Indorsement. — Banks. — An  ag^nt, 
who  has  authority  to  indorse  negotiable  paper,  and  who  cashes 
her  principal's  check  and  converts. the  money,  is  guilty  of  a 
breach  of  trust,  and  the  bank  cannot  be  held  liable  therefor.  • 

Robinson  v.  Bank  of  Winslow,  350, 352  (1). 

3.  Checks. — Indorsement. — Authority. — ^A  valid  Indorsement  of  a 
check  can  be  effected  by  an  agent  only  when  such  agent  has  direct 
or  express  authority  therefor. 

RoUnson  v.  Bank  of  Winslow,  350, 352  (2) . 

4.  Contracts. — Agency  rests  upon  contract,  express  or  implied,  and 
is  general  or  special — special,  when  the  end  and  means  are  spe- 
cific—general, when  they  are  not 

Robinson  v.  Bank  of  Winslow,  350, 353  (4) . 

5.  Special. — Burden  of  Proof. — ^The  burden  is  upon  one  who  deals 
with  a  special  agent  to  show  that  such  ag^it  bad  authority  to  do 
the  act  in  controversy. 

Robinson  v.  Bank  of  Winslow,  350, 853  (5). 

6.  Checks. — Indorsement. — Ratification. — The  princlpars  assertion 
of  title  to  a  check  which  his  agent  for  the  collection  of  money 
had  received  and  wrongfully  indorsed,  does  not  constitute  a  rati- 
fication of  such  indorsement. 

RoUnson  v.  Bank  of  Winslow,  350, 354  (6) . 

7.  Authority. — Liability. — ^Where  an  ag«it  acts  for  his  principal, 
without  authority,  the  party  with  whom  he  deals  knowing  there- 
of, or  where  both  agent  and  third  person  are  ignorant  thereof — 
a  mutual  mistake — such  agent  is  not  personally  liable. 

*  Bourwine  v.  McRoy  Clay  Works,  358, 381  (2) . 

8.  Authority.— Concealment. — Fraud. — An  agent  who  fraudulently 
acts  without  authority,  or  who  conceals  his  want  of  authority,  is 
I)ersonally  liable  for  his  acts. 

Sourwine  v.  McRoy  Clay  Works,  358, 361  (3). 

PBINCIPAL  AND  SXTBETY— 

See  Contracts  ;  Husband  and  Wife  ;  Mobtqages,  20. 

Demand  upon  county  auditor,  sufficient  as  against  sureties,  see 

Demand;  Boyd  v.  State,  ex  rel.,  243,  247  (3). 
"Suretyship" — ^what  constitutes,  see  Words  and  Phrases,  5. 

Rights  of  Sureties  to  7)e/end.—0/^r«.— Sureties  upon  a  county 
officer's  bond  can  make  only  such  defenses  as  their  principal  can 
make  in  an  action  by  the  county  for  the  recovery  of  money  due 
to  such  county.  Boyd  v.  State,  ex  rel.,  243, 247  (2) . 

PBOCESS— 

See  Jurisdiction. 

1.  Summons.— Nonresidents. — Attendance  at  Court. — Statutes. — 
A  nonresident  who  came  into  this  State  for  the  purpose  of  at- 
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tending  a  trial  cannot  while  on  such  mission,  be  properly  served 
with  a  summons  in  an  action  filed  against  him  in  this  State,  §315 
Bums  1908,  §312  R.  S.  1881,  not  applying  in  such  a  case. 

Minnich  v.  Packard,  371, 373  (2). 

2.  Pul)lication.^Notice.—yJfuri8diction,-— The  failure  strictly  to  fol- 
low the  statute  requiring  nonresident  notice  by  publication  in- 
validates such  notice,  and  no  Jurisdiction  is  obtained  thereby. 

Deputy  V.  Dollarhide,  554, 559  (3) . 

3.  Publication.— Proof.  —  Signatures.— '^Affldavit.^—An  "affidavit" 
of  a  publisher  that  he  published  a  certain  nonresident  notice  re- 
quires his  signature  before  some  officer  empowered  to  administer 
oaths;  and  the  officer's  Jurat  must  be  attached  thereto  and  his 
seal  affixed.  Deputy  v.  Dolldrhide,  554, 559  (5),  561  (5). 

PBOMISSOBY  NOTES— 

See  BiLU9  and  Notes. 

PBOSECXJTINa  ATTOBNEYS— 

Proper  relators  in  quo  warranto  proceedings  against  a  hotel  corpo- 
ration, see  Quo  Wabbanto;  State,  ex  rel.,  v.  French  Lick 
Springs  Hotel  Co.,  282,  284  (3). 

PXTBLICATION— 

See  Jurisdiction  ;   Pbocess. 

PUBLIC  POLICY— 

See  Officebs. 

QXTANTXTM  MEBXJIT— 
See  Work  and  Labob. 

QXriETING  TITLE— 

See  Adverse  Possession. 

When  new  trial  as  of  right  demandable,  see  New  Tbial. 

Complaint  for,  see  Pleading,  76. 

Adverse  Possession. — Where  a  fence  was  erected  in  1867  and  was 
treated  as  a  boundary  line  by  the  owners  until  1904,  the  title  of 
the  parties  is  fixed  by  adverse  possession. 

Pittsburgh,  etc.,  R.  Co.  v.  Jellison,  628  ( 1 ) . 

QXrO  WABBANTO- 

See  COBPOBATIONS. 

Information  in,  see  Pleading,  77. 

Relators. — Prosecuting  Attorneys. — Voluntary  Corporations. — The 
prosecuting  attorney  is  a  proper  relator  in  an  information  in  the 
nature  of  quo  warranto  against  a  hotel  company  incorporated 
under  the  voluntary  associations'  act  (§4286  Burns  1908,  Acts 
1901,  p.  289.  §1),  though  §4320  Bums  1908.  Acts  1901,  p.  289,  §29. 
authorizes  the  Auditor  of  State  to  Investigate  such  associations  at 
any  time,  and  to  report  improper  conduct  to  the  Attorney-General 
for  action. 

State,  ex  rel.,  v.  French  Lick  Springs  Hotel  Co.,  282, 284  (3), 
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See  Statutes,  15. 

Act  creating,  valid,  see  Constitutional  Law;   Southern  B.  Co.  v. 

Railroad  Com,,  etc.,  90,  102  (11). 
Petitions  before,  see  Pleading,  82,  83. 

1.  Rates. — Fertilizer. — Raw  Materials. — The  railroad  commission's 
order  making  the  same  freight  rate  for  phosphate  shipped  in  bulk 
and  fertilizer  shipped  in  bags  is  justifiable,  where  the  only  dif- 
ference between  the  phosphate  and  the  fertilizer  was  the  addition 
of  cinders  to  such  phosphate,  thus  producing  fertilizer. 

Southern  R.  Co.  y.  Railroad  Com.,  etc.,  88, 89  (2). 

2.  Orders. — Complaint. — In  proceedings  before  the  railroad  com- 
mission strictness  of  pleading  is  not  necessary;  and  such  com- 
mission may  frame  its  orders  irre^ective  of  the  relief  asked  for 
in  the  petition.      Southern  R.  Co.  v.  Railroad  Com.,  eta,  90, 95  (1). 

3.  Freight  Rates. — Evidence. — Evidence  that  other  railroads  ex- 
tending through  similar  country  had  lower  rates,  and  that  the 
defendant  company  had  a  less  rate  for  the  same  freight,  when 
shipi)ed  in  the  opposite  direction,  authorizes  the  reduction  of 
the  company's  rates,  where  such  company  falls  to  show  i)ecuHar 
conditions  necessitating  such  higher  rate,  the  question  l)eing  one 
of  fact  Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90, 95  (3 ) . 

4.  Freight  Rates. — Adjustment. — Development  of  Country. — ^Rail- 
road companies  have  the  right  to  adjust  rates  in  such  manner  as 
to  assist  in  the  development  of  the  country  where  situated. 

Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90, 96  (4), 

5.  Freight  Rates. — Points  Considered. — Burden  of  Proof. — In  de- 
termining a  proper  freight  rate  the  railroad  commission  should 
consider  the  cost  of  the  road  and  its  equipment,  cost  of  mainte- 
nance, cost  of  operation,  amount  of  business,  competition,  char- 
acter of  freight,  charge  by  others  for  similar  services,  and  other 
things  affecting  the  matter;  and  where  the  petitioner  has  pro- 
duced the  evidence  within  his  power,  making  a  prima  facie  case, 
the  burden  is  ui)on  defendant  to  produce  evidence  showing  the 
reasonableness  of  the  company's  rates. 

Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90, 97  (5). 

6.  Freight  Rates.— Intrastate. — Constitutional  Law. — ^The  railroad 
commission  has  the  legal  right  to  establish  freight  rates  between 
New  Albany  and  Boonville  and  New  Albany  and  Oakland  City, 
such  points  being  wholly  within  the  State. 

Soutfiem  R,  Co.  v.  Railroad  Com.,  etc.,  90, 98  (6). 

7.  Freight  Rates. — Estahlishment. — Subsequent  Changes. — liates 
fixed  by  the  railroad  commission  are  not  void,  because  in  perpe- 
tuity, since  they  may  subsequently  be  changed  by  the  commission. 

Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90, 98  (7). 

8.  Rates. — Establishment.  —  Confiscation.  —  Constitutional  Law. — 
The  railroad  commission  act  (Acts  1905,  p.  83,  5§5405a-5405y 
Burns  1905)  Is  not  void  on  the  ground  that  it  comi^els  railroad 
companies  to  accept  a  rate  established  by  the  commission  before 
it  has  time  to  have  such  rate  declared  confiscatory,  the  presump- 
tion being  that  the  fixed  rate  is  lawful. 

Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90. 98  (8). 

9.  Rates. — Establishment. — Judicial  Action. — Constitutional  Law. — 
The  railroad  commission  act  (Acts  1905,  p.  83,  §§5405a-5405y 
Bums  1905)  is  not  unconstitutional  on  the  ground  that  the  com- 
mission, having  no  judicial  powers,  has  no  power  under  the  act 
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to  establish  a  rate  until  it  finds  the  company^s  rate  to  be  unrea- 
sonable, and  must  therefore  exercise  a  judicial  power  to  deter- 
mine the  unreasonableness  of  such  rate. 

Southern  R,  Co,  v.  Railroad  Com,,  etc,  90, 100  (9). 
10.  Rates. — EstaUishment, — Appeal. — Judicial  Acts. — ^The  railroad 
commission  act  (Acts  1905,  p.  83,  §§5405a-5405y  Bums  1905)  is, 
not  void  on  the  ground  that  on  appeal  from  the  commission's 
order  fixing  a  rate  the  Appellate  CJourt  has  no  power  to  deter- 
mine a  proper  rate,  since,  if  it  be  conceded  that  the  Appellate 
Ck>urt  cannot  revise  the  rate  appealed  from,  the  courts  are  open 
to  the  companies  to  restrain  the  enforcement  of  the  fixed  rate.  ' 
Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90, 101  ( 10) . 

BAILBOAD&- 

SeeCABRiEBs;  Evidence;  Intebubban  Railboads;  Mabteb  and  Sebv- 
ant;  Neguoence;  Railboad  Commission;  Stbeet  Railboads. 

Answer  in  stock  killing  case,  see  Pleading,  13. 

Instructions  in  cases  of,  see  Tbial,  20,  21. 

Si>ecial  findings  in  stock  killing  cases,  see  Tbial»  44;  Central  Ind. 
R.  Co.  V.  Smith,  365,  369'  (5). 

1.  Liability. — TumtaUes. — Railroad  companies  are  liable  for  in- 
juries received  by  children  while  playing  about  turntables,  where 
such  turntables  are  left  unguarded  and  where  children  are  at- 
tracted thereby.  Lewis  v.  Cleveland,  etc.,  R.  Co.,  337. 340  ( 1 ) . 

2.  Servants.  —  Alighting  from  Moving  Trains.  —  Vegligenee. — 
Whether  a  railroad  construction  foreman  was  negligent  in  or- 
dering a  servant  to  alight  from  a  moving  train,  and  whether  such 
servant  was  guilty  of  contributory  negligence  in  alighting  there- 
from, are  questions  of  fact. 

Chicago,  etc.,  R.  Co.  v.  Sanders,  585, 586  (1). 

3.  Servant. — Alighting  from  Moving  Car. — Obedience  to  Orders. — 
Where  a  servant,  ui)on  the  order  of  the  defendant  railroad  com- 
pany's construction  foreman,  alights  from  a  moving  car,  and  is 
injured  thereby,  the  servant  being  able  to  see  the  track  and  place 
of  alighting  as  well  as  the  foreman  can,  he  cannot  recover. 

Chicago,  etc.,  R.  Co.  v.  Sanders,  585, 587  (4). 

4.  Emitting  Steam. — Liability  Therefor. — No  cause  of  action  arises 
for  injuries  received  because  of  the  necessary,  usual  and  ordi- 
nary escape  of  steam  from  a  locomotive. 

Vandalia  R.  Co.  v.  McMains,  532, 534  (1). 

5.  Emitting  Steam. — Negligence. — The  careless  and  negligent  emis- 
sion of  steam  from  a  locomotive,  to  plaintifTs  damage,  though 
such  locomotive  be  at  a  proper  place,  gives  a  right  of  action. 

Vandalia  R.  Co.  v.  McMains,  532, 535  (2). 

6.  Street  Crossings. — Rights. — ^The  rights  of  a  railroad  company 
and  a  traveler  at  a  street  crossing  are  mutual,  and  each  must  act 
with  due  regard  for  the  rights  of  the  other. 

Vandalia  R.  Co.  v.  McMains,  532, 535  (3) . 

7.  Emitting  Steam.  —  Negligence. — Inferences.  —  Jury. — ^The  jury 
may  infer  negligence  from  the  facts  existing  at  a  street  crossing 
injury,  but  cannot  infer  the  facts  from  which  to  draw  the  Infer- 
ence of  negligence.  Vandalia  R.  Co.  v.  McMains,  532, 535  (4). 

8.  Emitting  Steam. — Negligence. — Evidence. — ^Where  the  evidence 
shows  that  a  train  arrived  at  a  street  crossing  at  1  o'clock,  and 
stood  near  by  for  fifteen  minutes  waiting  for  another  train,  that 
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it  was  unnecessary  to  have  a  full  head  of  steam  until  three  min- 
utes before  it  started,  that  the  steam  could  have  been  controlled, 
but  was  allowed  to  escape  with  a  loud  noise,  thereby  fright^iing 
plaintltTs  horse  on  the  street  crossing,  to  her  damage,  the  Jury 
may  infer  negligence.        Vandalia  R.  Co,  v.  McMains,  532, 535  (6). 

9.  Highways. — Pedestrians. — Railroad  companies  in  using  streets 
or  highwajTS  must  exercise  reasonable  care  to  avoid  injury  to 
pedestrians. 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 184  (2),  191  (2). 

10.  Highways.  —  Pedestrians.  —  Rights. — Railroad  companies  and 
pedestrians  have  equal  rights  on  the  streets  and  highways,  but 
owing  to  the  size  and  weight  of  cars  used  and  the  fact  that  such 
cars  run  upon  a  fixed  track,  pedestrians  must  yield  such  way  for 
the  passage  of  cars. 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 184  (3). 

11.  Municipal  Corporations. — Dedication  of  Lands. — Land  cannot 
be  dedicated  to  an  individual  or  private  corporation,  bat  must  be 
made  to  the  public. 

Pittsburgh,  etc,  R.  Co.  v.  Warrum,  179, 186  (4). 

12.  Use  of  Streets. — Prescription.— The  use  of  a  street  for  over 
fifty  years  by  a  steam  railroad  company  gives  it  a  prescriptive 
right  as  against  the  owners  of  the  fee,  and  a  franchise  as  against 
the  municipality.     Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 187  (7). 

13.  Use  of  Streets. — Exclusive  Rights. — ^The  use  of  a  street  by  a 
railroad  company  for  any  length  of  time  does  not  vest  in  it  the 
exclusive  right  to  use  such  street 

Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 188  (8). 

14.  Streets. — Building  Platforms  in. — Rights  of  Pedestrians. — ^A 
railroad  company  which,  under  an  ordinance  purporting  to  release 
to  It  the  exclusive  right  to  the  use  of  a  street^  builds  a  platform 
therein,  has  no  right  to  prevent  the  use  of  such  platform  by  pe- 
destrians. Pittsburgh,  etc.,  R.  Co.  v.  Warrum,  179, 190  ( 11 ) . 

15.  Mail  Clerks  Throwing  off  Mail  Sacks. — Allegations. — Evidence. 
— Where  a  complaint  alleges  that  it  was  the  custom  for  d^endant 
railroad  company's  mail  clerk  to  throw  off  the  mail  sacks  west 
of  the  company's  station,  and  that  it  was  the  custom  of  such  com- 
pany to  permit  such  clerks  to  discharge  such  sacks  upon  the  side- 
walk or  platform  at  a  time  and  place  which  subjected  persons 
upon  such  sidewalk  or  platform  to  great  danger,  evidence  showing 
that  there  was  a  custom  of  throwing  off  sacks  east  of  the  depot, 
and  that  pedestrians  used  the  part  of  the  platform  east  as  much 
as  that  part  west  of  the  depot,  and  that  the  injury  occurred  west 
of  the  depot,  sustains  the  allegations  of  the  complaint. 

Pittsburgh,  etc,  R.  Co.  v.  Warrum^  179, 191  (12). 

16.  Liability  for  Acts  of  Mail  Clerks.— BAWroAd  companies  are  lia- 
ble for  the  dangerous  practices  of  mail  clerks;  where  such  com- 
panies suffer  such  clerks  to  indulge  therein. 

Pittsburgh,  etc,  R.  Co.  v.  Warrum,  179, 192  (13). 

17.  Custom  of  Mail  Clerks. — yoticc— The  fact  that  for  two  years 
it  was  the  custom  of  the  mail  clerks  on  defendant  railroad  cora- 
pan3r's  trains  to  discharge,  from  moving  trains,  mail  sacks  upon 
the  platform,  sufficiently  shows  that  the  company  had  notice 
thereof.  Pittsburgh,  etc,  R.  Co.  v.  Warrum,  179, 194  (14). 

18.  Discharging  Mail  Sack  Against  Pedestrian. — Vegligenoe. — Con- 
tributory.— A  pedestrian  walking  along  a  railroad  station  plat- 
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form  struck  by  the  discharge  of  a  mall  sack  from  a  moving  train 
Is  not  guilty  of  contributory  negligence,  where  he  was  not  aware 
that  such  sack  would  be  discharged  at  such  place. 

Pittsburgh,  etc,  R.  Co.  v.  Warrum,  179, 195  (18). 

19.  Crossings, — Duty  to  Stop. — Criminal  Law. — It  was  a  crime 
under  §2293  Burns  1901,  §2172  R.  S.  1881,  for  an  engineer  to  run 
his  engine  over  a  railroad  crossing  without  stopping  to  see 
whether  there  was  an  approaching  train  upon  the  other  track. 

Cincinnati,  eto.;R.  Co.  v.  Acrea,  127, 131  (1). 

20.  Passengers.*— Right  to  Occupy  Waiting-Rooms  at  Station. — ^A 
person  intending  to  become  a  passenger  has  the  right  to  occupy 
the  waiting-room  provided  by  the  company  whose  train  she  in- 
tends to  travel  upon.    Cincinnati,  etc.,  R.  Co.  v.  Acrea,  127, 131  (2). 

21.  Crossings.  —  Collisions.  —  Passengers.  —  Fright.  —  Proximate 
Cause. — Where  one  train  ran  into  another  train  passing  over  a 
railroad  crossing,  knocking  the  engine  of  the  train  that  was 
struck  against  the  railway  station,  thereby  frightening  persons 
therein,  who  in  trying  to  escape  injured  plaintiff,  such  collisioo  is 
the  proximate  cause  of  such  injury. 

Cincinnati,  etc,  R.  Co.  v.  Acrea,  127, 132  (4). 

22.  Crossings. — Failure  of  Engineer  to  Stop. — Passenger  at  Star 
tion  near  Crossing. — Contributory  Negligence. — ^An  intending  pas- 
senger occupying  the  women's  waiting-room  at  a  railroad  station 
is  not  guilty  of  contributory  negligence  in  trying  to  escape  there- 
from through  a  window,  where  a  collision  occurred  near  such 
station,  one  of  the  engines  being  knocked  against  such  station 
causing  great  fright  and  a  scramble  by  all  persons  in  such  room 
to  escape.  Cincinnati,  etc.,  R.  Co.  v.  Acrea,  127, 133  (6). 

23.  Crossings. — Failure  of  Engineer  to  Stop. — Negligence. — Con- 
tributory.— Questions  for  Jury. — Where  the  evidence  shows  that 
defendant  railroad  companys'  engineers  failed  to  stop  before  enter- 
ing upon  a  railroad  crossing,  by  reason  of  which  one  engine  was 
knocked  against  the  station,  so  frightening  the  persons  waiting 
therein  that  the  plaintiff  was  shoved  out  of  a  window,  sustaining 
injuries,  the  questions  of  negligence  and  contributory  negligence 
are  for  the  jury.       Cincinnati,etc.,R.Co.\.  Acrea,  121,  \^  {12). 

24.  Killing  Stock. — Fences. — Negligence. — Operators  of  railroads 
are  not  liable  for  animals  injured  by  them  which  entered  upon 
their  rights  of  way  at  private  farm  crossings,  except  where  the 
injuries  were  caused  by  the  negligence  of  the  servants  of  such 
operators.  It  being  the  duty  of  the  farmer  to  keep  the  gates  at 
such  farm  crossings  closed. 

Central  Ind.  R.  Co.  v.  Smith,  365, 367  (2). 

25:  Killing  Stock. — Evidence. — Requisites. — Circumstantial  evi- 
dence tending  to  show  that  plaintiff's  hogs  were  injured  by  being 
struck  by  defendant  railroad  companjr's  locomotives  or  cars,  and 
that  they  entered  upon  the  right  of  way  at  a  point  where  the 
same  was  not  securely  fenced,  sustains  a  verdict  for  plaintiff. 

Central  Ind.  R.  Co.  v.  Smith,  365, 369  (6) . 

26.  Rights  of  Way. — Dedication  of,  for  Streets. — Municipal  Cor- 
porations.— Where  a  railroad  company's  right  of  way  was  inter- 
sected by  a  platted  street  of  a  city,  and  the  city  built  such  street 
on  both  sides  up  to  such  right  of  way,  the  railroad  company  com- 
pleting the  street  across  such  way  for  public  use,  the  acceptance 
thereof  by  the  public  constitutes  a  dedication  which  can  not  be 
revoked  by  such  company. 

Michigan  Cent.  R.  Co.  v.  Hammond,  etc.,  Elec.  R.  Co.,  66, 76  (5) . 
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27.  Rights  of  Way.—Title.^Dedication  of,  for  Streets. — ^A  railroad 
company*8  dedication,  by  conduct,  of  its  right  of  way  for  street 
purposes,  estoi>s  such  company  from  objecting  to  any  proper  use 
of  the  streets  thereafter. 

Michigan  Cent.  R.  Co.  v.  Hammond,  etc.,  Elec.  R.  Co.,  66, 77  (6). 

28.  Rights  of  Way. — Dedication  for  streets. — Street-Railroads. 
— Crossings. — ^Where  a  steam  raih*oad  company  dedicates,  for 
street  purposes,  a  way  across  Its  right  of  way,  it  impliedly  as- 
sents to  the  right  of  a  street-railroad  company  to  cross  its  tracks 
and  to  do  the  things  ordinarily  incident  thereto. 

Michigan  Cent.  R.  Co.  v.  Hammond,  etc.,  Elec.  R.  Co.,  66, 77  (7). 

RATIFICATION^ 

See  Contracts. 

Of  indorsement  of  check,  not  shown  by  principal's  assertion  of  own- 
ership, see  Principal  and  Agent,  6;  Robinson  v.  Bank  of  Wins- 
low,  d50,  354:  (6). 

BEAL  PBOPEBTY^ 

See  Adverse  Possession;  Deeds;  Notice;  Quieting  Title;  Wills. 
Damages  for  injuries  to,  see  Damages,  7. 

BECEIVEBS— 

May  be  appointed  for  corporations  In  cases  of  injustice  In  the  cor- 
porate management,  see  Corporations,  10;  Cfreen  v.  Pelton,  675, 
686  (10). 

BEDEMPTIOK^ 

See  Execution;    JinxsMENT;    Judicial  Sai£s;    Mortqages;    Par- 
tition. 
Complaint  for,  see  Pleading,  76. 

BEPLEVIK— 

See  Costs;  Damages,  9,  10. 

1.  Bonds. — Breach. — Damages. — Where  the  record  shows  the  ex- 
ecution of  a  replevin  bond  for  the  return  of  the  property  In 
question,  a  trial,  and  a  verdict  for  the  return  of  the  proi)erty  to 
the  defendants,  on  a  failure  to  return  said  property  a  breach  of 
the  bond  occurs  giving  a  right  of  action  in  damages. 

Lindsey  v.  Hewitt,  573, 575  (2) . 

2.  Judgment. — Return  of  Property. — Value. — Under  §§575,  599 
Burns  1908,  §§549,  572  R.  S.  1881,  the  Jury,  in  an  action  in  re- 
plevin, must  assess  the  value  of  the  property  and  the  damages 
for  detention;  and  whenever  there  is  a  verdict  for  the  return  of 
the  property,  the  Judgment  may  be  in  the  alternative  for  such 
return  or  for  the  value  of  the  property. 

Lindsey  v.  Hewitt,  573, 575  (3). 

3.  Judgment— Return. — Bonds. — Breaeh. — Where  the  plaintiff  has 
posseaslon  of  the  property  In  question,  and  the  defendant  has 
Judgment  for  its  return  the  value  of  the  property  not  being  found, 
the  defendant  has  a  right  of  action  on  the  bond  for  the  value 
of  the  property.  Lindsay  v.  Hewitt,  573, 575  (4). 

4.  Judgment. — Res  Judicata. — Matters  litigated  In  an  action  In 
replevin  cannot  be  relitigated  in  an  action  on  the  replevin  bond; 
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and  all  matters  which  might  have  heen  litigated  under  the  issues 
are  presumed  to  have  been  litigated. 

Lindaey  v.  Hewitt,  573, S77  (5). 

5.  Judgment. — Value, — Estoppel. — Where  plaintiffs,  in  an  action  In 
replevin,  failed  to  assert  their  right  to  have  determined  the  value 
of  the  property  In  question,  they  are  estopped,  in  an  action  by 
defendants  on  their  replevin  bonds  from  asserting  that  such  value 
should  have  been  determined  in  the  action  in  replevin. 

Lindaey  v.  Hewitt,  573, 577  (7) . 

BESIDEKCE^ 

See  Husband  and  Wife. 

BES  JXTDICATA— 

See  Judgment  ;  Replevin. 

BEVIEW— 

Of  judgment,  see  Judgment,  12-14. 

BO  ADS— 

See  Highways. 

BOAD  STJPEBVTSOBS— 

See  Eminent  Domain  ;  Townships. 

May  be  mandated  to  perform  duty,  see  Mandamus;  Poaep  Tp.  v. 
Senour,  580,  585  (8). 

SALES— 

See  Execution  ;  Judkhal  Sales  ;   Liens  ;  Mobtoages. 

Of  goods  to  townships,  see  Contbacjts,  29. 

As  affected  by  statute  of  frauds,  see  Contbacts,  30-35. 

SPECIAL  FINDIKGS— 

See  Tbial. 

When  error  in  sustaining  demurrer  to  answer  cured  by,  see  Plead- 
ing, 18;  Mauzy  v.  Flint,  386,  303  (4). 

May  be  demanded  In  trial  of  exceptions  to  gnardian*s  report,  see 
Trial,  43;   Alcon  v.  Koona,  537,  538  (1). 

STATE  NOBMAL  SCHOOL— 

Trustees  of,  may  require  contractor  to  pay  all  debts,  see  Contracts, 
6;   National  Surety  Co.  v.  Foster  Lumber  Co.,  671,  674  (3). 

STATUTE  OP  PBATJDS— 

See  Frauds,  Statute  of. 

STATUTE  OP  LIMITATIONS— 

See  Limitation  op  Actions. 

STATUTES— 

For  statutes  cited  and  construed,  see  ante,  p.  xxvi. 
See  Eminent  Domain;   Landlord  and  Tenant;   Municipal  Corpo- 
rations;  Taxation. 

Construction  of,  for  Supreme  Court,  see  Appeal,  4 ;  Sandy  v.  Board, 

etc.,  268. 
Parties  conclusively  presumed  to  have  knowledge  of,  see  Notice,  3 ; 

Talbott  V.  Board,  etc.,  198,  201  (4). 
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1.  Parts  of  a  System. — Construction, — Section  315  Burns  1908, 
§312  R.  S.  1881,  i)rovidliiK  for  the  service  of  a  sniuiuons  ui)on  a 
nonresident  while  in  this  State  must  be  construed  with  other 
statutes  of  which  it  forms  a  part 

Minnich  v.  Packard,  371, 374  (3). 

2.  In  Pari  Materia, — Statutes  passed  at  different  times  concerning 
the  same  subject-matter,  and  which  are  not  necessarily  conflicting, 
will  be  deemed  valid. 

State,  ex  reU,  v.  French  lAck  Springs  Hotel  Co.,  282, 285  (4),  287  (4). 

3.  Construction — Trial. — Merits. — ^The  purpose  of  the  law  is  that 
all  suits  shall  be  determined  upon  the  merits;  and  statutes  de- 
signed to  insure  a  fair  hearing  of  causes  should  be  liberally  con- 
strued. Ziegler  v.*  Funkhouser,  428, 431  ( 3  ) . 

4.  Construction. — Street  Assessments, — Statutes  granting  city  couur 
cils  the  power  to  impose  the  cost  of  making  street  improvem^its 
upon  the  property  benefited,  should  be  strictly  construed. 

Zom  V.  Warren-Scharf,  etc.,  Pav.  Co.,  213. 221  (4). 

5.  Violation. — Purpose  Accomplished. — ^Where  a  statute  prescribes 
the  manner  of  doing  an  act.  the  fact  that  the  desired  end  was 
attained,  though  the  statute  was  violated,  is  no  defense. 

Zom  v.  Warren-ScJi^irf,  etc.,  Pav.  Co.,  213, 222  (7) . 

6.  Competitive  Bidding. — For  Whose  Benefit. — Mandatory. — Stat- 
utes providing  for  competitive  bidding  for  the  construction  of 
street  improvements,  the  cost  to  be  borne  by  property  owners,  are 
primarily  for  the  benefit  of  such  property  owners,  and  the  per- 
formance of  the  provisions  beneficial  to  such  owners  must  be 
regarded  as  mandatory. 

Zom  V.  Warren^Scharf,  etc.,  Pav.  Co.,  213, 223  (9) . 

7.  Permissive. — Private  Rights. — A  statute  in  permissive  language 
empowering  officers  to  do  certain  acts  beneficial  to  Individuals 
must  be  regarded  as  peremptory,  and  as  establishing  a  positive 
duty.  Zom  v.  Warren-Scharf,  etc.,  Pav.  Co.,  213, 223  ( 10) . 

8.  Penal. — A  penal  statute  is  one  inflicting  a  punishment,  either 
by  fine  or  forfeiture,  and  supplies  a  remedy  lacking  in  the  com- 
mon or  statutory  law.  La^^er  v.  Bye,  592, 594  (1). 

9.  Penal. — Strict  Construction. — A  penal  statute  must  be  strictly 
construed.  Lagler  v.  Bye,  592. 594  (2) . 

10.  Providing  'Increased  Compensation. — Construction, — Statutes 
providing  for  more  than  actual  compensation  do  not  give  to  the 
injured  party  a  right  of  action  for  "a  newly  created  offense." 

Lagler  v.  Bye,  592, 595  (4). 

11.  Requiring  Construction  of  Temporary  Floors.— Penal— The 
act  of  1903  (Acts  1903,  p.  151,  §§3859-3862  Bums  1908),  requiring 
that  In  constructing  buildings  of  "three  stories  In  height  or  more" 
temporary  floors  shall  be  provided,  is  a  poial  statute,  the  viola- 
tion thereof  constituting  a  crime.  La^^Ier  v.  Bye,  592. 594  (3). 

12.  Penal  and  Remedial. — Construction. — A  statute  providing  a 
penalty  recoverable  by  the  aggrieved  party,  and  also  a  fine  for  a 
violation  of  its  provisions,  is  given  a  strict  construction  as  to 
the  penalty  and  a  liberal  construction  to  prevent  the  mischief. 

Lagler  v.  Bye,  592, 595  (5) . 

13.  Strict  and  Liberal  Construction. — Strict  construction  excludes 
everything  not  within  the  letter  of  the  statute,  while  liberal  con- 
struction includes  everything  within  the  spirit  thereof. 

Lagler  v.  Bye,  592, 596  (7). 
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14.  Married  Women,— DisahiHtiea. —Vnder  §7851  Burns  1908,  §5115 
R.  S.  1881,  removing  the  disabilities  of  married  women  ''except 
as  herein  otherwise  provided,"  a  married  woman  can  execute 
any  character  of  contract  not  specifically  forbidden. 

Druckamiller  v.  Coy,  500, 505  (7). 

15.  Diviaihility. — Railroad  Commission  Act. — Rates. — Passenger. — 
Freight.— The  railroad  commission  act  (Acts  1905,  p.  83,  §§5405a- 
5405y  Bums  1905)  is  separable,  and  even  if  that  portion  relating 
to  passenger  rates  be  Invalid,  that  relating  to  freight  rates 
would  not  be  affected. 

Southern  R.  Co.  v.  Railroad  Com.,  etc.,  90, 104  (12). 

"STOBY" 

As  used  in  house  construction  statute,  see  Wobds  and  Phrases,  6. 

STBEET  BAILBOADS- 

See  Railboads. 

Do  not  constitute  additional  burdens  upon  land  used  for  street 

purposes,  see  Eminent  Domain,  1;    Michigan  Cent,  R.  Co.  v. 

Hammond,  etc.,  Elec.  R.  Co.,  66,  70  (2). 

1.  What  Constitute. — A  company  formed  under  the  street-railway 
laws,  using  electric  power,  operating  upon  the  streets  of  several 
contiguous  municipalities,  with  only  small  parts  of  its  line  out- 
side of  corporation  limits,  having  the  right  to  transport  the 
United  States  mail,  stopping  its  cars  at  street  crossings  and  other 
convenient  places,  maintaining  tracks  on  a  level  with  the  E(treets, 
charging  five-cent  fares,  and  issuing  transfers,  is  a  street  railway 
company. 

Michigan  Cent.  R.  Co.  v.  Hammond,  etc.,  Elec.  R.  Co.,  66, 68  (1). 

2.  Railroad  Crossings. — On  Streets  or  Highways. — Interlocking 
Devices.— The  act  of  1897  (Acts  1897,  p.  237,  §§5227-5234  Bums 
1908),  entitled  "an  act  on  the  subject  of,  and  relating  to  rail- 
road crossings,"  does  not  apply  to  an  electric  street-railroad  in 
crossing  steam  railroads  on  the  streets  or  highways. 

Michigan  Cent.  R.  Co.  v.  Hammond,  etc.,  Elec.  R.  Co.,  66,  70  (3), 
75  (3). 

STBEETS— 

See  Municipal  Ck)BPOBATioNs. 

SUMMOKS- 

See  Pbocess. 

STJBETYSHIF— 

See  Principal  and  Surety. 

STJBVEYOB— 

Legal  effect  of  survey,  see  Adverse  Possession,  1-3 ;  Davis  v.  Wag- 
goner, 115. 

TAXATION^ 

See  Licenses. 

Void  taxes  may  be  enjoined,  see  Injunction,  1 ;   Quick  v.  Templin, 

151,  157  (4). 
Taxes  partly  valid  cannot  be  enjoined,  see  Injunction,  2;   Clay  v. 

Wrought  Iron  Range  Co.,  145,  148  (1). 
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Auditor  cflimot  duinge  for  entering  city  taxes,  see  McinciPAL  Goa- 
POSATioifs,  5;  Kerr  t.  Regesier^  375.  380  (4). 

1.  KonreHdent*,  —  Notes. — Mortffages. — Situs. — Agency, — Where  a 
nonresident  places  money  in  tbe  hands  of  a  resident  agent  wlio 
loans  same  taking  notes  and  mortgages  ttierefor  in  the  principal's 
name^  renews  and  collects  sncb  notes  and  mortgages,  and  r^n- 
vests  the  money  when  collected,  snch  prc^)erty  Is  liable  to  taxa- 
tion. Hathaway  v.  Edwards^  ^  25  ( 1 ) . 

2.  Licenses. — Burden  of  Proof,— The  bnrden  of  proving  that  a 
transient  merchant's  license  fee  was  properly  chargeable  to  the 
plaintiff  Is  upon  the  officers  assessing  snch  tax. 

Clay  r.  Wrought  Iron  Range  Co,^  145, 150  (6). 

3.  Tax  Deeds.— Title.Street  Assessment  Liens.— The  sale  of  a 
lot  for  taxes  and  the  execution  of  a  deed  therfor  do  not  affect  a 
street  assessment  lien  on  such  lot 

City  of  Indianapolis  y.  City  Bond  Co.,  470, 472  (3). 

4.  Tax  Deeds. — Avoidance  of. — Statutes. — ^Tax  deeds  may  be  In- 
yalidated  for  other  reasons  than  those  enumerated  in  §8039  BumH 
1001,  Acts  1891,  p.  199,  §221,  which  sets  forth  the  proof  required 
to  defeat  a  tax  deed.  BivensY.  Henderson, 5^  ^GQ  (7). 

6.  Collection.  —  Return.  —  Verification.  —  Statutes.  —  The  statute 
(§8571  Bums  1901,  Acts  1891,  p.  199,  §153),  proyiding  for  the 
collection  of  taxes,  does  not  require  that  the  return  by  the  treas- 
urer shall  be  yerifled.  BivensY.  Henderson,  5G2, 511  (8). 

6.  Settlements  between  Treasurers  and  Auditors. — Nonresidents. — 
Under  §8572  Bums  1901,  Acts  1891,  p.  199,  §154,  a  county  auditor 
cannot  credit  the  county,  treasurer  with  uncollected  taxes  due 
from  residents  except  upon  a  verified  stat^nent  by  the  treasurer 
that  he  has  been  unable  to  find  any  personal  property  upon  which 
to  levy;  but  such  section  does  not  affect  taxes  due  from  non- 
residents. Bivens  v.  Henderson,  562, 571  (9) ,  572  (9) . 

7.  Tax  Deeds, — Title. — Burden  of  Proof. — A  tax  deed  constitutes 
prima  facie  evidence  of  the  regularity  of  the  prior  proceedings 
and  of  a  fee  simple  title  in  the  grantee;  and  tbe  burden  is  upon 
the  defendant  to  show  the  Invalidity  of  such  deed. 

Bivens  v.  Henderson,  562, 572  ( 10) . 
TEXT-BOOKS— 
For  text-books  cited,  see  ante,  p.  xxxi. 

THEOBY— 

See  Pleading. 

TOBTS— 

Liability  of  counties  for,  see  Counties. 

TOWNS— 

See  Municipal  Gobpobations. 

TOWNSHIPS— 

Sale  of  goods  to,  see  Contracts.  29. 

Warrants  of,  do  not  constitute  notes,  see  Bills  and  Notes,  3; 

MitchclUree  School  Tp,  v.  Camahan,  473,  478  (4). 
Liability  for  gravel  used  upon  highways,  see  Eminent  Domain,  5; 

Poftey  Tp.  V.  Senour,  580,  584  (6). 
Judgment  on  warrant  bars  action  for  goods  sold  and  delivered,  see 

Judgment,  9;  Mitchelltree  School  Tp.  v.  Camahan,  473.  479  (6). 
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1.  Contracts. — Trusteen: — Limitation  on, — ^Townships  are  political 
corporations  witli  limited  statutory  powers;  and  the  township 
trnstees  are  the  only  officers  authorized  to  enter  Into  contracts 
on  their  behalf,  the  trustees'  power  to  do  so  being  limited  to  the 
powers  expressly  or  impliedly  granted  by  statute. 

Posey  Tp.  v.  8enour,  580, 583  ( 1 ) . 

2.  Road  Supervisors, — Powers, — Contracts, — Road  supervisors  are 
not  representatives  of  their  townships  and  have  no  power  to  bind 
such  townships  by  contract         PoseyTp,Y.Senour,580,58Si2), 

TBANSFEB— 

See  Appeal. 

TBANSIENT  MEBCHANT— 

See  Hawkebs  and  Peddlebs  ;   Licenses  ;  Wobdb  and  Phrases,  1. 

TRIAIr- 

See  New  Trial;  Pleading. 

What  special  findings  should  show  in  adverse  possession,  see  Ad- 
verse Possession,  2;  Davis  v.  Waggoner,  115,  120  (2). 

Where  an  instruction  conflicts  with  an  order-book  entry,  such  entry 
prevails,  see  Appeal,  52;  Bell  v.  Randolph,  1,  3  (3). 

Judgment  will  not  be  ordered  on  interrogatories  to  Jury,  when  Jus- 
tice will  be  best  subserved  by  a  new  trial,  see  Appeal,  60,  61; 
Haughton  v.  Aetna  Life  Ins.  Co.,  527,  531  (10) ;  Vigo  Cooperage 
Co.  V.  Kennedy,  433,  443  (11). 

Special  findings  showing  that  wife  and  husband  executed  contract 
for  sale  of  her  real  estate,  see  Contracts,  22 ;  Smalltcood  v.  Dun- 
ham, 612. 

Burden  of  proof  on  guardian  where  exceptions  are  filed  to  his  re- 
port, see  Guardian  and  Ward,  6;  Alcon  v.  Koons,  537,  541  (9). 

Interrogatories  to  Jury,  see  Insurance,  11,  14. 

Where  had  upon  one  paragraph,  rulings  upon  the  other  harmless, 
see  Pleading,  24. 

Burden  of  proof  to  show  special  agent  had  authority,  upon  him  who 
asserts  it,  see  Principal  and  Agent,  5;  Robinson  v.  Bank  of 
Winslow,  350,  353  (5). 

Burden  of  proof  as  to  proper  freight  rates,  see  Railroad  Com- 
mission. 

Should  be  upon  the  merits,  see  Statutes,  3 ;  Ziegler  v.  Funkhouser, 
428,  431  (3). 

Burden  of  proving  that  transient  merchant's  license  fee  was  prop- 
erly chargeable,  upon  oifRcers,  see  Taxation,  2;  Clay  v.  Wrought 
Iron  Range  Co.,  145,  150  (6). 

Burden  of  proving  invalidity  of  tax  deed,  upon  one  so  asserting, 
see  Taxation,  7;   Bivens  v.  Henderson,  562,  572  (10). 

1.  Theory. — Parties  will  be  bound  by  a  suit  according  to  the 
theory  of  the  pleadings  adopted  upon  the  trial,  where  no  objec- 
tions were  taken  thereto,  and  where  such  theory  was  carried  into 
the  decree.  Hanley  v.  Mason,  312, 319  ( 2 ) . 

2.  Delays. — Constitutional  Law, — Parties  have  a  constitutional 
right  to  a  speedy  trial. 

Evansville  Metal  Bed  Co,  v.  Loge,  461, 463  (2). 
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3.  Burden  of  Proof, — Contributory  yegligence. — ^The  burden  of 
preying  contributory  negligence  is  upon  the  defendant,  and  where 
the  answers  to  the  interrogatories  fail  to  show  such  negligence 
the  general  verdict  for  plaintiff,  in  a  n^ligence  case,  will  stand. 

Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  395, 401  (7) . 

4.  Prejudiced  Judge. — Parties  have  the  right  to  have  their  cases 
tried  before  an  impartial  tribunal. 

Evansville  Metal  Bed  Co.  v.  Loge,  461, 463  (1). 

5.  Change  of  Venue. — Number  Permissible. — ^A  party  has  the  right 
to  one  change  of  venue  from  the  county;  and  where  the  party 
secures  such  change  by  agreement,  and  without  the  filing  of  an 
affidavit,  his  right  is  thereby  exhausted. 

Evansville  Metal  Bed  Co.  v.  Loge,  461, 463  (4). 

6.  Continuance. — Amendments  to  Complaint. — ^Where  an  amend- 
ment to  a  complaint,  which  changed  the  issues,  is  permitted  after 
the  trial  has  begun,  the  defendants*  remedy  is  a  motion  for  a  con- 
tinuance. MiUer  v.  8tate,  ew  rel.,  630, 631  (2). 

7.  General  Denial.— Proof  Admissible. — Ejectment. — Under  a  gen- 
eral denial,  in  an  action  in  ejectment,  the  defendant  may  prove 
any  defense;  and  therefore  the  sustaining  of  a  demurrer  to  af- 
firmative answers  therein  is  harmless. 

Bivens  v.  Henderson,  562, 565  (2) . 

8.  Complaint. — Paragraphs. — Election  as  to. — Work  and  Labor. — 
Contracts. — Jury. — In  an  actiqn  by  a  servant  for  wages,  one  para- 
graph of  the  complaint  counting  upon  a  special  contract,  and  an- 
other upon  the  quantum  meruit,  it  is  not  error  for  the  trial  court 
to  refuse  to  compel  the  plaintiff,  even  after  the  evidence  is  intro- 
ducied,  to  elect  upon  which  paragraph  he  will  stand,  whether 
there  was  or  was  not  a  contract  for  such  services  being  a  ques- 
tion for  the  jury.        Model  Clothing  House  v.  Hirsch,  270, 272  (1). 

9.  Guardians*  Reports. — Exceptions. — Appeal. — On  an  appeal,  by 
a  guardian,  from  the  sustaining  of  certain  exceptions  to  his  re- 
port, only  such  exceptions  will  be  considered. 

Aloon  V.  Koons,  537, 539  (2). 

10.  Instructions. — Issues. — ^Where  the  instructions  are  confined 
within  the  issues  and  the  evidence  they  cannot  be  considered 
erroneous.       .  Whiteley,  etc..  Castings  Co.  v.  Wishon,  288, 299  (11 ) . 

11.  Instructions. — How  Made  Part  of  Record. — Appeal. — ^Instnie- 
tions  unsigned  by  party  or  counsel,  which  are  tendered  and  re- 
fused, the  entry  in  the  record  on  appeal  being  "above  instructions 
refused  and  exceptions  by  defendant,"  are  not  in  the  record. 

Mace  V.  Clark, 506, 507  (1). 

12.  Instructions.  —  Applicability  to  Evidence.  —  Interrogatories. — 
Instructions  should  be  applicable  to  the  evidence,  and  an  instruc- 
tion shown  by  the  evidence  and  the  answers  to  the  interrogatories 
to  be  in  accord  with  the  established  facts  of  the  case  is  not  erro- 
neous, even  though  it  limited  the  defense  sought  to  be  established. 

Cincinnati,  etc.,  R.  Co.  v.  Acrea,  127, 134  (10). 

13.  Instructions.— Elevators.-r-Carriers. — An  instruction,  in  an  ac- 
tion against  the  owner  of  a  building  for  damages  caused  by  a  pas- 
senger elevator  therein,  that  such  owner  was  liable  therefor  as 
a  common  carrier  of  passengers  for  hire,  is  correct. 

Ohio  Valley  Trust  Co.  v.  Wemke,  326, 333  (3). 

14.  Instructions. — Evidence  Not  in  Record.— Appeal.— vniete  the 
evidence  is  not  in  the  record  on  appeal,  the  presumption  is  that 
instructions  refused  were  not  applicable  to  the  evidence. 

Mace  V.  Clark,  506, 508  (2) , 
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15.  Instructions, — Damages  to  Husband  by  Death  of  Wife, — Serv- 
ices,— Expenses, — An  instruction,  in  an  action  by  a  husband,  for 
the  wrongful  injury  of  his  wife,  that  the  husband  is  ^ititled  to 
damages  for  the  value  of  his  wife's  services  in  caring  for  the 
home,  and  for  the  amount  paid  to  a  domestic  for  performing  such 
work,  is  erroneous. 

Indianapolis,  etc.  Transit  Co,  v.  Reeder,  520, 524  (6). 

16.  Instructions, — Damages, — Loss  of  Time, — ^An  instruction  that 
the  jury  could  take  into  consideration  the  plaintiff's  loss  of-  time 
in  estimating  his  damages,  is  not  improper,  where  the  complaint 
alleged  that  plaint! AT  was  rendered  unconscious  for  three  days, 
and  disabled  from  doing  a  full  day's  work  on  account  of  such 
injuries.  Pittsburgh,  etc.,  R,  Co,  v.  Warrum,  179, 194  (16). 

VJ,  Instructions, — Master  and  Servant, — Choice  of  Ways, — Knowl- 
edge.— ^An  instruction  that  if  there  were  two  ways  of  performing 
a  service — a  safe  and  an  unsafe  way — and  the  plaintiflT  took  the 
•  unstife  way,  he  would  be  guilty  of  contributory  negligence.  Is  in- 
correct, since  it  should  have  Included  plaintiflT's  knowledge  of 
such  ways  and  his  voluntary  selection  of  the  unsafe  way. 

Whiteley,  etc..  Castings  Co,  v.  Wishon,  288, 297  (7). 

18.  Instructions — Master  and  Servant, — Scope  of  Employment, — 
Harmless  Error, — It  is  harmless  error  to  refuse  to  instruct  that, 
under  section  nine  of  the  factory  act  (Acts  1899,  p.  231,  $8029 
Bums  1908),  a  servant  injured  while  outside  the  scope- of  his  em- 
ployment, cannot  recover  for  injuries  caused  by  the  master's  vio- 
lation of  said  act,  where  the  jury  is  fully  instructed  as  to  the 
Issues  and  as  to  the  evidence  required  in  order  that  piaintlfT  may 
recover.  Whiteley,  etc.  Castings  Co,  v.  Wishon,  288, 297  (9 ) . 

19.  Instructions, — Defective, — Curing, — Master  and  Servant, — In- 
structions failing  to  include  the  statements  that  the  servant 
cannot  recover  if  at  the  time  of  the  injury  he  was  not  exercising 
due  care,  and  that  he  would  not  be  guilty  of  contributory  negli- 
gence if  he  exercised  due  care  to  avoid  the  injury,  are  not  preju- 
dicial, where  such  points  were  fully  covered  in  other  instructions. 

Whiteley,  etc.  Castings  Co,  v.  Wishon,,28S,  298  (10). 
20..  Instructions. — Concurrent  Negligence, — Railroads, — An  instruc- 
tion, in  an  action  for  damages  against  two  railroad  companies, 
that  if  the  negligence  of  one  company  proximately  contributed 
to  the  negligence  of  the  other  in  producing  the  injury  complained 
of,  there  sjiould  be  a  verdict  against  both,  correctly  states  the 
law  of  concurrent  negligence. 

Cincinnati,  etc,  R,  Co,  v.  Acrea,  127, 134  (9). 

21.  Instructions, — Railroad  Crossings, — Duty  of  Engineer  to  Stop 
and  Look,— An  instruction  that  it  was  the  duty  of  defendant 
railroad  company's  engineer,  before  passing  over  the  railroad 
crossing  in  question,  to  stop  his  train  at  such  a  point,  before  en- 
tering upon  such  crossing,  that  he  could  ascertain  whether  a  train 
was  approaching  upon  the  other  track,  is  proper. 

Cincinnati,  etc,  R,  Co,  v.  Acrea,  127, 135  (11). 

22.  Instructions, — Preponderance  of  Evidence, — Number  of  Wit- 
nesses.— It  is  i)roper  to  instruct  the  jury  that  a  preponderance  of 
the  evidence  does  not  depend  upon  the  number  of  witnesses. 

Model  Clothing  House  v.  Hirsch,  270, 273  (4 ) . 

23.  Jury. — Peremptory  Challenge. — The  plaintiff  has  a  right  to 
challenge  Jurors  without  showing  cause. 

Annadall  v.  Union,  etc.  Lime  Co,,  264, 267  (4), 
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24.  Jury.— Voir  Dire  ExamiuQiiom.— Interest  im  DefendanVs  In- 
demnifying Company. — yew  TriaL — Beqnisites. — ^Where  the  trial 
ooart  refused  to  permit  the  plaintiff,  in  a  personal  injury  case* 

'  to  interrogate  the  jurors  on  tiieir  voir  dire  examination  as  to 
tlieir  interest  in  defendant's  indemnifying  insurance  company,  the 
plaintiff  should  show  by  affidavit  made  part  of  his  motion  for  a 
new  trial  that  such  interest  existed. 

AnnadaU  v.  Union,  ete^  Lime  Co^  264, 267  (5). 

25.  Unprejudiced  Jury. — Voir  Dire  Examination. — Parties  have  a 
right  to  an  impartial  Jury,  and  in  order  to  secure  same  they  may 
examine  and  reject  Jurors  for  cause,  and  may  peranptoriiy  dis- 
chaige  three  each  without  causa 

Evansville  Metal  Bed  Co.  v.  Loffe,  461, 463  (3). 

26.  Verdict. — Interrogatories. — Conflict. — Evidence. — ^In  determin- 
ing whether  the  iuterrogatories  and  their  answers  are  in  Irrecon- 
cilable conflict  with  the  general  verdict  the  evidence  will  not  be 
considered.  Haughton  v.  Aetna  Life  Ins.  Co.^  527, 531  ( 8 ) . 

27.  Verdict.  —  Interrogatories.  —  Cos/f»cf.— Answers  to  interroga- 
tories to  the  Jury  control  the  general  verdict  only  where  they  are 
irreconcilable  with  such  verdict  upon  any  supposable  evidence 
within  the  issues.         Vigo  Cooperage  Co.  v.  Kennedy,  433, 439  ( 1 ) . 

28.  Interrogatories.  —  Verdict.  —  Conflict.  —  Answers  to  interroga- 
tories to  the  Jury  control  the  genial  verdict  only  whai  they  are 
in  irreconcilable  conflict  therewith. 

Phoenix  Accident,  etc,  Assn.  v.  Stiver,  636, 643  (5). 

29.  Verdict.  —  Presumptions.  —  Interrogatories. —  Inconsistent  An^ 
stDcrs. — Nothing  will  be  presumed  against  a  general  verdict,  and 
conflicting  answers  nullify  each  other. 

Haughton  v.  Aetna  Life  Ins.  Co.,  527, 530  (5) . 

30.  Verdict. — Interrogatories. — Answers. — In  determining  whether 
the  answers  to  interrogatories  control  the  general  verdict,  only 
,the  pleadings,  verdict,  interrogatories  and  answers  thereto  will 
be  considered.     Grass  v.  Ft.  Wayne,  etc..  Traction  Co^  395, 400  (5) . 

31.  Verdict.  —  Answers  to  Interrogatories. — When  Controlling. — 
The  answers  to  the  interrogatori^  to  the  Jury  control  the  general 
verdict  only  when  the  conflict  is  so  decisive  as  not  to  be  remov- 
able by  any  evidence  admissible  within  the  issues. 

Grass  v.  Ft.  Wayne,  etc..  Traction  Co.,  395, 400  (6). 

32.  Interrogatories  to  Jury. — Ansu^ers. — Evidence. — Waiver. — Ap- 
peal.— Answers  to  interrogatories  to  the  Jury  will  be  taken  as 
true,  on  appeal,  where  the  appellant  waives  its  contention  that 
they  are  not  sustained  by  the  evidence. 

New  York  Life  Ins.  Co.  y.  Greenlee,  82, 84  (1). 

33.  Interrogatories. — Answers. — Signing. — Answers  to  interrogato- 
ries which  are  not  separately  signed  by  the  foreman  of  the  Jury 
should  be  considered,  though  the  better  practice  is  to  require 
each  answer  to  be  signed ;  and  objections  for  such,  reason,  to  be 
available,  must  be  made  before  the  dismissal  of  the  Jury. 

Perry,  etc..  Stone  Co.  v.  Smith,  413, 416  (3 ) . 

34.  Verdict.— Interrogatories. — Motions. — Judgment. — New  Trial. — 
Upon  the  return  of  a  verdict  and  answers  to  the  interrogatories 
to  the  Jury,  the  losing  party  may  move  for  Judgment  notwith- 
standing the  general  verdict,  thus  aflirmlng  the  answers  to  the  in- 
terrogatories, or  move  for  a  new  trial,  thus  bringing  the  whole 
case  before  the  trial  court  for  review. 

Haughton  v.  Aetna  Life  Ins.  Co.,  527, 531  (9). 
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35.  Answers  to  Interrogatories. — Master  and  Servant, — Factory 
Act. — Contributory  Negligence. — ^Answers  to  Interrogatories  to  the 
jury  showing  that  plaintiff,  while  standing  at  the  end  of  a  rattler, 
undertook  to  throw  an  iron  casting  into  such  rattler,  and  in  so  do- 
ing he  slipped,  his  hand  being  caught  between  the  unguarded  fric- 
tion wheel  and  the  rattler,  causing  injury,  are  not  irreconcilable 
with  a  general  verdict  for  plainti£f,  though  if  he  had  stood  at  the 
side  of  such  rattler  in  performing  his  work,  the  injury  would  not 
have  happened.    Whitelcy,  etc..  Castings  Co.  v.  Wishony  288, 294  (5). 

3G.  Verdict.  —  Interrogatories.  —  Railroads.  —  Collisions. — Injuries 
to  Passengers. — Answers  to  Interrogatories  showing  that  plaintiff 
received  injuries  in  trying  to  escai>e  from  a  station  which  was 
struck  by  defendant  railroad  company's  engine  when  it  collided 
with  another  engine  on  the  railroad  crossing  near  by,  are  not  in 
irreconcilable  conflict  with  a  general  verdict  for  plaintiff. 

Cincinnati,  etc.,  R.  Co.  v.  Acrea,  127, 134  (8), 

37.  Interrogatories.  —  Insurance.  —  Accident. — Alterations. — Insanr 
ity. — Where  the  answers  to  the  interrogatories,  in  an  action  by 
the  beneficiary  upon  an  accident  policy,  show  that  decedent  put 
an  insane  person  off  of  certain  premises,  that  the  insane  person,- 
when  in  the  highway  told  the  decedent  that  he  was  ready  for  him, 
that  decedent  went  into  the  highway,  that  a  bystander  called  out 
"Don't  strike  him,"  but  did  not  indicate  whom  she  was  addressing, 
and  that  decedent  received  his  death  wound  In  the  highway,  they 
are  not  in  irreconcilable  conflict  with  a  verdict  for  the  plaintiff. 

Phoenix  Accident,  etc.,  Assn.  v.  Stiver,  636, 644  (6). 

38.  Interrogatories. — Submission  of  Request  Therewith. — Failure 
to  Except. — A  failure  by  defendant  to  object  and  except  to  the 
court's  submission,  to  the  jury,  of  its  request  with  its  interroga- 
tories, waives  any  question  thereon. 

Phoenix  Accident,  etc.,  Assn.  v.  Stiver,  636, 644  (7) . 

39.  Finding. — Judgment. — Redemption. — A  statement  in  a  decree 
in  a  suit  to  redeem,  that  plaintiffs  shall  redeem  by  paying  to  the 
defendants  within  one  year  the  amount  stipulated,  and  that  upon 
failure  to  do  so  they  take  nothing  and  the  suit  to  be  dismissed 
at  their  costs,  is  not  a  mere  flnding,  but  is  a  binding  order  of  the 
court.  Hanley  v.  Mason,  312, 320  (4 ) . 

40.  Conclusions  of  Law. — Motion  for  New  Trial. — Where  the  con- 
clusions of  law  correctly  follow  alleged  erroneous  special  flndlngs, 
they  cannot  be  held  erroneous,  a  motion  for  a  new  trial  being 
the  proper  method  of  questioning  the  sufficiency  of  the  evidence 
to  sustain  the  flndlngs. 

Chicago,  etc.,  R.  Co.  v.  Sanders,  585, 587  (2) . 
411    Special  Findings. — Motion  to  Modify. — A  motion  to  modify  the 
special  flndlngs  Is  not  recognized  by  the  Indiana  practice. 

Petty  V.  Petty,  443, 444  (1). 

42.  Special  Findings. — Office  of. — The  office  of  a  special  flnding  is 
to  determine  the  facts  upon  which  the  judgment  may  rest,  and 
if  the  facts  necessary  are  not  found,  the  judgment  will  fall. 

Green  v.  Felton,  675, 686  (11). 

43.  Special  Findings. — Guardians^  Reports. — Exceptions. — On  the 
trial  of  exceptions  to  a  guardian's  report  special  flndlngs  and  con- 
clusions of  law  may  be  demanded.       Alcon  v.  Koons,  537, 538  (1). 

44.  Special  Findings. — Conclusions  of  Law. — Railroads. — Killing 
Stock. — Farm  Crossings. — Where  the  special  flndlngs  in  a  case 
against  a  railroad  company  for  killing  stock  fail  to  show  that  the 
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point  where  the  animals  entered  was  not  E  farm  crossing  or  gate, 
conclusions  of  law  for  the  plaintiff  are  proper. 

Central  Ind,  R.  Co,  v.  Smith,  365, 369  (5). 

45.  Special  Findings. — Facts  Not  Alleged  in  Complaint. — Amend- 
ments.— Where  a  complaint  to  quiet  title  alleges  that  the  plaintiff, 
her  husband  and  a  city  were  the  owoers  of  the  land  at  the  time  a 
street  assessment  was  made,  and  the  special  findings  show 
that  such,  city  subsequently  to  such  assessment  acquired  its  title, 
such  finding  Is  not  without  the  issues,  but  an  amendment  will  be 
presumed.  City  of  Indianapolis  v.  City  Bond  Co.,  470, 472  ( 1 ) . 

46.  Special  Findings. — Issues. — Complaint. — Notes. — Answer. — Fail- 
ure of  Title. — Where  a  complaint  upon  notes  and  a  mortgage  ex- 
ecuted for  the  purchase  price  of  land  was  answered  by  allegations 
that  defendants  held  possession  of  such  land  as  tenants  in  com- 
mon with  an  alleged  part  owner  of  such  land,  special  findings 
that  defendants  were  given  possession  of  such  land  and  that  they 
have  continued  to  hold  such  possession,  are  within  the  issues. 

Mauzy  V.  Flint,  386, 394  (8) . 

47.  Pleading. — Issues. — Evidence. — Variance. — County  Auditors. — 
Illegal  Fees. — ^A  Judgment  by  the  county  against  the  county  au- 
ditor and  his  sureties,  including  a  sum  received  by  such  auditor 
as  clerk  of  the  board  of  turnpike  directors,  cannot  be  sustained, 
where  there  was  no  allegation  thereof  in  the  complaint 

Boyd  V.  State,  ex  rel.,  243, 249  (7). 

48.  Negligence. — Allegations. — Evidence: — Variance. — ^Proof  that  a 
boy  was  injured  by  reason  of  defective  machinery  does  not  sustain 
a  complaint  alleging  iujuries  because  of  a  want  of  sufficient 
guards  to  such  machinery. 

Vigo  Cooperage  Co.  v.  Kennedy,  433, 440  (4) . 

49.  Variance. — Negligence. — Unsafe  Appliances. — ^Though  a  com- 
plaint alleges  negligence  in  furnishing  a  rotten  rope  to  an  em- 
ploye, no  harmful  error  was  committed  in  trying  the  case  on  the 
theory  that  the  rope  became  defective  through  use,  where  there 
was  no  evidence  showing  that  the  rope  was  examined  by  the  mas- 
ter until  after  the  happening  of  the  injury  complained  of,  or  that 
there  was  any  change  in  its  appearance. 

Cleveland,  etc.,  R.  Co.  v.  Beale,  588, 591  (5) . 

50.  Variance. — Work  and  Labor. — ^Where  a  complaint  alleged  that 
relator  performed  certain  work  according  to  contract  which  de- 
fendants accepted  and  for  which  defendants  had  not  paid  him, 
and  the  evidence  showed  that  such  work  was  done  at  the  request 
of  defendants*  contractors  who  had  failed  to  perform  the  work, 
there  is  no  variance.  MillerY.State,exrel.,(jS0,6S2  {6). 

51.  Allegations.  —  Eindence.  —  Choice  of  Ways. — Verdict. — ^Where 
the  complaint  alleged  that  the  plaintiff  attempted  to  pitch  an  iron 
casting  Into  a  rattler,  while  standing  at  the  end  thereof,  which 
was  a  proper  place  to  do  such  work,  a  general  verdict  for  plaintiff 
constitutes  a  finding  that  such  was  a  proper  place  to  do  such 

.  work.  Whiteley,  etc..  Castings  Co.  v.  Wi^hon,  288, 297  (8) . 

52.  Verdict. — Quotient. — Impeachment  of. — Affidavits. — Where,  on 
a  motion  for  a  new  trial,  an  affidavit  was  filed  by  one  of  de- 
fendant's attorneys  that  the  Jury  returned  a  quotient  verdict  and 
the  affidavits  of  four  of  the  Jurors  were  filed  In  contradiction 
thereof,  the  trial  court's  decision  thereon  will  not  be  disturbed 
on  appeal.  Model  Clothing  House  v.  Hirsch,  270, 274  ( 8 ) . 
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TBTJSTEES— 

See  Bankruptcy. 

TKUSTS— 

Breach  of  trust,  see  Principal  and  Agent,  2. 

TUBNTABLE— 

See  Pleading,  85. 

VABIANCE— 

See  Trial. 

VENDOB  AND  PTJBCHASEB— 

See  Covenants. 

VEBDICT— 

See  New  Trial;  Trial. 

Impeachment  of,  see  Trial,  52;  Model  Clothing  House  v.  Hirach, 
270,  274  (8). 

WAIVEB— 

Parties  not  in  court  cannot  waive  errors  committed,  see  Partition, 
3;  Deputy  v.  Dollarhide,  554,  562  (10). 

WABBANTY— 

See  Covenants  ;  Deeds  ;  Insurance. 

WATEBS— 

Answer  in  suit  to  restrain  destruction  of  watercourse,  see  Plead- 
ing, 12;   Ramsey  v.  W.  McMillan  d  Son,  17,  21  (4). 

WILLS- 

See  Evidence. 

1.  Title  Devised. — ^a'wHI  In  form:  "I  give,  bequeath  and  devise" 
to  my  daughter  certain  real  estate  Is  sufficient  to  pass  a  fee- 
simple  title  thereto.  Ane«/iae««el  v.  Twywian,  354, 356  (1). 

2.  Construction. — Rules, — While  the  testator's  intention  must  be 
the  guide  in  the  construction  of  his  will,  still,  there  are  certain 
rules  of  law  which  must  control  such  construction. 

Aneshaensel  v.  Twyman,  354, 356  (2). 

3.  Date  of  Taking  Effect, — Construction. — ^Wills  speak  from  the 
date  of  testator's  death ;  and  the  construction  of  their  provisions 
must  be  considered  as  of  such  date. 

Aneshaensel  v.  Twyman,  354, 356  (3) . 

4.  Devises. — Dying  without  Issue  Clauses. — ^A  will  devising  to  a 
daughter  certain  land  "provided,  that  In  case  of  her  death  the 
same  property  shall  be  sold  and  proceeds  divided  equally  between 
my  other  surviving  heirs,"  refers  to  a  death  of  such  daughter 
prior  to  the  death  of  the  testator,  and  in  case  of  survival,  such 
daughter  takes  a  fee  simple,  which,  in  default  of  children  or  par- 
ents surviving  her,  descends  to  her  husband. 

Aneshaensel  v.  Twyman,  354, 357  (4). 
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WITNESSES— 

Sc?e  Evidence. 

Appellate  Court  will  not  weigh  evidence  as  to  credibility  of,  see 

Appeal,  m;  Miller  v.  State,  ex  rel.,  (530,  632  (4). 
Instructions  as  to  number  of,  creating  a  preponderance  of  evidence, 

see  TauLL,  22;  Model  Clothing  House  v.  Uirsch,  270,  273  (4). 

WOBDS  AND  PHKASES- 

Requfsites  of  "affidavit"  of  publication  of  nonresident  notice^  see 
Pbocess,  3;  Deputy  v.  DoHarhide,  554  559  (5),  561  (5). 

1.  ^'Transient  Merchants:' — ^A  "transient  merchant"  Is  an  individ- 
ual, partnership  or  corporation  that  engages,  for  a  definite  and 
limited  time,  and  at  a  fixed  place,  in  the  exhibition  and  sale  of 
good&  Clay  v.  Wrought  Iron  Range  Co,,  145, 149  (3) . 

2.  **Oearing:'^Factory  Act.—Master  and  Servant — Statutes.-^ 
The  word  "gearing"  as  used  in  section  nine  of  the  factory  act 
(Acts  1809,  p.  231,  §8029  Burns  1908)  imports  a  factory  equip- 
ment by  which  motion  imparted  to  one  portion  of  a  machine  is 
transmitted  to  another. 

Whiteley,  etc..  Castings  Co.  v.  Wishon,  288, 293  (3). 
e.  "Friction-Wheel"  —  Factory  Act  —  **Oearing:'  —  A  •*friction- 
wheel"  is  a  wheel  for  the  transmission  of  motion  by  means  of  sur- 
face friction  Instead  of  teeth ;  and  such  wheel,  together  with  rat- 
tlers thereto  attached,  is  within  the  class  of  appliances,  denomi- 
nated "gearing,"  as  mentioned  In  section  nine  of  the  factory  act 
(Acts  1899,  p.  231,  §8029  Bums  1908). 

Whiteley,  etc..  Castings  Co.  v.  Wishon,  288, 293  (4). 

4.  "Accident:* — "Accidental  Means:* — Insurance. — ^The  word  "acci- 
dent," as  used  in  accident  Insurance  policies,  imports  an  event 
that  occurs  without  one's  foresight  or  expectation ;  and  an  Injury 
is  caused  by  "accidental  means"  when  produced  by  something 
unforeseen,  unexpected  and  unusual. 

Schmid  v.  Indiana,  etc.,  Accident  Assn.,  483, 495  (3). 

5.  Suretyship. — Contracts. — A  contract  whereby  one  person  agrees 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,  is  one 
of  suretyship.  Druckamiller  v.  Coy,  500, 504  (4). 

6.  "Story."— Statutes.— The  word  "story,"  as  used  in  §3859  Burns 
1908,  Acts  1903,  p.  151,  §1,  requiring  the  construction  of  temporary 
floors  in  buildings  of  "three  stories  in  height  or  more,"  imports 
a  horizontal,  physical  division  of  a  house. 

Lagler  v.  Bye,  592, 506  (8). 

7.  "Accident.**--'Insurance. — ^"'Accident,"  as  used  in  accident  poli- 
cies. Imports  any  event  which  takes  place  without  the  foresight  or 
expectation  of  the  person  affected  by  the  event. 

Phoenix  Accident,  etc.,  Assn.  v.  Stiver,  636, 639  (3). 

WOBK  AND  LABOBr- 

See  Mechanics'  Liens. 

Evidence  supporting  Judgment  for,  see  New  Trial,  11. 

Complaint  in  cases  of,  see  Pleadino, '31,  32. 

1.  Contracts.  —  Instructions.  —  Quantum  Meruit. — ^vidctwv.— Evi- 
dence showing  that  plaintiff  worked  for  defendant  during  the 
time  for  which  salary  was  claimed,  that  his  services  were  rea- 
sonably worth  a  certain  sum.  and  that  he  had  not  been  paid 
therefor,  is  sufficient  to  authorize  the  trial  court  to  instruct  the 
Jury  on  the  theory  of  a  recovery  upon  the  quantum  meruit. 

Model  Clothing  House  v.  Hirsch,  270, 272  (2). 
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2.  Implied  Contracts, — Parent  and  Child. — Decedents*  Estates. — 
Where  a  child,  upon  the  death  of  its  mother,  was  taken  by  its 
father  and  placed  in  the  home  of  its  grandmother,  the  father  pay- 
ing for  its  care  until  it  began  to  attend  school,  in  the  absence  of 
some  promise  of  reward  by  the  grandmother  made  to  such  child, 
or  of  some  expectation  of  reward  by  the  child  when  the  service 
for  the  grandmother  was  performed,  such  child  has  no  l^al  right 
of  recovery  for  services  rendered  to  the  grandmother,  a  family 
relation  having  existed  at  all  times  between  them. 

Shutts  V.  Franke,  275. 

3.  Contracts. — Qravel  Roads, — Where  the  contractors  for  a  gravel 
road  employed  certain  parties  to  perform  certain  work,  and  such 
parties  entered  into  a  contract  with  the  relator  to  do  a  part  of 
said  work,  such  parties  then  abandoning  the  work,  and  the  orig- 
inal contractors  entered  into  an  oral  contract  with  relator  to 
finish  such  work,  relator  is  entitled  to  recover  from  such  con- 
tractors for  the  work  subsequently  done  and  also  to  recover  the 
money  remaining  in  such  contractors'  hands  for  the  work  pre- 
viously done.  Miller  v.  State,  ex  rel.,  630, 632  ( 5 ) . 
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